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liONG  V.   EmSLEY  ET  AL. 

1.  Township  Clerk:  public  funds:  action  fob.    A  township  clerk 

may  maintain  an  action  to  recover  public  funds  in  the  hands  of  third 
persons. 

2.  : :  DEPOSIT  OF.    Where  a  township  clerk  deposits   public 

funds  in  a  bank  in  his  individual  name,  it  amounts  to  a  conversion, 
and  the  funds  become  his  individual  property. 

3.  :  :  GARNTSmrENT  op.    Public  funds  deposited  by  a  township 

clerk  in  his  individual  name,  are  liable  to  the  process  of  jra-rnishment, 
and  when  paid  over,  before  notice  to  the  judgment  creditor,  cannot  be 
recovered  bv  the  clerk. 
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4.  :  EXEMPLAKT  DAMAGES.    In  8uch  ( ase,  even  if  the  attaching  creditor 

knew  the  funds  were  public  funds  and  not  the  individual  fund  of  the 
clerk,  he  would  not  be  liable  to  exemplary  damages. 

Appeal  from  Cerro  Gordo  Circuit  Court. 

Saturday,  October  22. 

The  defendants  are  bankers,  and  as  such  had  on  deposit 
public  money  collected  by  the  county  treasurer.  The  plaint- 
iff was  township  clerk,  and  said  treasurer  gave  a  check  pay- 
able to  the  plaintiff  in  his  individual  capacity.  The  money 
in  fact  belonged  to  the  township  of  which  defendant  was 
clerk.  The  check  was  paid  by  plaintiffs  and  the  money  de- 
posited in  the  bank  of  Kirk  Bros,  to  the  individual  credit  of 
the  plaintiff.  Kirk  Bros,  had  no  notice  the  money  belonged 
to  the  township.  The  defendants  on  the  day  tlie  deposit  was 
made  obtained  knowledge  of  such  fact  and  acting  for  others 
caused  Kirk  Bros,  to  be  garnished  as  the  debtors  of  the  plaint- 
iff individually.  Such  proceedings  were  had  that  judgment  was 
rendered  against  Kirk  Bros,  as  garnishees  and  they  paid  the 
judgment  to  the  defendants  who  were  authorized  to  receive 
it.  This  action  is  brought  to  recover  said  money.  In  addi- 
tion to  which  the  plaintiff  sought  to  recover  exemplary  dam- 
ages. Trial  by  jury,  verdict  and  judgment  for  the  plaintiff, 
but  both  parties  appeal.  The  defendants,  however,  first  ap- 
pealed. 

Miller  cfe  Cleggett^  for  appellants. 

VTeher  Jk  Sherwin^  for  appellee. 

Seevers,  J. — I.  The  amount  of  money  paid  on  the  judgment 
against  Kirk  Bros,  was  less  tlian  one  hundred  dollars,  but 
judgment  was  asked  for  one  hundred  and  fifty  dollars  and  ex- 
emplary damages.  It  seems,  therefore,  the  amount  in  contro- 
versy, as  shown  by  the  pleadings,  is  more  than  one  hundred 
dollars.     The  Circuit  Court,  however,  doubted  whether  this 
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was  80,  and  has  certified  certain  questions  under  the  statute 
upon  which  it  is  said  to  be  desirable  to  have  the  opinion  ol* 
the  Supreme  Court.  As  such  questions  fairly  and  fully  pre- 
sent matters  which,  when  determined,  are  decisive  of  this 
appeal,  we  shall  regard  them  as  presenting  the  errors  relied 
on  without  regard  to  the  question  whether  the  certificate  was 
essential  to  give  this  court  jurisdiction. 

We  are  asked  whether  "a  township  clerk  can  prosecute  an 
action  to  recover  public  money,  such  as  road  funds,  beloniring 
1.  TowxsHip  ^  '^^®  township,  in  the  hands  of  third  parties," 
ucfuutfi^^"  This  question  under  the  circumstances  before 
stated  must  be  answered  in  the  affirmative.  The 
plaintifl^  claims  to  have  beeti  illegally  deprived  of  the  money 
and  he  is  entitled  to  the  same  in  his  ofiicial  capacity,  and  we 
think  he  can  maintain  an  action   therefor  in  such  capacity. 

11.     We  are  asked  whether: 

''When  a  township  clerk  has  received  public  money  of  the 
township  in  his  capacity  of  clerk,  and  has  deposited  the  money 

2^ . .  with  a  bank  oi  banker,  in  his  individual  u.inie,  as 

depositor.  ^  general  deposit,  without  disclosing  the  fact  that 
the  money  was  a  public  fund,  but  without  adding  or  mixing 
it  with  his  individual  money,  does  the  money  in  law,  as  to 
third  parties  without  notice,  remain  a  public  fund;  or  has  it 
become  the  individual  property  of  the  township  clerk?" 

We  think  the  money  becomes  the  individual  ]>roperty  of 
the  person  making  the  deposit.  Lowry  v.  Polk  County^  61 
Iowa,  50;  School  District  in  Geeenfidd  v.  First  National 
Bank^  102  Mass.,  174.  In  this  last  case  the  facts  were  much 
like  those  in  the  case  before  us.  The  essential  difierence  being 
that  the  bank  in  which  the  deposit  was  made,  appropriated 
the  money  without  legal  process  in  payment  of  the  individual 
debt  of  the  person  making  the  deposit.  By  whom  the  money 
is  seized  cannot  make  any  difierence.  The  essential  fact  is  to 
whom  did  the  money  belong  after  it  was  deposited.     That  it 
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belonged  to  Kirk  Bros,  and  that  the  relation  of  debtor  and 
creditor  existed  between  them  and  the  plaintiff  as  an  Individ- 
ual  was  expressly  held  in  Lowry  v,  Polh  County^  before  cited. 
There  is  no  statute  authorizing  the  township  clerk  to  deposit 
public  money  in  a  bank,  and  when  he  does  so,  such  deposit, 
as  between  him  and  the  township,  amounts  to  a  conversion. 

III.  We  are  further  asked: 

"In  such  case  if  the  moneys  deposited  with  the  bank  or 

banker,  are  held  to  be  still  public  funds,  are  they  subject  to  be 

3.  — : :  attached  by  garnishment  on  execution  in  fiivor  of 

garnishment 

of.  a  creditor,  who  has  no  notice  at  the  time  that 

they  are  public  funds?'* 

As  it  has  been  held  the  funds  after  they  have  been  dep<:»sited, 
are  the  individual  property  of  the  banker,  and  the  relation  of 
debtor  and  creditor  existed  between  him  and  the  person  mak- 
ing the  deposit.  Such  funds  are  liable  to  be  seized  by  the  pro- 
cess of  garnishment.     We  are  also  asked: 

"In  such  case  if  after  the  service  of  the  process  on  the  bank 
as  garnishee,  and  after  judgment  is  rendered  against  the  gar- 
nishee, and  the  money  paid  and  credited  on  the  judgment 
against  the  township  clerk  individually,  without  notice  to  the 
township  clerk,  the  judgment  creditor  receives  notice  that  the 
funds  attached  were  public  funds,  can  they  be  recovered  in  an 
action  brought  by  the  township  clerk  against  the  judgment 
creditor,  or  his  agent,  who  received  the  money?" 

The  only  difference  between  this  and  the  foregoing  ques- 
tion is  that  after  the  ynoney  has  been  paid  to  the  creditor  he 
is  notified  it  belongs  to  the  township.  This  question  must  be 
answered  in  the  negative.  Expenses  had  been  incurred  by 
the  creditor  before  he  was  so  notified  and  we  do  not  think  tlio 
plaintiff*  can  be  permitted  to  recover  of  his  creditor,  money 
which  has  been  lawfully  paid  to  him. 

IV.  The  last  question  certified  is  as  follows: 

'•In  such  case  if  the  judgment  creditor,  at  or  before  the 
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,time  he  attached  the  funds,  knew  that  they  were  public  funds 
♦.--—:  ex-    and  not  individual  funds  of  the  township  clerk, 

emplarydam:  *^ 

«6es.  would  he  be  liable  to  exemplary  damages." 

This  question  must  have  been  certified  in  the  interest  of 
the  plaintiff  as  the  court  set  aside  so  much  of  the  verdict  as 
gave  him  exemplary  damages.  This  question  must,  we  think, 
be  answered  in  the  negative.  If  the  creditor  did  know  the 
funds  belonged  to  the  township  he  would  not  be  liable  to  ex-  \ 
emplary  damages.  This  question  of  course  is  predicated  upon 
the  fact  the  creditor  knew  public  money  had  been  deposited 
to  the  individual  credit  of  the  plaintiff.  Now  whether  it  was 
liable  to  be  seized  by  the  creditor  by  the  process  of  garnish- 
ment is  a  purely  legal  question,  and  if  the  creditor  should  in- 
correctly  determine  the  same,  malice  could  not  be  predicated  on 
or  because  of  such  determination.     On  plaintiff's  appeal  the 

judgment  is  affirmed,  and  on  defendant's 

Revebsed. 


Hamilton  et  al.  v.  Sboth  et  al. 

1.  Conveyance :  dukess.    Where  the  evidence  shows  the  conveyance  was 

an  intelligent,  voluntary  act,  the  facts  that  the  deed  was  executed  re- 
luctantly, and  after  some  threats  had  been  made,  are  insufficient  to 
establish  undue  influence  or  duress. 

2.  :  antenuptial:  fraud.  A  conveyance  to  children  just  prior  to, 

and  in  contemplation  of  a  second  marriage,  and  without  the  knowledge  . 
of  the  wife  will  not  be  construed  jis  a  fraud  on  the  rights  of  the  wife.      J 

3.  :  unrecorded:  notice  op.  To  constitute  a  valid  notice  of  a  prior 

unrecorded  deed,  it  is  not  necessary  the  party  should  be  satisfied  of  the 
truthfulness  of  the  matters  contained  in  such  notice. 

Appeal  from  Warren  District  Court. 

Saturday,  October  22. 

This  action  was  bronght  against  the  defendant  Barbara  Smith 
to  quiet  title  to  forty  acres  of  land  in  Warren  county.     Alter- 
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wards  her  husband,  John  Smith,  tiled  a  petition  in  interven-. 
tion  to  set  aside  a  conveyance  made  by  him  to  the  plaintiffs  ot 
one  hundred  and  twenty  acres  of  land  in  Marion  county.  The 
defendant,  Barbara,  in  answer  to  the  plaintiffs'  petition  admits 
that  she  claims  an  interest  in  the  land  in  Warren  county,  as 
the  plaintiffs  aver.  She  says  that  she  is  the  owner  of  the  land 
by  purchase  from  her  husband  who  was  before  that  time  the 
owner,  and  while  she  admits  that  her  husband  executed  a  deed 
of  the  land  to  the  plaintiffs  before  tlie  conveyance  to  Jier,  yet 
she  says  that  her  rights  are  paramount,  because  in  the  first 
place,  the  deed  to  them  was  obtained  by  undue  influence  and 
duress,  and  in  fraud  of  her  rights,  and  in  the  second  place,  was 
not  filed  for' record  at  the  time  of  her  purchase,  and  she  pur- 
chased the  laud  and  paid  a  valuable  consideration  for  it,  with- 
out notice,  actual  or  constructive,  of  the  plaintiffs'  deed.  The 
court  rendered  a  decree  setting  aside  the  conveyance  to  the 
plaintiffs,  both  as  to  the  land  in  Warren  county  and  the  land 
in  Marion  county.     The  plaintiffs  appeal. 

McNeil  and  Stoney  Ayres  <&  Co.,  for  appellants. 

Henderson  cfe  Berry,  for  appellees. 

Adams,  Ch.  J. — The  undisputed  facts  of  the  case  are  sub- 
stantially as  follows:  In  November,  1873,  the  intervenor,  John 
Smith,  was  the  owner  of  the  land  in  controversy.  He  was  a 
widower,  and  a  little  more  than  sixty  years  of  age.  He  had 
three  children,  who  are  the  plaintiffs  in  this  action.  On  the 
7th  of  November,  1863,  he  convey  el  the  land  in  controversy 
to  the  plaintiffs,  reserving  to  himself  a  life  estate  therein. 
Four  days  afterward  he  was  married  to  the  defendant,  Barbara. 
The  conveyance  to  the  plaintiffs  was  made  by  him  after  his  en- 
gagement to  her,  and  in  contemplation  of  the  marriage.  The 
plaintiffs  filed  their  deed  for  record  in  Marion  county  where- 
one  hundred  and  twenty  acres  of  the  land  were  situated,  but 
failed  to  file  it  in  Warren  county  where  the  forty  acres  were 
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situated.  They  never  favored  the  marriage  between  their 
father  and  Barbara,  and  the  want  of  harmony  which  existed 
from  the  first  became  more  and  more  manifest,  and  occasion- 
ally resulted  in  open  quarrels.  In  March,  1876,  the  father, 
discovering  that  the  deed  to  his  children  had  never  been  filed 
for  record  in  Warren  county,  executed  a  deed  of  the  land  in 
that  county  to  his  wife,  and  she  upon  the  same  day  filed  the 
same  for  record.  The  plaintiflB'  deed  was  filed  in  Warren 
county  more  than  two  years  later.  The  plaintifis  having  been 
informed  of  the  claims  and  pretenses  of  their  step-mother  in 
regard  to  the  land  brought  this  action  to  quiet  their  title. 

The  plaintiffs  moved  to  strike  the  petition  for  intervention 
from  the  files  on  the  ground  that  it  related  to  land  in  regard 
L  coKTBT-      to  which  thc  plaintiffs  had  tendered  no  issue.    The 

ANCB  :dO-  .  ,..rt.  , 

"88.  motion  was  overruled,  and  the  plaintiffs  excepted. 

In  the  view  which  we  take  of  the  case  we  do  not  need  to  de 
termine  the  question  presented  by  the  exception.  A  somewhat 
broader  question  lies  in  our  pathway,  the  determination  oi 
which,  according  to  the  view  which  we  have  taken  will  dispose 
of  the  intervenor's  claim.  He  assails  the  validity  of  his  deed 
to  his  children.  As- the  validity  of  the  same  deed  is  drawn  in 
question  by  the  defendant,  Barbara,  as  affecting  the  forty  acres 
which  she  claims,  we  cannot  evade  its  determination. 

It  is  said  that  this  deed  was  obtained  by  undue  influence 
and  duress.  But,  in  our  opinion,  the  evidence  does  not  so 
show.  It  does  show,  it  is  true,  that  the  intervenor  executed  it 
with  great  reluctance,  and  not  without  very  persistent  endeav- 
ors  on  the  part  of  the  grantees  to  induce  him  to  do  so.  But 
there  is' no  evidence  that  he  was  not  in  full  possession  of  his 
powers  and  abundantly  able  to  control  his  affairs  in  his  own 
way.  Not  only  so,  but  he  sought  the  advice  of  eminent  legal 
counsel,  and  was  told  by  them  that  he  was  under  no  obliga- 
tion to  make  the  deed,  unless  he  desired  to.  The  pretense 
that  he  executed  it  under  duress  is,  in  our  opinion,  equally 

Vol.  LVII— 2 
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groundless.  lie  testifies  himself  to  some  threats  of  violence 
made  by  his  children,  but  according  to  the  great  preponder* 
ance  of  the  testimony,  no  such  threats  were  made  as  amounted 
to  duress.  In  our  opinion  the  execution  of  the  deed  was  an 
intelligent  and  voluntary  act,  done  with  the  view  of  making 
what  seemed  to  the  intervener  at  the  time  a  proper  disposi- 
tion of  the  land. 

A  much  closer  question  is  presented  in  determining  whether 
the  deed  can  be  sustained  as  against  the  defendant,  Barbara, 
2 run-    the  grantor's  wife.      It  was   made  without  her 

le  nuptial :       ,  ,     ,  .,  x*  .  j  . 

fraud.  knowledge,  upon  the  eve  of  marriage,  and  in  cour 

templation  of  it.  It  has  been  frequently  held  that  secret  and 
voluntary  conveyances  made  bj'  a  woman  in  contemplation  of 
marriage  are  liable  to  be  set  aside  upon  the  husband's  applica- 
tion as  a  fraud  upon  his  marital  rights.  Tucker  v.  Aiulrews^ 
13  Me.,  124;  Jordan  v.  Blacky  Meigs  (Tenn.),  H*-l\  Logan  v. 
jSimm^ms.  8  Ired.  Eq.,  487;  Williams  ?;.  Carle^  2  Stockt.,  541; 
Freeman  v.  Ilartmany  45  111.,  57;  Carletmuv.  Earl  of  Dor- 
set, 2  Vem.,  17;  -S"^.  George  v.  Wahe.  1  Myl.  and  K.,  GIO.  A 
corresponding  rule  as  to  fraud  would  doubtless  apply  to  a  hus-r 
band  who  before  marriage  had  made  a  secret  transfer  of  his 
property  which  resulted  in  an  injury  to  his  wife.  Lench  t\ 
Duvall^  8  Bush,  201;  Gainor  v.  Galnor^  26  Iowa,  337; 
Schouler  on  Domestic  Relations,  271.  But  it  is  said  that  in 
all  such  cases  the  question  is  as  to  whether  the  evidence  is  suf- 
ficient to  show  fraud.  Strathmore  v.  Bowes^  1  Ves.,  Jr.,  28. 
The  secrecy  of  the  conveyance  would  not  necessarily  show 
fraud.  Taylor  v.  Pugh^  1  Hare,  613.  And  in  2  Kent's  Com., 
175,  the  author  says:  "  If  the  settlement  be  upon  the  children 
of  a  former  husband,  the  settlement  would  be  valid  without 
notice."  C\\.\r\g  King  v.  Colton^2  P.  Wms.,  674;  Jones  v, 
CoUy  2  Bailey  Eq.,  830.  In  the  case  at  bar  the  settlement 
was  made  by  the  husband  upon  the  children  of  a  former  wife. 
The  fact  that  the  settlement  was  made  upon  the  very  persons 
to  whom  the  property  would  have  descended,  if  their  father  had 
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died  seized  of  the  property,  and  intestate,  and  without  a  se- 
cond marriage,  constitutes  a  most  important  consideration. 
We  can  conceive  that  it  may  have  been  made  with  the  pro- 
foundest  desire  to  properly  respect  what  seemed  to  him  to  be 
the  claims  of  his  children  upon  the  one  hand,  and  his  intended 
wife  upon  the  other.  What  other  property  he  had  the  evi- 
dence  does  not  show.  That  he  had  other  property  seems  to  be 
conceded.  He  proceeded  immediately  after  marriage  to  make 
a  will,  which  we  infer  was  favorable  to  his  wife.  And  in  the 
very  conveyance  to  the  plaintifts  he  reserved  to  himself  a  life 
estate,  which,  it  must  be  deemed,  would  inure  to  her  benefit 
during  his  life.  In  view  then  of  the  whole  case  as  it  is  shown 
to  us,  we  are  not  prepared  to  say  that  any  fraud  was  intended, 
or  that  the  law  will  necessarily  construe  what  is  shown  to  have 
been  done  as  a  fraud.  If  any  imposition  had  been  practiced 
upon  her  prior  to  the  marnage  by  representations  made  by  the 
husband  respecting  his  property,  the  case  might  be  different, 
but  the  evidence  shows  affirmatively  that  no  representations 
concerning  his  property  were  made. 

The  defendant,  Barbara's,  claim  that  she  is  a  purchaser  for 
value,  without  notice,  presents  an  independent  question.     If 

». :  un-    she  is  such  purchaser,  of  course  her  claim  to  tlve 

recorded  ** 

notice  of.  property  must  be  sustained.  But  in  our  opinion, 
she  is  not.  To  say  nothing  of  the  want  of  evidence  of  pay- 
ment of  a  consideration,  we  think  it  very  clearly  appears  that 
she  had  notice.  She  did  not,  it  is  true,  see  the  deed,  but  she 
admits  that  she  was  told  by  the  grantees  themselves  that  they 
had  such  deed.  She  claims  that  this  did  not  constitute  notice, 
because  she  did  not  believe  their  statement.  But  it  is  not  ne- 
cessary to  constitute  a  valid  notice  that  the  party  notified 
be  satisfied  of  the  truth  of  the  matter  contained  in  the  n(»tice. 
In  our  opinion,  the  decree  of  the  District  Court  must  be 

RSVICKSED. 
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KOWS  V.  MOWERT. 

1.  Administrator:  final  sbttlbmbnt:  fraud.    The  final  settlement 

and  discharge  of  an  administrator  is  an  adjudication  binding  upon  all 
persons  in  interest,  unless  impeached  for  fraud  or  mistake. 

2.  Pleading:  statute  of  limitations.    Under  the  allegations  of  the 

petition,  which  do  not  charge  fraud  or  set  forth  the  fraudulent  acts 
complained  of,  the  court  might  properly  have  held  this  was  a  proceed- 
ing to  open  the  settlement  under  section  2475,  Code,  and  was  barred 
after  three  months. 

Appeal  from  J*ffenon  Circuit  Court. 

Saturday,  Ootobeb  22. 

This  action  was  commenced  on  the  30th  day  of  April,  1880^ 
The  plaintiff  claims  of  the  defendant  the  sum  of  fourteen 
thousand  dollars.  There  was  a  demurrer  to  the  petition  which 
was  sustained.    Plaintiff  appeals.  , 

D.  P.  Stuhba^  for  appellant. 

Slagle,  Acheaon  dk  McCrakerij  for  appellee. 

BoTHBOCK,  J. — ^As  tlifi  cause  was  disposed  of  upon  demur- 
rer to  the  petition,  it  will  be  necessary  to  set  out  the  allega- 
tions therein  contained.  The  petition  is  as  follows:  Plaintiff 
for  cause  of  action  "shows  that  he  is  the  illegitimate  son  of 
James  M.  Wright,  who  died  about  the  27th  day  of  February, 
1870,  leaving  defendant  as  his  widow,  and  plaintiff  as  his  sole 
heir;  that  said  deceased  in  his  lifetime  generally  and  notori- 
ously acknowledged  plaintiff  as  his  son  and  heir,  and  also  ac- 
knowledged him  as  his  son  in  writing. 

"That  on  the  tenth  day  of  July,  1873,  defendant  took  out 
letters  of  administration  and  became  the  duly  qualified  admin- 
istratrix of  the  deceased,  and  took  and  held  possession  of  all 
the  effects  of  deceased,  consisting  of  personal  property,  which 
petitioner  avers  amounted  to  fourteen  thousand  dollars;  tliat 
she  never  returned  any  inventory  of  the  property  and  effects 
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of  deceased,  nor  charged  herself  therewith;  bat  merely 
charged  herself  with  the  worthless  effects. 

^^And,  that  on  the  thirtieth  day  of  March,  1875,  she  made 
final  settlement  witli  the  court;  and  obtained  her  discharge 
without  any  notice  to  plaintiff  (he  having  no  knowledge 
thereof);  showing  nothing  in  her  hands;  and  that  about  the 
same  time  she  removed  from  the  State  of  Iowa  to  the  State  of 
Kentucky;  and  remained  a  non-resident  of  this  State  until 
March,  1878,  when  she  again  became  a  resident  of  this  State. 

"Plaintiff  attained  his  majority  on  the day  of  February, 

1876;  and  defendant  well  knowing  that  he  is,  and  was  the  son 
and  heir  of  James  M.  Wright,  deceased;  and,  though  on  the 
fifteenth  day  of  March,  1880,  demand  was  made  on  her  to  pay 
the  amount  due  plaintiff  and  execute  the  trust  imposed;  she 
still  k^ps  and  holds  said  funds;  and  refuses  to  make  settle- 
ment and  showing  as  to  the  amount  due  plaintiff;  and  pray- 
ing that  the  final  settlement  of  defendant,  administratrix,  be 
declared  fraudulent  and  void;  that  she  be  required  to  make  a 
full  statement  and  settlement,  showing  the  assets  in  her  hands; 
that  he  may  be  decreed  to  be  the  sole  and  rightful  heir  of  the 
said  James  M.  Wright,  deceased;  that  he  have  decree  and 
judgment  against  defendant  for  the  amount  due  him  from  the 
said  estate,  with  interest  and  such  other  relief,"  etc 

The  demurrer  was  to  the  effect  tliat  the  proceeding  was 
barred  by  the  statute  of  limitations. 

It  appears  from  the  petition  that  the  defendant  made  a  final 
settlement  with  the  court,  and  was  discharged.  This  settle- 
LADMIXI8-  naent  and  discharge  is  an  adjudication  and  bind- ^ 
S'muuj-^'  ^"g  upon  the  parties  in  interest  unless  it  may 
mcnt:  fraud,  y^  impeached  for  fraud  or  mistake.  Cowins 
V.  Tool,  36  Iowa,  82;  Patterson  v.  Belly  25  Id.,  149.  Section 
2475  of  the  Code,  provides,  that  accounts  settled  in  the  ab- 
sence of  any  person  adversely  interested,  and  without  notice 
to  him,  may  be  opened  within  three  months,  on  his  applica- 
tion.    There  is  no  doubt,  if  the  allegations  of  the  petition  as 
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to  the  heirship  of  the  plaintiff  are  true,  he  had  the  right 
within  three  months  to  open  np  the  settlement.  The  settle- 
ment as  to  him,  he  beinn^  ab.-^ent  and  having  no  notice  thereof 
Was  only  provisional,  and  he  could  have  opened  it  even  though 
the  defendant  had  removed  from  the  State.  Sections  2  lr79-80- 
81.  No  reason  isgiv^n  in  this  petition  why  this  application  was 
not  made.  Section  2474  provides,  that  mistakes  in  si'tt!e- 
ments  may  be  corrected  after  final  settlement  on  showing  such 
grounds  for  relief  in  equity  as  will  justify  the  interference  of 
the  court.  It  is  not  averred  in  the  petition  that  the  settle 
ment  was  made  and  the  plaintiff  cut  off  from  his  large  i^lher- 
itance  by  the  mistake  of  the  defendant.  It  is  contended  by 
counsel  for  the  appellant  that  the  settlement  was 

L  PLEADING  :  '^ 

statuteof  fraudulent  and  that  plaintiff  is  entitled  to  relief 
on  that  ground.  Whether  this  be  correct  or  not 
We  need  not  determine,  because  this  petition  does  not 
charge  fraud.  It  is  true,  in  the  prayer  of  the  petition, 
it  is  abked  that  the  final  settlement  be  declared  fr.iud- 
ulent.  It  is  not  charged  in  the  petition  that  the  defend- 
ant, when  she  neglected  to  return  an  inventory  of  the  assets 
of  the  estate,  knew  the  plaintiff  was  an  heir  of  her  deceased 
husband,  nor  that  she  had  such  knowledge  when  the  settle- 
ment was  made. 

We  do  not  intend  to  determine  more  than  there  is  in  the 
record  before  ns,  and  in  conclusion  we  deem  it  sufficient 
to  say  that  before  the  plaintiff  is  entitled  to  raise  the  ques- 
tion as  to  whether  the  settlement  and  adjudication  may  be 
impeached  for  fraud,  he  must  show  by  the  allegations  of  his 
petition,  sufficient  reasons  for  not  availing  himself  of  the  pro- 
visions of  the  statute  for  opening  up  the  settlement,  and  if  he 
claims  this  to  be  an  original  action  in  equity  for  relief  on  the 
ground  of  fraud,  he  must  set  forth  the  fraudulent  acts  of 
which  he  complains  and  show  how  he  was  deceived  and  mis-» 
led  thereby.    Under  the  allegations  of  this  petition,  we  think 
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the  Court  may  properly  have  held  that  this  was  a  mere  pro- 
ceeding to  open  the  settlement  by  one  not  present  and  with- 
out notice,  and  that    it  was  barred  by  section  2475  of  the 

Code. 

Affirmed. 


Rked  v.  C,  R  I.  &  P.  R.  Co. 

1.  Practice :  evidence:  admission  of.  Where  certain  evidence  was  ruled 

out,  but  afterward  the  same  in  substance  was  admitted,  it  was  held,  i^ 
error,  to  be  without  prejudice. 

2.  :  INSTRUCTIONS.  If  the  true  meaning  of  the  instnictions  wa»  suf- 
ficiently plain,  and  could  not  have  been  misunderstood  by  the  jury,  there 
was  no  error. 

8.  Railroads:  PERSONAL  injuries:  MEDICAL  ATTBNDAMCB.  To  recover 
for  mL'iJical  attendance  and  medicines,  inactions  forpm-sonal  injuries, 
th«  value  thereof  must  be  established  by  proof;  and  where  no  value  is 
shown,  an  instruction  includin^^  reasonable  compensation  therefor,  is 
erroneous. 

Appeal  from  Mahaska  District  Court, 

Saturday,  Ootobkr  22. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff while  in  the  employment  of  defendant,  by  reason  of  the 
negligence  of  his  co-employe.  There  was  a  verdict  and  judg- 
ment for  plaintiff.     Defendant  ap}>eals. 

M.  E.  OmtSy  for  appellant. 

John  T.  Lacy^  for  appellee. 

Beck,  J. — I.  Plaintiff  was  acting  as  a  brakeman  of  a  train 
operated  upon  defendant's  railroad,  and  while  endeavoring  to 
Couple  the  engine  to  a  part  of  a  train,  one  of  his  fingers  was 
'injured,  lie  claims  the  injury  was  caused  by  the  fireman's 
negligence,  who  was  in  charge  of  the  engine,  in  moving  it 
without  a  warning  or  signal  to  plaintiff. 
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It  was  shown  that  i)laintiif  was  not  employed  by  any  of  the 
officers  of  defendant  and  was  only  temporarily  serving  in  the 
place  of  the  re^^nlar  brakeman,  who,  for  some  reason,  was  un- 
able to  be  upon  the  train.  But  it  appears  that  plaintiff  was 
required  to  perform  temporarily  the  services  of  the  regular 
brakeman  and  did  enter  upon  them  with  the  knowledge  and  con- 
sent of  the  conductor,  who  was  authorized,  under  the  rules  of 
defendant,  in  case  of  the  disability  of  a  brakeman,  to  supply 
his  place  by  the  temporary  employment  of  a  pn>per  person. 

II.  Upon  the  trial  the  conductor  was  asked  if  he  hired  the 
plaintiff,  and  under  what  arrangements  between  him  and  the 
1.  pRACTirB:   conductr>r  he  was  to  work.     Upon  the  objection  of 

misiuonoL  plaintiff  tlie  court  held  tliat  the  question  was 
incompetent.  The  ruling  is  complained  of  as  being  erroneous. 
Without  determining  as  to  the  materiality  or  competency  of  the 
evidence  sought  to  be  elicited,  we  are  of  the  opinion  that  the 
error  in  the  ruling,  if  there  be  any,  was  cured  by  the  testi- 
mony  of  the  conductor,  immediately  given,  to  the  effect  that 
plaintiff  did  no  work  by  reason  of  any  arrangement  between 
plaintiff  and  witness.  This  testimony  went  to  the  jury  and  it 
was  just  what  defendant  sought  to  elicit  by  the  question  held 
to  be  improper.  The  evidence  desired  was,  therefore,  before 
the  jury,  and  defendant  received  its  full  benefit.  No  preju- 
dice, therefore,  resulted  from  the  ruling  under  consideration. 

III.  The  court  gave  numerous  instructions  applicable  to  the 
issues  and  facts  develo[>ed  u|x»n  the  trial  and  refused  a  number 
2. .  |„.     asked  for  by  defendant.     We  are  inclined  to  think, 

structions.       j^^^^  ^^  j^  ^^^  ^   decide,   that   the  instructions 

given  with  but  one  exception  were  correct,  and  that  those  re- 
fused ought  not  to  have  been  given.  It  would  be  unprofitable 
to  reply  tx>  the  ingenious  criticism  of  the  language  of  the  in- 
structions by  which  those  given  are  assailed  and  those  refused 
supported  by  the  argument  of  defendant's  counsel.  The  true 
meaning  of  the  instructions  given  is,  we  think,  sufficiently 
plain  and  could  not  have  been  misunderstood  by  the  jury. 
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Tliose  refused  were  in  conflict  with  or  presented  rules  em- 
braced in  those  given.  There  was  no  error  in  withholding 
tlietn.  ^ 

IV.  The  court  directed  the  jury  that  if  they  found  that 
pluiiitilT  wjis  entitled  to  recover,  they  should  among  other 
3.  RAIL-  daiuapi^s  allow  for  "expenses  i-easonably  incuri*ed 

gonViinfi:!-  for  medical  ciire  and  attention.^^  Of  coarse  upon 
:uteiuiaiic»p.  proper  evidence  showing  the  amount,  or  proxi- 
nmtc  amount,  of  these  expenses,  plaintitt*  would  be  entitled 
to  recoviT  them.  But  there  is  not  one  word  in  the  evidence 
upon  which  an  estimate  can  be  based  of  their  amount.  The 
testimony  bhows  that  plaintiff  was  treated  by  a  physician 
three  i»r  four  times  and  that  he  procured  medicine  for  his  in- 
juries. The  value  of  these  medical  services  and  medicines 
are  not  attempted  to  be  shown  in  any  manner  and  their  ex- 
tent and  cliaractcr  are  no  more  detinitely  shown  in  the  testi- 
mony than  in  the  statement  we  have  just  made.  Unde;  the 
instruction  in  question  the  jury  were  directed  to  include?  u)m- 
pensation  for  niedieal  services  in  their  verdict  They  doubt- 
less would  feel  authorized  to  determine  the  amount  to  be  al- 
lowed therefor  according  to  their  own  judgment  with«)ut  aid 
of  evidence.  But  the  law  cannot  be  administered  in  this  un- 
certain way.  Damages  of  this  kind  cannot  be  found  by  the 
jnry  except  upon  proof.  It  will  not  do  to  say  that  the  amount 
of  damages  allowed  by  the  jury  may  have  been  small.  We 
can  know  nothinn^  about  the  amount  and  if  we  could  know 
it  to  be  insignificant,  we  could  not  relieve  this  case  fmm  the 
operation  of  the  familiar  rules  of  law  which  require  damages 
of  the  character  of  those  under  consideration  to  be  established 
by  proof.  For  the  error  pointed  out  the  judgment  of  the 
District  C!ourt  must  be 
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Murray  v.  Wells. 

1.  Praotioe  in  Supreme  ttpurt :  judgment:  evidence  to  support. 

A  juclxnaent  will  not  be  reversed  for  want  of  evidence  to  support  it,  un- 
less there  is  such  absence  of  proof  as  to  authorize  the  conclusion  that 
the  judgment  was  the  result  of  passion  or  prejudice. 

2.  :  ERROR  WITHOUT  PUKJUDICE.    A  judgment  will  not  be  disturbed 

for  an  error  in  the  admission  of  testimony  that  works  no  prtgudice. 

Appeal  from  Jefferson  Circuit  Court. 

Saturday,  Octobkk  22. 

Action  upon  an  account.  The  deteudant  in  her  answer  de- 
nies that  she  is  indebted  to  plaintiff  npon  the  account  in  any 
sum,  and  alleges  that  a  part  of  it  is  for  a  debt  of  another,  for 
which  she  is  not  liable.  The  cause  was  tried  to  the  court  with- 
out a  jury  and  judgment  was  rendered  for  plaintiff.  Defend- 
ant appeals. 

CulhertS'n ds  Jones^  for  appellant. 

Single  ik  McCrackin^  for  appellee. 

Beck,  J. — The  evidence  discloses  that  plaintiff  is  the  assig- 
nee of  Wells,  Stever  &  Averill,  appointed  subsequently  to  the 
death  of  Wells;  that  defendant  is  the  widow  of  Wells,  and 
that  the  account  is  for  goods  obtained  by  her  from  the  linn 
after  his  death  and  before  the  appointment  of  the  assignee,  and 
for  goods  furnished  to  one  Stoneburner,  and  charged  to  her. 
Defendant  insists  that  the  goods  were  not  obtained  by  her  upon 
her  own  account,  but  should  be  charged  to  the  account  of  her 
deceased  husband,  one  of  the  co-partners  of  the  firm  of  Wells, 
Stever  &  Averill,  and  that  she  never  assumed  the  payment  foi 
tlie  goods  sold  to  Stoneburner. 

II.  Defendant  insists:  1.  That  the  judgment  is  riot  sup- 
ported by  the  evidence.     Six  out  of  seven  errors  assigned  are 

directed  to  this  obiection.     2.  That  the  court  erred 
1.  PR  ACTIO  a  ^  •* 

couri*n«"iff-  ^"  admitting  in  evidence  the  books  of  account  of 
Splice  tosup-  ^^^  firm.  This  objection  is  raised  by  the  first  error 
^'^  assigned.     The  objection  that  the  judgment  is  not 
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supported  by  tlie  evidence  id  disposed  of  upon  tlie  ground  tliat 
the  evidence  is  conflicting.  Plaintiff's  testimony  tended  to 
show  that  the  goods  obtained  by  defendant  were  purciuvsed  ou 
ber  own  account,  and  charged  to  her  with  her  assent,  and  un- 
der her  direction.  The  goods  sold  to  Stoneburner,  plaintiff's 
evidence  also  tends  to  show,  were  with  defendant's  assent  and 
knowledge,  and  upon  her  request  charged  to  her.  Defendant, 
by  her  own  testomony,  contradicts  plaintiff's  evrdence  upon 
these  points.  Tlie  evidence  being  conflicting  we  cannot  dis- 
turb the  jud'Tinent  of  the  Circuit  Court.  To  authorize  us  to 
reverse  the  judgment  on  the  ground  of  want  of  evidence  for 
its  6up|>ort,  there  must  be  such  absence  of  proof  as  to  author- 
ize the  conclusion  that  tlie  decision  of  the  Circuit  Court  was 
the  result  of  |>assion  or  prejudice.  Nothing  of  the  kind  can 
be  claimed  in  this  case.  Decisions  to  this  effect  are  numerous 
and  found  in  every  volume  of  our  reports.  They  need  not  be 
liere  recited. 

III.     The  defe:idant  insists  that  the  court  erred  in  admitting 
the  books  of  the  firm   in  evidence.      It  does  not  clearly  ap- 

2 :  or-    pear  from  the  abstract  that  these  books  were  ad- 

prejudice.  mitted.  uut  if  it  be  conceded  that  they  were  ad- 
mitted, and  that  their  admission  was  erroneous,  it  clearly 
appears  that  the  error  was  without  prejudice,  for  defendant  in  her 
own  testimony  admits  the  items  of  the  account  charged  against 
her  to  be  correct.  The  books  tend  to  establish  no  other  facts. 
Defendant,  by  her  own  testimony,  shows  conclusively  that  no 
possible  prejudice  could  have  resulted  to  her  from  the  admis- 
sion of  the  ^x>oks.  We  do  not  disturb  judgments  for  errors 
that  work  no  prejudice. 

No  other  questions  are  presented  in  the  case. 

Affirmed. 


67     28 

I  98      14 


28  SUPREME  COURT  OF  IOWA, 

T^fkln  &  Wilson  v.  Preston. 


LuFKiN  &  Wilson  v.  Preston. 

1.  Beplevin:  assionmicnt  of  lease.  The  assifnunent  of  a  lease,  in  good 
f'ait4],  by  one  w!io  ban  neither  the  possession  nor  ri^ht  of  possession  of 
tlie  cropH,  invests  the  lussi^fnee  wiib  all  the  interest  the  assignor  has 
thereiindiT.  and  is  valid  iis  Hiprainst  creditors  and  purchasers  of  the  as- 
signor, wiibout  notice,  and  will  enable  the  assignee  to  maintaiin  repleyin 
against  rliem  to  recover  such  interest. 

Appeal  from  Jasper  Circuit  Court. 

Saturday,  October  22. 

Action  of  replevin  for  850  bushels  of  corn.  The  cause  was 
referred  to  a  referee  who  made  certain  written  findings  of  fact 
and  recommended  that  a  judgment  be  entered  for  the  defend- 
ant, which  was  accordingly  done.     Plaintiffs  appeal. 

Ryan  Bros,^  for  appellant. 

Ilabies  cfe  Lyman  and  S.  C.  Cooky  for  appellee. 

RoTTiuocK,  J. — On  a  former  appeal  in  this  case  the  facts  as 
to  the  claims  made  by  the  parties  to  the  property  in  contro- 
1.  rfplkvin:  versy  are  fully  stated,  and  therefore  need  not  be  re- 
of  lease.  peated  here.  See  62  Iowa,  235.  The  referee  found 
as  facts  that  the  leases  were  assigned  by  Morris,  the  lessor,  to 
the  plaintiffs  on  account  of  certain  indebtedness  due  from  the 
former  to  the  latter,  and  as  collateral  security  for  said  indebt- 
edness. That  while  the  assignments  were  absolute  and  unqual- 
ified no  amount  was  fixed  as  the  value  of  the  leases.  It  was 
further  found  that  the  defendant  had  no  notice  of  such  assign- 
ment until  after  the  sale  of  the  crop  on  execution  against  Mor- 
ris, and  as  a  conclusion  of  law  it  was  found  that  as  no  change 
of  the  possession  of  the  property  occurred,  the  assignments 
were  of  no  validity  as  against  the  defendant. 

In  the  former  appeal  the  question  was  made  as  to  the  right 
of  the  plaintiffs  to  prove  that  the  defendant  had  notice  that 
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the  plaintiffs  were  the  owners  of  the  corn,  and  we  held  that  the 
court  erred  in  excluding  the  evidence.  As  we  remember  no 
question  was  then  made  as  to  the  necessity  of  showing  notice 
to  the  defendant  under  the  facts  of  the  case,  and  the  point  he- 
ing  one  of  minor  importance,  as  the  case  was  then  presented, 
it  was  assumed  that  such  notice  was  necessary.  It  is  now, 
urged  that  as  Morris,  the  lessor,  did  not  have  either  the  pos- 
session or  the  right  of  possession  of  the  crops  the  assignments 
of  the  leases  were  valid  as  to  creditors  and  purchasers  without 
notice.  This  position  is  unquestionably  correct.  Thomas  v, 
HillJiovse^  17  Iowa,  67;  Sansee v.Wilsony  Id.,  582;  Ca^e  <& Co. 
V.  Burrows^  54  Id.,  679;  Manny  v.  AdamSj  82  Id.,  165.  The 
fact  that  the  plaintiff  took  the  assignments  as  collateral  secur- 
ity upon  a  debt  can  make  no  difference  in  their  title  to  the  com. 
The  assignments  were  made  in  good  faith  and  invested  the 
plaintiff  with  all  the  interest  Morris  had,  and  in  our  opinion, 
this  was  sufficient  to  enable  them  to  maintain  replevin  against 
the  defendant  who  had  no  paramount  right. 

No  question  is  made  upon  this  appeal  as  to  the  correctness 
of  the  findings  of  fact  made  by  the  referee.  Exception  is  only 
taken  to  the  conclusions  of  law.  We  think  that  under  the  facts 
found  the  plaintiffs  were  entitled  to  a  judgment  for  $119,  the 
value  of  the  corn,  as  shown  by  the  agreement  of  the  parties. 
The  judgment  will  be  reversed  and  the  cause  remanded  for 
judgment  in  harmony  with  this  opinion. 


Keversed. 
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Ryan  v.  Adamson  kt  al. 

1.  Insiiranoe:  mortgage:  subrogation.  A  mortgagee  has  no  interest 
in  a  i>olicy  of  insurance  issutd  to  the  mortgagor  for  his  own  benefit. 
Undrr  the  facts  in  this  cu^e,  held,  that  the  mortgagee  could  not  be  sub- 
rogated to  the  rights  of  the  mortgagor  under  the  policy  of  insurance. 

Appeal  from  Jasper  Circvit  Court. 

Saturday,   October  22. 

Action  in  clianeer}-  to  foreclose  a  mortgage.  The  Circuit 
Court  Bustained  a  demurrer  to  the  petition  filed  by  the  assur- 
ance company,  and  plaintiff  electing  to  stand  on  his  petitioHi 
it  was  dismibsed.    From  this  decision  he  appeals. 

Jtyan  Broft.,  for  appellants. 

S /filth  i&  Wilson^  for  appellees. 

Bkck,  J  — T.  The  petition  alleges  that  one  Ketchara  exe- 
cuted a  mortgage  upon  a  town  lot  to  secure  plaintiff,  his 
grantor,  the  payment  of  the  purchase-money  due  him;  that  after 
the  purchase  of  the  lot,  Ketcham  built  a  house  upon  it,  and 
subi^eqiiently  sold  the  property  to  Adamson,  who  agreed  to  pay 
plaintiff  the  purchase-money  due  him;  that  Adamson,  after  he 
pun  based  the  property,  caused  the  house  thereon  to  be  insured 
by  a  policy  issued  by  the  Western  Assurance  Co.,  which  is 
made  a  defeudant  to  this  action;  that  the  building  has  been 
destroyed  by  fire;  that  the  property  since  the  destruction  of 
the  house  is  not  equal  in  value  to  the  amount  of  plaintiff's 
claim;  and  that  Ketcham  is  insolvent.  The  petition  prays  for 
a  foreclosure  of  the  mortgage  against  Ketcham  and  Adamson 
and  that  plaintiff  may  be  subrogated  to  the  rights  of  Adam- 
son under  the  policy,  and  that  a  judgment  be  rendered  against 
the  insurance  company  for  the  amount  due  plaintiff  upon  the 
mortgjige.  The  insurance  company  demurred  to  the  petition 
on  the  ground  that  the  facts  alleged  fail  to  show  any  ground 
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for  the  relief  demanded  nnder  the  policy.  The  demurrer  was 
sustained.  Judgment  was  rendered  against  Ketchara,  and  the 
the  case  continued  as  to  Adamson. 

II.  The  sole  question  presented  in  the  case  is  this:  Do  the 
facts  show  that  plaintiff  is  entitled  to  recover  the  money  due 
^AjfCBTmort-  ^P^°  ^®  policy  of  insurance?  The  petition  does 
gige^^subro-  ^^^  show  privity  between  the  plaintiff  and  insur- 
ance company;  nor  does  it  show  an  assignment  or  transfer  to 
plaintiff  in  any  form  of  the  policy,  or  Adamson's  interest  in 
it.  Plaintiff  is  not  shown  to  be  subrogated  by  contract  to  the 
rights  of  the  insured.  Nor  can  he  be  so  subrogated  by  reason 
of  any  equity  arising  in  the  case.  His  security  is  just  as  valua- 
ble now  as  when  the  mortgage  was  executed,  for  the  house  in- 
sured was  not  in  existence  when  the  mortgage  was  executed. 
It  is  not  shown  that  Adamson,  who,  it  is  alleged,  assumed  to 
pay  the  debt  secured  by  the  mortgage  is  insolvent.  Nor  is  it 
claimed  that  either  Adamson  or  Ketcham  undertook  to  add  to 
plaintiff's  security  by  insuring  the  property  for  his  benefit. 
There  are  no  facts  alleged  upon  which  equity  will  support 
plaintiff's  claim  to  be  subrogated  to  the  rights  of  the  as- 
sured. 

We  know  of  no  rule  of  law  or  equity  under  which  plaintiff 
is  entitled  to  the  relief  prayed  for  in  the  petition.  This  case 
cannot  be  excepted  from  the  rule  that  a  mortgagee  has  no  in- 
terest in  a  policy  of  insurance  issued  to  the  mortgagor  for  his 
own  benefit.  Adamson  is  to  be  regarded  as  the  mortgagor  for 
he  stands  in  the  mortgagor's  shoes.  In  support  of  the  rule 
just  stated  see  Columbia  Ins,  Co.  v.  Lawrence^  10  Pet,  607; 
McDoiudd  «.  Blacky  20  Ohio,  186;  Carter  v.  RocJc^tand  the 
N.  Y.  Fire  Inn.  Go.^  8  Paige  Chy.,  436.  Other  cases  recog- 
nizing the  doctrine  need  not  be  here  cited.  We  think  it  is 
nowhere  dis])uted. 

The  demurrer  was  rightly  sustained. 

Affibmed. 
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Ill  1721  Johnson  v.  Bareeb. 

1.  Executor:  notice  of  appotntment.  The  statute,  Sec. 2366, Codp,  is 
directory.  Tho  failure  by  a  person  appointed  executor,  to  ffive  notice  of 
bis  appointment,  as  provided  by  statute,  will  not  operate  to  annul  the 
appointment  or  prevent  him  from  discharging  the  duties  pertaining 
thereto. 

Appeal  from  Delaware  Circuit  Court 

Saturday,  October  22. 

Action  on  certain  notes  and  an  account  against  the  defend- 
ant as  administrator  of  Robert  Hogg,  deceased. 

There  was  a  demurrer  to  the  petition  on  the  ground  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations.  Tlie 
demurrer  was  sustained  and  plaintiff  appeals. 

HerricJc  cfe  Domel  and  J.  B.  Powers^  for  appellant 

Dooley  dfe  Perkins^  for  appellee. 

Seevrrs,  J. — "Executors  and  administrators  first  appointed 

and  qualified      *     *      shall  within    ten   days   after   the   re- 

*TOBa^^notice  ^^P**  ^^  their  letters  publish  such  notice  of  their 

men^f^^"^*      appointment  as  the  court  or  clerk   may  direct.** 

Code.  §  2366. 

All  claims  not  filed  and  proved  within  twelve  months  after 
giving  tho  notice  aforesaid  are  barred  unless  *  *  "peculiar 
circumstances  entitle  the  claim  ant  to  equitable  relief."  Counsel 
for  tiie  appellant  insist  such  peculiar  circumstances  were 
stated  in  the  petition.  This  question  we  find  it  unnecessary  to 
determine  because  counsel  make  the  further  point  t  at  it  does 
not  appear  on  the  face  of  the  petition  the  notice  required  by 
tlip  &ti»t!ite  was  given. 

One  L  FI.  Hogg  was  first  appointed  executor  of  the  estate 
and  we  fail  to  find  any  statement  in  the  record  that  he  gave 
aoy  notice  of  his  appointment,  or  that  the  defendant  gave  no- 
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tice  of  his  appointment  The  only  allegation  in  the  petition 
on  ivhich  counsel  for  the  appellee  relies  is  the  following: 
"Plaintiff  further  states  that  on  or  about  the  first  day  of  Sep- 
tember, 1877,  said  Robert  Hogg  died  testate  and  by  his  last 
will  and  testament  appointed  I.  H.  Hogg  executor,  who  duly 
qualified  and  entered  upon  his  duties  as  such,  and  remained 
such  executor  until  the  January  term,  1880,  of  said  Circuit 
Court,  when  his  letters  were  revoked." 

A  person  may  be  appointed  executor,  qualify  and  enter  upon 
the  discharge  of  hig  duties  and  yet  never  give  the  notice  which 
the  statute  contemplates  shall  follow  the  issue  of  the  letters 
and  qualification.  The  statute  is  directory  and  the  omission 
to  give  the  notice  does  not  have  the  effect  to  annul  the  appoint* 
ment  or  prevent  the  incumbent  from  discharging  the  duties  per- 
taining thereto. 

Bevebsed. 


Tatlob  Vfe  Fablet  Obgan  Co.  v.  Plumb  et  al. 

1.  Jostioe  of  the  Peace:  judombnt  maBH*  bb-tbial.  A  judgment 
in  rem  of  a  justice's  court,  entered  upon  service  by  publication,  and 
without  appearance  by  defendant,  may  be  set  aside,  and  the  can«e  re- 
tried, upon  proper  application  made  within  two  years ,  under  section  2877, 
Code.    Section  3543,  Ckxle,  is  only  applicable  in  cases  of  personal  service. 

Appeal  Jkom  Sioux  CircuU  Court. 

Satue*day,  Ootobeb  22. 

In  Jnne,  1877,  the  detendant,  Plumb,  commenced  an  action 
by  attachment  against  the  plaintiff  before  a  justice  of  the 
peace,  to  recover  $87-  The  ground  of  the  attachment  was  that 
the  plaintiff  herein  was  a  foreign  corporation.  There  was  no 
personal  service  made  upon  appellant,  but  service  of  the  origi- 
nal notice  was  made  by  publication.  The  attachment  was 
served  by  the  garnishment  of  a  third  party,  who  was  indebted 

Vol.  LVII.— 3 


34  SUPEEME  COURT  OF  IOWA. 

Taylor  &  Farley  Organ  Company  v.  numb. 

to  appellant  The  garnishee  answered,  and  nndcr  the  order  of 
the  justice  paid  his  indetedness  into  the  jiistioe's  court.  Ap- 
pellant, having  no  actual  notice  of  the  pendency  of  the  action, 
was  defaulted,  and  judgment  was  rendered  in  favor  of  said 
Plumb,  and  the  money  paid  over  by  the  garnishee  was  paid  to 
Plumb  in  satisfaction  of  the  judgment  The  defendant,  Beacli, 
as  surety,  joined  in  the  execution  of  the  attachment  -  bond 
made  necessary  by  the  proceedings. 

Within  two  years  after  the  judgment  was  rendered  appel- 
lant appeared  and  filed  a  motion  before  said  justice  of  the 
]>eace,  asking  to  have  said  cause  re-tried,  and  filed  a  bond  for 
security  for  costs.  The  appellant  was  allowed  to  make  defense^ 
and  Plumb  having  been  duly  and  personally  served  with  no- 
tice of  the  time  and  place  for  the  hearing  of  said  motion  and 
retrial,  the  same  was  heard,  and  on  the  re-trial  of  said  cause,  the 
said  judgment  was  set  aside  and  judgment  was  rendered  therein 
against  said  Plumb  for  costs,  and  an  order  made  that  he  re- 
turn to  the  appellant  the  money  received  on  said  judgment. 

This  action  was  brought  on  the  attachment  bond  to  recover 
the  money  paid  over  to  Plumb  in  the  attachment  suit,  and 
also  for  damages  for  fraudulently  and  malidously  suing  out 
the  writ  when  he  knew  that  appellant  was  in  no  manner  in- 
debted to  him.  There  was  a  demurrer  to  the  petition  which 
was  sustained.  Plaintiff  elected  to  stand  upon  the  petition, 
and  appeals  from  the  ruling  on  the  demurrer. 

Argo  cfc  Kelley^  for  appellant. 

J.  II.  Swan^  for  appellee. 

EoTHROoK,  J. — We  do  not  understand  that  counsel  for  ap- 
pellant claimed  that  there  was  any  defect  of  jurisdiction  in  the 
^iwpeace:^'  justico  of  the  pcace  in  entertaining  the  action 
rem  f"^triai.  op^^  service  by  publication  and  in  subjecting  the 
money  attached  to  the  payment  of  the  judgment  The  only 
question  which  appears  to  us  necessary  to  be  considered  is,  did. 
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the  ju&tice  of  the  peaoe  have  jurisdiction  to  grant  a  re-trial, 
ftod  order  the  repayment  of  the  money  to  the  appellant?  A  de- 
termination of  thifi  question  involves  an  examination  of  several 
sections  of  the  statute,  which  we  will  proceed  to  do.  Section 
2877  provides  that  "  where  a  judgment  has  been  rendered  upon 
service  by  publication  only,  without  the  appearance  of  the  de- 
fendant, he  may  at  any  time  within  two  years  appear  and  move 
to  have  the  action  re-tried,  and  security  for  costs  being  given, 
he  shall  be  permitted  to  defend."  This  provision  appears  to 
be  applicable  to  judgments  in  the  District  and  Circuit  Courts. 
At  least  it  may  be  said  that  this  section  does  not  of  itself 
authorize  a  judgment  rendered  by  a  justice  of  the  peace  upon 
service  by  publication  to  be  re-tried  within  two  years.  But  by 
section  3516  it  is  provided  that  "  the  parties  to  the  action  (bo- 
fore  a  justice  of  the  peace)  may  be  the  same  as  in  the  Circuit 
Court,  and  all  the  proceedings  ])rescribed  for  that  court,  so  far 
as  the  same  are  applicable  and  not  herein  changed  shall  be 
pursued  in  justice's  court"  Now  if  there  is  no  section  of  the 
Code  providing  for  the  re-trial  of  an  action  belbre  a  justice  of 
the  peace  where  service  has  been  had  by  publication,  and  the 
defendant  did  not  appear,  it  would  seem  to  follow  that  a  re-trial 
should  be  allowed  within  two  years  under  section  2877.  If  all 
the  proceedings  prescribed  for  the  Circuit  Court  may  be  had 
in  the  justice's  court,  of  course,,  a  motion  for  a  *re-trial 
within  the  prescribed  time  may  be  made,  and  a  re-trial 
had.  Such  a  proceeding  cannot  be  said  to  be  inapplica* 
ble  to  suits  in  a  justice's  court.  But  it  is  claimed  that 
section  3543  provides  how  and  in  what  time  all  judgments  in 
justice's  courts  may  be  set  aside.  It  is  in  these  words:  ''judg- 
ment dismissing  the  cause,  or  by  default,  may  be  set  aside  by 
the  justice  at  any  time  within  six  days  after  being  rendered, 
if  the  party  applying  therefor  can  show  a  satisfactory  excuse." 
A  careful  examination  of  this  provision  in  connection  with 
the  sections  before  cited,  together  with  the  sections  of  the 
statute  authorizing  new  trials  in  the  district  and  Circuit  Courts, 
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when  judgments  by  default  are  rendered  upon  personal  ser- 
vices, lead  us  to  the  conclusion  that  section  8543  is  only  appli- 
cable when  there  has  been  personal  service.  It  will  be  ob- 
served that  section  2877  does  not  designate  a  judgment  on 
service  by  publication  as  a  judgment  by  default.  It  is  not  in 
fact  a  personal  judgment  unless  there  be  an  appearance.  Un- 
der that  section  a  party  defendant  has  the  right  to  appear  and 
demand  a  re-trial  without  showing  any  excuse,  satisfactory  or 
otherwise.  It  surely  ought  not  be  held  that  because  contro- 
versies in  justice's  courts  are  less  important  than  in  courts  of 
record  that  what  would  be  regarded  as  a  matter  of  right  in  one 
court  should  be  denied  or  abridged  in  another,  unless  the  law 
so  expressly  provides.  It  is  true  that  the  manner  of  acquir- 
ing jurisdictipn  of  the  property  of  the  defendant  upon  service 
by  publication  differs  in  the  justice's  court,  but  the  force  and 
effect  of  the  judgment  is  the  same.  If  rendered  without  the 
appearance  of  the  defendant  it  is  but  a  judgment  in  rem. 
Johnson  V.  Dodge^  19  Iowa,  106. 

Wliile  we  are  free  to  admit  the  question  is  not  devoid  of 
difficulty,  we  think  the  construction  we  adopt  is  one  fairly 
warranted,  and  accords  more  nearly  with  the  law,  which  aims 
to  do  justice  and  give  every  person  a  reasonable  opportunity 
to  protect  his  rights. 

BXYBBSBD. 


DECEMBEB  TEEM,  1881.  87 

PennlDgton  ▼.  Jones. 


PENinNGTOir  ▼.  JOKBS. 

1.  Mortgage:  ofobofs  not  PLAirrsD:  indefinite  description.  In 
this  case  it  was  held  that  the  description  in  the  mortgage  was  indefi- 
nite and  nnoertain,  and  that  before  a  mortgage  on  crops  to  be  sown  or 
planted  can  be  regarded  as  valid,  as  against  third  persons,  the  year  or 
term  in  which  £he  crops  are  to  be  grown  must,  at  least,  be  stated. 

AjppeaL  from  FranJdm  Cirtmit   Court. 

Satukdat,  Octobeb  22. 

W.  A.  MoDowELL  executed  a  chattel-mortgage  to  the  plain tifll 
The  defendant,  as  sheriff,  as  the  plaintiff*  claims,  levied  upon 
and  sold  the  mortgaged  property  under  an  execution  against 
McDowelL  The  defendant  had  constructive  notice  at  the  time 
of  the  levy,  and  express  notice  of  the  mortgage  before  the 
Bale.  This  action  was  brought  to  recover  damages  sustained 
bj  the  plaintiff.  Judgment  for  the  defendant,  and  plaintiff 
appeals. 

Dow  df  OUgar^  for  appellants. 

McKenzis  cfi  Hemingway  and  Samman  dh  Chwrch^  for 
appellee. 

Sekvers,  J. — ^The  mortgage  was  executed  on  the  first  day  of 
February,  1879,  and  the  property  mortgaged  therein  was  de- 
scribed as  follows:  "  About  fifty  acres  of  wheat;  twenty  acres 
of  oats;  also  twelve  acres  of  barley,  and  twenty  acres  of 
com ;  also  two  acres  of  buckwheat,  to  be  sown  and  raised  on 
the  land  leased  of  Barber  McDowell,  and  now  occupied  by  said 
W.  A.  McDowell,  lying  and  being  in  section  seventeen  (17) 
in  township  of  Ingham,  in  said  Franklin  county,  and  also  one 
Imndred  and  fitteen  Brahma  fowls,  including  their  products 
and  increase.'' 

Tlie  plaintiff  introduced  the  mortgage,  and  then  gave  evi- 
dence tending  to  show  the  amount  due  thereon;  that  McDow- 
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ell,  daring  the  year  1879,  and  after  the  mortgage  was  executed, 
sowed  and  planted  npon  the  land  described  therein  fifty  acres 
of  wheat,  twenty  acres  of  barley,  and  about  thirty  acres  of 
com,  about  ten  acres  of  which  was  standing,  nnhusked,  at  the 
time  the  defendant  made  the  levy,  on  the  nineteenth  day  of 
I>eCember,  1879;  that  plaintiff  had  not  taketi  possession  of  said 
crops,  and  that  McDowell  was  in  ]>osses8ion  thereof  and  of  the 
land  under  a  valid  lease  for  the  years  1879, 1880,  and  1881. 

Such  being  the  evidence,  the  defendant  moved  the  court  for 
judgment,  because:  First,  The  chattel-mortgage  under  which 
plaintiff  claims  ^'  is  given  on  crops  not  in  existence,  and  of 
which  he  has  never  taken  possession."  Second,  "  That  the 
description  in  such  mortgage  is  insufficient  and  uncertain;" 
and.  Third,  '^  That  said  mortgage  is  not  a  lien  on  crops  which 
were  taken  by  defendant  as  alleged."  The  court  sustained 
the  motion,  took  the  case  from  the  jury,  and  rendered  judg- 
ment for  the  defendant. 

In  ScJiarfenburg  v.  Bishop^  35  Iowa,  60,  it  was  held  a 

mortgage  was  valid  against  third  persons  which  described  tlie 

property  as  "including  any  and  all  fixtures  and 

inde'flmtede-  ^^^^  ^^^  ^T  ^^^J^  kept  in  my  said  leather 

^^^^'        business  in  the  city  of  Eeokuk,  Lee  county,  and 

State  of  Iowa."    Whether  crops  to  be  sown  or  planted  come 

within  the  rule  established  in  the  case  just  cited,  we  have  no 

occasion  to  determine. 

In  Fejavaty  v.  Broe^ch^  62  Iowa,  88,  it  was  held  where  there 
was  a  lease  of  a  farm  for  six  years,  a  stipulation  therein  that 
rents  due,  and  to  become  due,  under  the  lease  should  be  a  "  per- 
petual lien  on  any  and  all  the  crops  raised  on  the  farm  *  * 
whether  the  same  be  exempt  from  execution  or  not,"  was  valid 
between  the  parties  and  could  be  enforced.  The  distinction 
between  the  cited  case  and  the  one  at  bar  is  two-fold:  Fi/rst^ 
This  controversy  is  not  between  the  mortgagor  and  mortgagee, 
but  between  the  latter  and  a  third  person.  Second^  In  the 
cited  case  the  mortgage  "O^as  on  all  crops  grown  during  the 
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lease,  and  in  the  case  before  us  the  mortgage  does  not  state  the 
crops  were  to  be  grown  on  the  leased  premises,  or  that  all 
the  crops  to  be  grown  for  any  specified  namb^  of  years  were 
mortgaged. 

The  mortgage  was  executed  in  1879  upon  crops  to  be  sown, 
and  planted.  The  debt  became  due  in  December  of  that  year, 
but  the  plaintiff  did  not  take  possession,  and  atlerwards  the  levy 
was  made.  It  is  insisted,  because  of  the  fsicta  just  stated,  the 
defendant  was  bound  to  know  the  crops  grown  in  1879  were 
mortgaged,  but  we  think,  as  the  plaintiff  did  not  take  posses- 
sion, the  defendant  could  jast  as  well  conclude  the  mortgage 
covered  the  crops  grown  in  1880  or  1881  as  those  of  1879. 

The  mortgage  was  therefore  indefinite  and  uncertain,  and 
we  think  the  better  rule  is  that  before  a  mortgage  on  crops  to 
be  Bown  or  planted  can  be  regarded  as  valid  as  against  third 
persons,  tlie  year  or  term  the  crops  are  to  be  grown  must  be 
Btated.  This  much,  at  least,  should  be  required,  and  whether 
it  would  be  sufiicient  is  not  determined  in  this  case. 

Affibmed. 


HooFss  y.  FsBGnsoK. 


1.  Usopy :  PATicBNT  iw  full:  kew  ooktaot.  The  original  indebtedneas 
casnot  be  revived  after  it  is  <moe  paid  in  full  and  discharged.  The  new 
oontract,  thoo^rh  figured  on  the  basis  of  the  original  indebtodness,  is 
not  osmioas,  when  not  a  device  to  cover  nsory. 

Appeal  from  Dallas  Ovremt  CovH. 

Saturday,  Ootobeb  22. 

AcTi(»7  upon  a  promissory  note  for  $26.  The  action  was 
originally  brought  before  a  justice  of  the  peace.  The  defend- 
aDt  tor  answer  averred  that  the  note  was  given  for  interest  on 
money  borrowed  and  was  wholly  usurious.    The  plaintiff  re- 
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covered,  but  upon  an  appeal  being  taken  to  the  Circuit  Court 
judgment  was  rendered  against  her  and  in  favor  of  the  de- 
fendant for  costs.    She  now  appeals. 

Cole  dk  Cole^  for  appellant. 

A.  R,  Snialley^  for  appellee. 

Adams,  Ch.  J. — The  Circuit  Court  made  a  finding  of  facts 
in  substance  as  follows:  The  defendant  Ferguson  borrowed  of 
one  John  M.  Hoopes  the  sum  of  $224,  upon  which  he  agreed 
to  pay  15  per  cent  interest  per  annum  until  the  same  should 
be  paid.  Afterward,  to-wit,  November  2,  1877,  the  defendant 
and  John  M.  Hoopes  had  an  accounting  and  it  was  agreed 
that  the  defendant  should  give  Hoopes  the  use  of  a  certain  build- 
ing in  the  town  of  Dallas  Center  for  two  years  in  full  payment 
for  the  money  borrowed  and  interest  thereon  at  15  per  cent 
per  annum.  Afterward,  to-wit,  September  26,  1878,  the  de- 
fendant and  Hoopes  made  a  new  deal.  The  defendant  desired 
the  use  of  the  lower  story  of  the  building  and  Hoopes  re- 
leased or  surrendered  it  to  him.  Hoopes  had  taken  the  whole 
building  at  an  estimated  rental  of  $12.50  per  month,  and  it 
was  estimated  in  the  nei»-deal  that  the  lower  story  was  worth 
upon  that  basis  $8.50  per  month,  leaving  $4  per  month  as  the 
rental  value  per  month  of  the  remainder  of  the  building.  In 
this  new  deal  six  notes  were  executed  by  the  defendant  for  $26r 
each,  and  were  made  payable  to  the  plaintiff,  one  of  which  is 
the  note  in  suit.  The  court  found  that  these  notes  were  given 
lur  the  balance  due  on  the  original  claim  as  refigured  by 
Hoopes  and  Ferguson  on  the  basis  of  the  originaK transaction, 
aud  that  the  note  in  suit  was  not  purged  of  usury.  It  also 
found  that  the  amount  paid  was  more  than  sufficient  to  dis- 
charge the  original  debt  with  legal  interest,  and  accordingly 
rendered  judgment  for  the  defendant.  ' 

The  question  certified  was  in  these  words:     "Was  th6  note- 
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in  snit  purged  of  the  usury  in  the  original  transaction  by  tak- 
1. USURY-  ^°S  ^^®  lenae  of  the. lower  rooms  of  the  building 
8!il!°n?w°  referred  to  in  the  above  statement  of  facts?" 
contract.  rpj^^  ^^^j  diflSculty  in  this  case  consists  in  de- 
termining what  construction  should  be  put  upon  this  finding. 
It  shows  that  the  original  idebtedness  was  paid  in  full,  Novem- 
ber 2,  1877,  by  the  lease  of  the  building.  It  also  shows  that 
about  eleven  months  later  the  balance  was  paid  by  the  execu- 
tion of  the  six  notes,  one  of  which  is  the  note  in  snit.  Both 
of  these  statements  cannot  be  strictly  true. 

Tlie  court  must  have  meant,  we  think,  that  at  the  time  the 
lease  was  given  the  parties  considered  the  lease  as  given  in  full 
payment,  and  later  when  the  lower  story  came  to  be  re-leased 
the  parties  considered  the  original  debt  revived  except  so  far 
as  it  Was  to  be  considered  paid  by  the  use  of  the  premises  act- 
ually enjoyed  and  to  be  enjoyed.  This  last  conclusion  we 
doubt  not  was  formed  by  reason  of  the  manner  in  which  the 
sum  of  $156,  the  amount  of  the  six  notes,  was  arrived  at. 
They  exceed  the  amount  of  $8.50  per  month,  the  estimated 
rental  value  of  the  lower  story  for  the  remainder  of  the  term. 
It  is  evident  that  the  amount  could  not  have  been  found  upon 
that  basis.  Besides  the  court  expressly  finds  that  the  original 
indebtedness  was  refignred. 

Bnt  we  cannot  ignore  the  finding  that  the  original  indebt- 
edness was  paid  in  full.  Whatever  was  done  afterward  was  a 
mere  releasing  of  the  lower  story  in  consideration  of  the  exe- 
cution of  the  six  notes.  Tlie  original  indebtedness  could  not 
be  revived  after  it  was  once  fully  discharged.  The  fact  that 
the  parties  figured  upon  the  basis  of  that  indebtedness  in  de- 
terming  for  what  amount  the  notes  should  be  given,  would  not 
be  inconsistent  with  the  fact  that  they  were  given  for  the  re- 
lease. It  was  the  right  of  the  parties  to  make  such  bargain  as 
they  pleased  for  the  release.  When  made  the  defendant  be- 
came indebted  anew  by  reason  of  the  release.  Tliis  is  the 
construction  which  the  law  must  put  upon  the  new  transaction, 


48  SUPREME  OOXTRT  OF  IOWA, 

Furman  t.  Tbe  0.,  B.  L  *  P.  &.  Co. 

whatever  the  understanding  of  the  parties  may  have  been,  if, 
as  the  court  found,  the  old  indebtedness  was  fully  paid. 

If  the  lease  had  been  given  as  a  device  to  cover  usury,  the 
case  might  be  difierent,  but  the  court  not  only  did  not  so  find, 
but  found  that  the  money  was  borrowed  prior  to  the  execution 
of  the  lease  from  which  we  infer  that  it  was  an  independent 
transaction.  We  think  that  judgment  should  have  been  given 
for  the  plaintiffl  ^ 

SSVBBSED. 
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1.  Railroads:  attachhisnt:  aobnct:  iNSTRUcnoire.    Where  house- 

hold goods  belonging  to  the  wife  were  delivered  to  a  railroad  company 
for  shipment  by  the  husband,  and  were  attached  while  in  the  defend- 
ant's depot,  in  a  suit  against  the  hosband,  and  notice  thereof  was  duly 
given  to  him  while  so  acting  as  the  agent  of  his  wife,  and  in  time  to  as- 
sert a  right  to  the  goods;  held^  that  the  law  would  recognize  the  hus- 
band as  the  wife's  agent  in  transactions  relating  to  the  removal  of  their 
household  goods;  that  she  could  not  recover  for  failure  to  deliver  the 
goods;  and  that  the  verdict  was  so  in  conflict  with  the  instructions  and 
the  testimony  it  should  have  been  set  aside. 

2.  Instructions:  practicb.    Where  there  was  no  evidence  whatever, 

tending  to  show  collusion,  an  instruction  directing  the  jury  to  inquire 
whether  the  goods  were  seiied  by  collusion  on  the  part  of  the  defendants 
was  erroneous. 

Appeal  from  Mvsoatine  District  Cov/rt. 

Satubday,  Ootobeb  22. 

Action  to  recover  the  value  of  certain  household  goods  de- 
livered to  defendant  at  Chicago  for  transportation  to  Atchison, 
Kansas,  which  defendant  has  failed  to  deliver  to  plaintiff,  the 
consignee.  There  was  a  verdict  and  judgment  for  plaintiff; 
defendant  appeals. 
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/.  Carskaddan,  for  appellant 

Brcmnon  ds  Jayne  and  ff of  many  Picker  <k  Brovm^  for  ap- 
pellee. 

Bbok,  J. — I.  The  petition  alleges  that  the  goods  in  ques- 
tion were  delivered  by  plaintiff  to  defendant  for  transportation 
under  a  contract  obligating  defendant  to  deliver  them  to  plaint- 
iff at  Atchison,  Kansas,  and  that  defendant  has  failed  to  deliver 
the  goods  which  have  been  lost  to  plaintiff.  The  answer  admits 
tlie  receipt  of  thegoods  and  alleges  that  they  were  seized  while 
in  defendant's  depot  at  Chicago,  upon  an  attachment  issued  in 
an  action  against  George  M.  Funnan,  the  husband  of  plaintiff^ 
and  subsequently  sold  upon  legal  process,  of  which  plaintiff 
had  full  notice  long  prior  to  the  sale.  It  is  also  alleged  t!hat  in 
truth  the  goods  were  the  property  of  plaintiff's  husband. 

II.  At  the  trial,  after  the  parties  had  introduced  evidence 
upon  tlie  issues  raised  by  the  pleading,  the  court  gave  the  jury 
the  following  instructions: 

"  5.  It  is  in  effect  (»)noeded  thi^  the  goods  were  taken  from 
the  defendant  by  an  officer  of  the  law,  under  and  by  virtue  of 
^a^chmeiff '  *  ^"*  ^^  attachment  against  the  husband  of  the 
^cSoL^'  plaintiff,  substantially  as  alleged  in  the  answer. 
If  this  was  done  without  collusion  of  the  defendant,  it  was  not 
incumbent  on  the  defendant  to  resist  the  officer,  although  the 
attachment  was  not  against  the  shipper  and  consignee  of  the 
goods,  or  to  contest  the  claim  of  the  plaintiff  to  the  goods  in 
that  suit,  or  in  any  other  way.  But  in  such  case  the  defend- 
ant, to  relieve  itself  from  liability,  must,  if  the  goods  belonged 
to  the  plaintiff,  show  that  she,  plaintiff,  had  actually  had  knowl- 
edge of  the  tiding  of  the  goods  as  aforesaid,  and  in  time  to 
have  properly  asserted  her  right  thereto,  or  that  the  defendant 
gave  her  immediate  notice  thereof  after  the  seizure." 

'*6.  This  knowledge  or  notice  may  be  shown  by  evidence 
either  direct  or  circumstantial,  and  may  be  had  by  or  given  to 
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the  plaintiff  directly  or  through  any  authorized  agent,  but  the 
agent  in  such  case  must  be  an  agent  in  reference  to  the  matters 
or  things  in  controversy." 

The  following  instructions  were  given  by  request  of  the  de- 
fendant: 

"1.  If  you  find  from  the  evidence  that  the  husband  of  the 
plaintiff  was  her  agent  in  regard  to  the  shipment  and  control 
of  the  goods  in  controversy,  then  any  knowledge  or  notice  re- 
specting the  attachment  of  the  goods  in  Chicago,  which  was 
given  to  or  received  by  the  husband,  was,  in  the  eye  of  the  law, 
given  to  the  plaintiff,  and  the  legal  effect  of  stich  knowledge  or 
notice  is  the  same  as  though  the  plaintiff  had  received  it  in 
person. 

"  2.  The  fact  that  one  person  is  the  authorized  agent  of  an- 
other, may  be  implied  or  interred  from  the  relation  of  the  par- 
ties, and  the  nature  and  character  of  the  business  or  transaction 
in  regard  to  which  such  agency  is  claimed,  or  the  question 
about  such  agency  arises.  And  such  agency  may  be  presumed 
frcrm  the  prior  acts  of  the  agent  in  reference  to  the  particular 
business  in  question,  if  such  prior  acts  of  the  agent  have  been 
acquiesced  in  and  ratified  by  the  principal. 

"3.  If  you  find  that  the  husband  of  the  plaintiff  was  her 
agent  in  regard  to  the  household  goods  in  controversy,  as  for 
the  purpose  of  shipping  the  same  by  defendant's  railway,  and 
receiving  receipt  therefor,  then  the  defendant  had  a  right  to 
presume  that  he  continued  to  be  her  agent  in  regard  to  said 
goods,  unless  notified  that  such  agency  had  ceased." 

Without  inquiring  as  to  the  correctness  of  these  instructions 
we  must  regard  them  as  the  law  of  the  case,  and  if  it  be  found 
that  the  verdict  is  in  conflict  therewith  the  judgment  must  be 
reversed.  Peterson  v.  Ochs  et  al,y  40  Iowa,  501;  Boyer  v. 
mieyy  41  Iowa,  13. 

The  evidence  shows  without  conflict  that  plaintiff's  husband 
acted  for  her  in  delivering  the  goods  to  defendant,  and  that  the 
shipping  receipt  was  delivered  to  him.     Indeed  it  seems  that 
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he  bad  fnll  authority  from  plaintiff  to  deliver  the  goods  to  de- 
fendant and  contract  for  their  transportation  to  Atchison.  After 
the  delivery  of  the  goods  the  husband  determined  to  make  his 
home  in  Muscatine  instead  of  Atchison  and  so  advised  the 
plaintiff  who  joined  him  at  the  latter  place.  Prior  to  her 
arrival  and  after  the  purpose  upon  the  part  of  both  had  been 
formed  to  establish  themselves  at  Muscatine  the  husband  ap- 
plied to  the  defendant  to  have  the  goods  transported  from 
Atchison  to  Mnscatine,  and  was  then  informed  that  they  had 
been  seized  in  Chicago.  The  law  will  surely  recognize  the  hus- 
band as  the  wife's  agent  in  transactions  relating  to  the  removal 
of  their  household  furniture,  the  title  whereof  is  in  the  wife. 
Kor  can  we  doubt  that  the  husband's  agency  for  the  shipment 
of  the  goods  in  this  case  extended  to  authorize  him  to  change 
iheir  destination.  It  is  therefore  made  to  appear  that  the  hus- 
band obtained  notice  of  the  seizure  of  the  goods  while  acting 
as  an  agent  of  plaintiff.  It  is  shown  without  conflict  that  he 
endeavored  to  release  the  goods  from  seizure,  and  employed  an 
attorney  to  take  steps  in  that  direction,  and  to  contest  the  action 
in  which  the  attachment  was  issued.  The  plaintiff  or  her  hus- 
band, after  they  had  notice  of  the  attachment,  had  ample  time 
to  assert  plaintiff's  right  to  the  goods. 

We  are  clearly  of  the  opinion  that  under  the  instructions  the 
Jury  should  have  found  for  the  defendant,  and  that  their  ver- 
dict is  so  in  conflict  with  the  testimony  that  under  the  familiar 
rules  relating  thereto  it  ought  to  have  been  set  aside  by  the 
court  below.  The  court  therefore  erroneously  overruled  the 
motion  for  a  new  trial  based  upon  this  ground. 

III.  The  fifth  instruction  in  effect  directs  the  jury  to  inquire 
if  the  goods  were  seized  by  collusion  upon  the  part  of  defend- 
2.  iKSTBTic-     ant.    This  clause  of  the  instruction  is  erroneous 

TIOK8 :  prac- 
tice, and  ought  not  to  have  been  given  for  the  reason 

that  there  was  no  evidence  whatever  tending  to  show  collusion 

or  fraud  on  the  part  of  the  defendant. 

For  the  errors  pointed  out  the  judgment  of  the  District  Court 

must  be  Ebveksed.   « 
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"^  ^  1.  Homestead:  blection:  bsabonablb  timb.  A  snrviTing  wife  has  a 
reasonable  time  in  which  to  make  her  election  whether  she  will  retain 
the  oocapancy  of  the  homestead,  or  claim  her  right  to  one-third  of  the 
entire  real  estate  in  fee-simple. 

2  :  PBODU0T8  AHD  iNCOinB.    The  ramyor,  daring  the  reasonal^e 

time  that  he  or  she  may  oocnpy  the  homestead  pricnr  to  election,  should 
be  allowed  to  receive  the  profits  and  income,  and  be  accorded  the  same 
fallness  of  enjoyment  as  after  election. 

8. : :  RULB  APFUBD.    In  this  case  it  was  held  that  the  sarviy. 

ing  wife  was  entitled  to  the  rents  of  a  coal-mine  opened  apon  tiie 
homestead,  and  in  a  workable  condition  prior  to  her  hosband^s  death. 

Appeal  from  Marion  Circuit  Cowrt. 
Satubdat,  Ootobbb  22. 

Action  for  rent  of  a  coal  mine.  The  petitioiK shows  that  the 
plaintiff  is  the  widow  of  A.  0.  Cunningham,  deceased,  and  as 
snch  she  is  in  possession  of  the  homestead;  that  her  hnsband 
during  his  life  time  caused  a  coal  mine  to  be  opened  upon  the 
land,  and  furnished  the  same  with  necessary  shafts,  cars,  and 
machinery;  that  afterwards  he  leased  the  same  for  a  term  of 
years  to  the  defendant,  at  the  stipulated  rent  of  sixty-five  cents 
for  each  hundred  bushels  of  coal  that  should  be  dug,  not  in- 
cluding entry  coal;  and  that  there  is  due  as  rent  the  sum  of 
(86.88. 

The  defendant,  for  answer,  admits  the  lease  as  averred,  the 
homestead  character  of  the  premises,  the  occupancy  by 
plaintiff,  and  that  he  has  dug  13,220  bushels  of  coal  since 
A.  0.  Cunningham's  death,  but  he  avers  that  A.  C.  Cun- 
ningham died  intestate,  leaving  as  his  only  heirs  the  plaint- 
iff and  three  children;  that  the  plaintiff  has  made  no  election 
as  between  the  right  of  occupancy  of  tlie  homestead  and 
the  right  of  dower;  that  the  amount  due  from  him  for  coal 
is  due  to  A.  C.  Cunningham's  estate,  and  not  solely  to  the 
plaintiff,  by  reason  of  her  occupancy  of  the  homestead  where 
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the  coal  was  dag,  beoaase  without  her  election  her  occupancy 
is  to  be  regarded  as  merely  temporary,  and  in  any  event,  she 
is  entitled  to  nothing  more  than  occupancy;  and  he  avers  that 
the  coal  is  taken  out  through  a  single  shaft,  and  without  any 
interference  with  her  occupancy. 

The  plaintiff  demurred  to  the  answer,  and  the  demurrer  was 
sustained.  Judgment  having  been  rendered  for  the  plaintiff, 
the  defendant  appeals. 

James  D.  {jumble^  for  appellant 
Stone^  Ayers  A  Co.^  for  appellee. 

Adams,  Ch.  J. — It  was  held  in  Bvtterfield  v.  Wicksj  44 
Iowa,  313,  that  the  occupancy  of  the  homestead  may  be  re- 
1.  HOME-  garded  as  an  election  to  hold  it  as  a  homestead, 
ttonl^realSn-  ^^^  *«  »  waiver  of  the  right  of  one-third  of  the  en- 
a  etme.  ^.^  ^^^  estate  in  fee-simple,  as  a  distributive 
diare.  While  this  ruling  is  doubtless  correct,  occupancy  is 
not  necessarily  to  be  regarded  as  evidence  of  such  election.  If 
it  were  so,  the  survivor  left  in  possession  of  the  homestead, 
but  desiring  not  to  waive  his  or  her  right  to  the  distributive 
share,  would  need  to  make  an  election  to  take  such  share  in- 
stantaneously upon  the  death  of  the  decedent.  In  our  opinion^ 
the  law  contemplates  that  the  survivor  shall  have  a  reasonable^ 
time  to  make  the  election.  The  averment  of  the  answer,  there- 
fore, that  the  plaintiff  has  made  no  election  may  be  considered 
true,  notwithstanding  the  answer  admits  the  occupancy. 

We  have  then  to  determine  what  are  the  rights  of  the  sur- 
vivor during  the  reasonable  time  allowed  to  make  the  election. 
1 :  TOO-    In  our  opinion,  they  differ  in  no  respect  from  the 

dncts  andin-      ,,  -.  .  ^  ,, 

come.  nghts  of  the  survivor  after  election  to  hold  the 

homestead,  except  in  regard  to  the  tenure  by  which  the  rights 
are  enjoyed.  There  must,  we  think,  be  accorded  the  same  ful- 
ness of  enjoyment  before  as  afterward.  Any  otlier  rule  would 
give  the  survivor  the  right  to  but  a  partial  enjoyment,  while 
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Others  would  have  a  right  to  a  partial  enjoyment  also.  And 
we  cannot  think  that  tlie  law  contemplates  snch  a  division. 
The  right  of  others  being  subject  to  be  terminated  at  any  time 
by  the  election  of  the  survivor  to  hold  the  homestead,  would 
be  of  no  especial  value.  We  think  that  the  survivor,  during 
the  reasonable  time  that  he  or  she  may  occupy  the  homestead 
prior  to  election  should  be  allowed  to  receive  the  products  and 
income  generally.  It  is  true  that  if  the  survivor  is  allowed  to 
receive  the  products  and  income  of  the  homestead  befor3  elec- 
tion, and  then  elect  to  take  his  or  her  distributive  share,  he  or 
she  might  gain  sometliing  by  deferring  the  election.  But 
no  great  abuse  of  tin's  kind  could  be  practiced.  Any  unreas- 
onable deferment  would  be  held  to  evince  an  election  to  hold 
the  homestead  and  to  waive  all  right  to  a  distributive  share 

Having  reached  the  conclusion  that  the  survivor's  mode  and 
extent  of  enjoyment  prior  to  election  are  the  same  as  after 

3^ . .  election  to  hold  the  homestead,  we  come  to  in 

rule  appued.  q^J,.g  what  is  the  extent  of  the  survivor's  enjoy- 
ment of  the  homestead  after  elecKon  to  hold. 

The  language  of  the  statute  is  that  "  the  survivor  may  con- 
tinue  to  possess  and  occupy  the  whole  homestead."  A  like 
statute  was  construed  in  Floyd  v.  Mozier^  1  Iowa,  513,  as  giv- 
ing the  surviving  widow  the  same  rights  to  the  rents  and  profits 
of  the  homestead  as  the  husband  had  when  living.  She  was  held 
to  be  "the  owner  during  life  of  such  homestead,"  and  entitled  to 
the  rents  and  profits,  "  to  use  as  the  head  of  the  family./'  It  was 
also  held  that  while  the  children,  if  there  are  any,  may  have  cer- 
tain interest  in  the  rents,  it  is  not  a  direct,  certain,  and  legal 
interest,  and  she  alone  can  maintain  an  action  for  the  rents. 

Whether  she  alone  could  execute  such  lease  of  the  premises 
as  would  give  the  lessee  a  right  to  open  and  work  a  new  mine 
we  need  not  determine.  The  mine  in  question  was  already 
opened,  and  was  so  furnished  as  to  be  in  a  workable  condi- 
tion at  the  time  of  the  plaintiff's  husband's  death.  That 
the  plaintiff  occupying  as  surviving  widow  may  take  the  i*ent8 
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of  such  a  mine  for  family  support,  we  have  no  doubt  Her 
right  certainly  could  not  be  deemed  less  than  those  of  a  ten- 
ant for  life.  That  such  a  tenant  is  entitled  to  the  rents  and 
profits  of  an  opened  mine  has  been  repeatedly  held.  Billings 
V.  TayloTy  10  Pick,  460;  Moore  v.  Rollins,  45  Me.,  493;  Coats 
V,  Gheever,  1  Cow,  460;  Holy  v.  Hohy,  1  Vem.,  218;  Stough- 
ton  «.  Leigh,  1  Faust,  402.  The  objection  that  the  working 
of  such  a  mine  is  a  partial  destruction  of  the  inheritance  is  not 
deemed  valid.  On  the  other  hand  the  working  of  such  a  mine 
is  considered  a  mere  mode  of  enjoyment  of  the  premises. 

The  defendant  cites  CT.  &  8.  W.  R.  R.  Co.  v.  Swing,  38 
Iowa,  182;  and  Harkness  v,  Bwrton^  89  Iowa,  101,  but  in  our 
opinion  those  cases  are  not  applicable. 

We  think  that  the  court  did  not  err  in  sustaining  the  de* 
mnrrer  to  the  answer,  and  the  judgment  must  be 

Afbibmed. 


OoNGBB  y.  Cook. 


1.  Dower :  taxes.    Taxes  paid  by  the  admimstrator  from  the  personal  es- 

tate should  not  be  made  a  charge  upon  the  widow^s  distribatiye  share. 

2.  Homestead:  lieito.    Where  the  widow's  dower  was  admeasnred  to 

indade  the  homestead  and  other  lauds,  the  decree  was  construed  to 
charge  the  homestead  with  one-third  of  the  mortgage  thereon  alone, 
and  her  distributive  share  in  other  lands,  with  a  pro  rata  liability  aa  to 
the  mortgage  thereon,  and  approved. 

Appeal  from  Adair  Circuit  Cowrt. 

Monday^  Ootobeb  24. 

Ohaulbs  Wilshibb  died  in  1878,  seized  in  fee  of  560  acies 
of  land  in  Adair  county,  and  166  acres  in  Guthrie  county. 
The  plaintiff  is  administrator  of  his  estate.  The  personal  prop- 
erty being  insuflScient  for  the  payment  of  the  debts  the  plain- 
tiff asked  an  order  for  the  sale  of  i*eal  estate  for  that  purpose. 
Vol.  LVII.— 4 
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Ina  M.  Cook,  widow  of  tlie  deceased,  and  Wm.  Wilshire,  hie 
only  child  were  made  parties  to  the  proceeding.  Ina  M.  Cook 
filed  a  cross-petition  in  which  she  demanded  that  her  dower  in 
tlie  land  be  assigned  to  her  so  as  to  include  the  homesteiid. 
The  hi2JQ2£Ste^9  forty  acres,  was  in^iual^gs^by  a  mortgage  fur 
some  $800,  and  400  acres  of  the  other  land  was  mortgaged  for 
$4,000.  These  mortgages  were  both  execated  by  Charles  Wil- 
shire and  his  wife  Ina  M.  Wilshire,  now  CooL  There  wtis 
also  a  judgment  against  Charles  Wilshire  which  was  a  lien 
upon  the  real  estate  in  Adair  county,  and  the  tax  for  1878  on 
the  Adair  land  was  unpaid.  It  was  ordered  that  appellants 
dower  be  admeasured  and  set  off  to  her  in  one  body  so  as  to 
include  the  homestead.  The  court  further  ordered  that  the 
widows  share  ''so  set  off  is  hereby  ordered  burdened  and  hold 
to  the  payment  of  one-third  of  the  taxes  and  judgment  and 
the  mortgage  liens  in  wich  Ina  M.  Cook  joined  with  her  hus- 
band upon  said  real  estate  at  the  date  of  the  decease  of  said 
Charles  Wilshire." 
From  this  order  Ina  M.  Cook  appeals. 

n.  E,  Long^  for  appellant. 

Ben,  S.  Adams  and  MoGovghan  €&  Dahney^  for  appellees. 

RoTHKOOK,  J. — I.  As  we  understand  it,  the  appellee  does 
not  claim  that  appellant's  distributive  share  should  be  charged 
with  any  part  of  tlie  judgments.  Pending  the  appeal  he 
served  a  notice  on  counsel  for  appellant  to  the  effect,  that  if 
the  decree  should  be  construed  to  make  such  charge  he  would 
consent  to  its  mollification.  This  question  may  therefore''^ 
considered  out  of  the  case. 

II.  It  would  have  been  a  much  more  preferable  mode  for 

adjusting  the  rights  of  these  parties  if  there  had  been  an  or- 

^admeasiw-     ^^^  made  requiring  one-third  in  value  of  the  real 

ment  of:  tax-  ^^^^^  to  be  set  off  to  the  widow  and  then  after  as- 

ccrtaining  the  tracts  assigned  to  her  make  the  order  as  to  the 
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liens.  The  order  is  so  indefinite,  as  it  is,  that  we  are  not  able 
to  determine  the  question  intelligently.  It  appears  that  the 
taxes  have  been  paid  bj  the  administrator  from  the  personal 
estate.  They  were  therefore  no  longer  a  lien,  and  should  not 
be  made  a  charge  upon. any  of  the  land.  . .   _  ^ 

III.  The  counsel  for  appellee  protests  that  the  decree 
makes  no  charge  upon  the  homestead  excepting  one- third  of 
2.  BOMB-  the  mortgage  which  was  upon  the  homestead 
liens.  '  alone,  and  that  as  to  the  other  mortgage  the  wid- 

ow's distributive  share  is  subjected  to  a  jpro  rata  primary  lia- 
bility. The  decree  may,  we  think,  be  so  construed.  If  so  it 
is  in  accord  with  the  case  of  Trowbridge  v.  Sypher^  65  Iowa, 
852,  and  charging  the  homestead  with  no  more  than  one  third 
of  the  mortgage  which  is  upon  it  alone  is  not  inconsistent 
with  the  cases  of  WiUon  v.  HcMrdeaty^  48  Iowa  615,  and  Mo- 
OlothUn  V.  Hite^  65  Iowa  392.  In  tiiose  cases  the  mortgages 
included  the  homestead  and  other  lands. 

Modified  and  Affibmed. 


I  57      51) 
96    614^ 

Baldwin  v.  Oskaloosa  Gab  Light  Oo.  I^  ^! 

1.  Vtiisaiioe :  findinos  of  jury:  utatutb  of  limitations.  Where,  l^w  *77| 
in  an  action  for  damapres  for  the  erection  and  use  of  gas.  works,  the 
Jury  found  the  works  were  of  a  permanent  character,  but  considered 
they  were  incompetent  to  deade  whether  such  erection  and  use  were  a 
permanent  iqjury  to  plaintiff's  property;  Held^  the  jury  intended  and 
found  thereby  that  the  injury  was  of  a  permanent  character,  and  be- 
gan when  the  works  were  erected  and  used;  and  that  the  action  was 
barred  in  five  years  after  such  erection  and  use. 

2. :  INSTRUCTIONS.    The  instructions  should  have  stated  clearly  and 

explicitly  what  damages  were  recoverable  for,  and  that  a  part^  is  only 
liable  for  the  nusianoe  caused  by  himself. 
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Appeal  from  Keohuk  District  Court. 
Monday,  Ootobeb  24. 

AonoN  to  recover  damages  for  a  nusiance.  The  petition 
states:  The  gas  works  of  defendant  were  erected  in  1872,  and 
that  '^defendant  in  mannfactnring  gas  ever  since  that  time 
causes  and  creates  unwholesome,  noisome  and  offensive  smells 
which  *  *  all  caused,  created  and  permitted  by  the  defen- 
dant, to  the  great  injury  of  the  plaintiff,  rendering  her  prop- 
erty uninhabitable  and  worthless."  In  a  second  count  it  was 
stated  that  "the  defendant  manufactured  gas  in  such  a  care- 
less, negligent  and  unskillful  manner  in  not  keeping  its  ma- 
chinery in  proper  repair,  and  in  not  using  the  latest  and  best 
improved  machinery,  and  in  using  the  poorest  and  mosi 
worthless  substances  for  the  manufacture  of  the  same,  and  in 
using  none  of  the  machinery  or  appliances  usually  and  com- 
monly used  to  prevent  the  escape  of  noisome,  unwholesome 
and  offensive  smells,  causes,  creates  and  permits  "such  smells 
to  escape  in  such  quantities  as  to  render  plaintiff's  homestead 
and  property  worthless."  The  third  6ount  need  not  be  set  out 
as  no  damages  were  found  under  it.  In  an  amendment  to  the 
petition,  it  was  stated  the  nuisance  referred  to  in  the  original 
petition  has  wholly  destroyed  the  rents  and  profits  of  plaint- 
iff 's  premises.  The  defendants  denied  the  allegations  of  the 
petition  and  amendment,  and  pleaded  the  statue  of  limita- 
tions. Afterward  the  plaintiff  witlidrew  so  much  of  the 
amendment  to  the  petition  as  claimed  damages  because  of 
a  loss  of  rents  and  profits. 

Trial  by  jury.  There  was  both  a  general  and  special  ver- 
did  On  the  latter  the  defendant  moved  for  judgment,  but 
was  overruled  and  judgment  entered  on  the  general  verdict 
for  the  plaintiff.    The  defendant  appeals. 
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C.  P.  Searls^  John  F.  Laeey  and  I/iferty  <6  Johnson^  for 
appellant. 

Bolton  &  McCoy ^  for  appellee. 

Skevebs,  J.-- 1.  The  plaintiff  is  the  owner  of  certain  lots 
on  which  there  is  a  dwelling  house  near  the  works  of  the  de- 
1  jfxn8A2Tc»:  ^®°d*^^^-  i*  is  regarded  as  being  beyond  contro- 
jujyffti^ie  v®i*sy>  from  the  evidence  intioduced,  instructions 
ofilmitations.  ^^^  special  verdiet,  that  the  cause  was  tried  in  the 
court  below  on  the  theory:  First,  That  the  nuisance  was  of  a 
permanent  character  and  the  property  of  the  plaintiff  ren- 
dered thereby  "uninhabitable  and  wortliless;"  and  Second, 
That  the  plaintiff  was  entitled  to  recover  for  the  "depreciation 
<)f  the  rental "  value  of  the  property  caused  by  the  nuisance. 
The  cause  has  been  argued  in  this  court  on  such  theories,  and 
we  shall  take  the  case  as  it  has  been  put  to  us  by  counsel, 
without  stopping  to  inquire  why  it  was  so  tried  below  or 
argued  here. 

Among  the  special  interrogatories  put  to  the  jury,  is  the 
folio wipg,  which  was  answered  by  them  as  stated  thereunder: 

"8tb.  Do  you  find  from  the  evidence  under  the  instruc- 
tions of  the  court  that  the  gas  works  were  so  built  as  to  be 
regarded  as  permanent,  and  was  the  erection  and  beginning 
of  the  use  thereof  a  permanent  injury  to  plaintiff's  property! 

Ans.  We,  the  jury,  from  the  evidence  and  instructions  of 
the  court,  regard  the  gas  works  as  permanent,  but  consider 
ourselves  incompetent  to  decide  whether  or  not  their  erection 
and  use  is  a  permanent  injury  to  the  plaintiff's  property,  as 
ways  and  means  may  possibly  be  devised  to  operate  them  in 
such  a  manner  that  they  may  cease  to  be  regarded  as  a  nui- 
sauce." 

If  the  works  were  of  a  permanent  character,  and  the  erec- 
tion and  beginning  of  the  use  thereof  a  permanent  injury  to 
tlie  plaintiff's  property,  then  the  cause  of  action  is  barred  by 
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the  statute,  because  the  works  were  erected  in  1872,  and  this 
action  was  not  commenced  until  1878. 

The  jury  found  the  works  were  permanent.  Whether  the  in- 
jury  was  of  the  same  character  depended,  in  the  opinion  of 
the  jury,  whether  ways  and  means  might  not  in  the  future  be 
devised  so  that  the  works  should  cease  to  be  regarded  as  a 
nuisance.  From  the  questions  put  to  the  jury,  and  answer 
thereto,  we  think  it  reasonably  clear  the  jury  intended  to  and 
did  find  the  nuisance  and  injury  were  of  a  permanent  charac- 
ter, and  that  the  same  began  when  the  works  were  erected. 
There  was  evidence  so  tending,  and  we  do  not  understand 
counsel  for  the  appellee  to  claim  the  verdict  is  susceptible  of 
any  other  constniction.  The  point  made  by  counsel  for  ap- 
pellee is,  that  because  the  jury  have  found  means  may  be  de- 
vised whereby  the  works  would  cease  to  be  a  nuisance,  there- 
fore it  cannot  be  said  it  is  of  a  permanent  character.  But  we 
are  of  the  opinion  the  jury  had  no  right  to  speculate  as  to 
what  might  take  place  in  the  future.  It  was  their  duty  to  de- 
termine only  as  to  existing  facts,  and  leave  the  uncertain 
future  to  take  care  of  itself.  The  rights  of  these  parties  cannot 
be  predicated  on  the  future,  what  may  take  place,  or  the  in- 
genuity of  man  may  devise,  but  on  existing  things.  Now,  ajs 
the  jury  have  found  the  injury  or  nuisance  was  of  a  perma- 
nent character,  a  right  of  action  accrued  at  the  time  the  in- 
jury began,  especially  is  this  true  if  the  premises  were  ren- 
dered '•  uninhabitable  and  worthless,"  as  alleged  in  the  petition. 
For  such  permanent  injury,  the  plaintiif  was  entitled  to 
recover  all  the  damages  sustained  in  one  action,  and  therefore 
the  action  was  baiTed,  and  the  court  should  have  rendered 
judgment  for  the  defendant  on  the  special  verdict  Powers 
V,  Council  Blufsy  45  Iowa,  652. 

II.  Upon  the  theory  the  plaintiff  was  entitled  to  recover 
for  depreciation    in   the  rental  value  of    the  property,  the 

^ jury  were  instructed   as  follows:  '*And   further 

instructions,    ^^q    ^\^{^  point — if   the  gas  works  when  erected 
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were  uot  of  a  permanent  character,  or  the  usual  and  ordi- 
nary manner  of  operating  such  works  would  not  cause 
a  nuisance,  and  damage  to  the  property  of  the  plaintiff, 
then  she  can  recover  for  the  depreciation  of  the  rental  value 
arising  from  the  property,  within  five  years  prior  to  the  12th 
(lay  of  November,  1878." 

We  have  had  much  difficulty  in  determining  the  meaning 
of  this  instruction.  Our  doubts  being,  whether  the  jnry 
c<iuld  have  understood  they  were  authorized  to  allow  damages 
not  only  for  the  offensive  smells,  but  also  because  of  the  erec- 
tion of  the  works  themselves.  Now,  as  it  is  not  claimed  in  the 
petition  the  works  were  a  nnsiance,  but  they  became  such 
ouly  by  reason  of  their  offensive  character,  the  jury  should 
have  been  directed  in  clear  and  explicit  terms  that  damag  s 
for  the  latter  only  could  be  recovered.  Should  there  be  a 
re-trial,  au  instruction  should  be  given  in  accord  with  these 
views. 

III.  There  was  evidence  tending  to  show  there  was  a  rail- 
way track  near  the  premises,  and  offensive  smells  were  caused 
by  passing  engines,  and  that  such  smells  were  caused  by  what 
is  called  ''SeibePs  ditch."  At  the  request  of  the  plaintiff, 
the  court  instructed  the  jnry  as  follows: 

^4f  you  find  that  other  nusiances  existed  in  the  same 
neighborhood  and  you  also  find  that  defendant's  works  added 
to  the  nuisance  so  that  they  essentially  interfered  with  plaint- 
iff's comfortable  enjoyment  of  life  or  property,  she  is  entitled 
to  recover." 

There  is  no  doubt  that  defendant  is  only  responsible  for  the 

smells  or  nusiance  created  or  caused  by  it.     Under  the  forego- 

iug  instruction,  the  jury  would  be  justified,  or  at  least  may 

have  found  the  plaintift'  was  entitled  to  recover  for  a  nuisance 

caused  by  others  than  the  defendant.    The  instruction  is  not 

as  clear  and  specific  as  it  should  be.     Whether  we  would 

reverse,  for  this  reason,  if  there  were  no  other  errors  in  the 

record,  we  need  not  determine. 

Bevsbsed.    < 
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Tbe  City  of  Centerville  t.  Miller. 


Thb  Cnr  of  Centekvillb  v.  Millbb. 

1.  Mnnioipal  Gorporatioiis :  city  ordinance:  nuisance.  A  city  ordi- 
nance which  declares  the  keeping?  of  a  houRe  where  loud  and  anuboal 
noises  are  permitted  a  nuisance;  and  provides  that  whoever  is  convicted 
thereof  shall  be  punished,  is  vidid  under  section  456  of  the  Code.  It 
does  not  define  an  offense  punishable  by  the  laws  of  the  State. 

Appeal  from  Appanoose  District  Court. 

Monday,  Ooiobeb  24. 

Thb  defendant  was  convicted  in  the  mayor^s  court  of  tlie 
city  of  Centerville  of  having  violated  an  ordinance  of  the  city. 
The  ordinance  in  question  (119)  provides  among  other  things 
that  the  keeping  or  controlling  of  any  house  or  building  witliin 
the  corporate  limits  of  the  city  where  loud  or  unusual  noises 
are  permitted,  or  where  persons  are  j)ermitted  to  congregate 
and  engage  in  the  use  of  profane  or  vulgar  language  to  the 
disturbance  of  others,  is  a  common  nuisance,  and  that  who- 
c^ver  is  convicted  thereof  shall  be  punished. 

The  information  charged  that  the  defendant,  within  the  cor- 
porate limits  of  the  city,  kept  and  controlled  a  house  wherein 
and  around  which  loud  and  unusual  noises  were  permitted, 
and  wherein  and  around  which  persons  were  permitted  to  con- 
gregate and  make  use  of  loud,  profane,  and  vulgar  language  to 
the  disturbance  of  others,  and  contrary  to  the  provisions  of  the 
ordinance. 

From  the  conviction  in  the  mayor's  court  the  defendant  ap- 
pealed to  the  District  Court,  and  demurred  to  the  information 
on  the  sole  ground  "  that  the  court  has  no  jurisdiction  of  the  of- 
fense charged."  The  demurrer  was  overruled,  and  the  defend- 
ant elected  to  stand  thereon,  and  judgment  was  rendered 
against  him  as  provided  in  the  ordinance.     Ue  appeals. 

Oeo.  D.  Porter^  for  appellant. 

Vermillion  dk  Vermilliony  for  appellee. 
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The  City  of  CeDtervUle  t.  Miller. 

Skeyebs,  J.  —It  is  provided  by  statute  that  cities  have  the 
power  to  prevent  riots,  noise,  disturbance  or  disorderly  assein* 
L  Mu?aciPAL   blages;  to  suppress  and  restrain  disorderly  houses, 

corporations:  ,  ^  .n  *.  i  'n.      -i  .   i^i 

city  ordi-  ,      houscs  01  lU-tame,  biliiara- tables,  nine  or  ten-pm 

nauce :  nui-  -  * 

■jwice:  alleys  or  tables,  and  ball-alleys,  and  to  authorize 

the  destruction  of  all  instruments  and  devices  used  for  the 
purpose  of  gaming."    Code,  section  456. 

The  appellant  insists  the  ordinance  is  void  because  the  of- 
fense dei^cribed  therein  and  charged  in  the  information  is  pun- 
ishable under  the  laws  of  the  State,  and  therefore  the  city  can* 
not  provide  for  the  punishment  of  the  same  offense,  ^o  stat- 
ute IS  cited  defining  and  punishing  the  offense  charged  in  the 
information,  and  we  have  not  been  able  to  lind  any  such. 

The  information  does  not  charge  an  unlawful  assemblage, 
>r  a  nuisance  as  defined  by  statute  (Code,  sections  4066,  4067, 
*069,  4083.)  Nor  does  the  information  necessarily  define  such 
offenses.  We  ai-e,  therefore,  unable  to  say  the  ordinance  is 
?oid  because  the  offenses  referred  to  therein  are  punishable 
ttuder  the  laws  of  the  State. 

The  appellant  cites,  and  largely  relies  on  The  City  of  CharU 
k>7h  V,  B'lrber,  54  Iowa,  360.  In  that  case  it  was  thought 
the  power  to  ^^  suppress  and  restrain "  did  not  authorize  the 
city  to  punish  the  keeper  of  a  house  of  ill-fame.  This  infor- 
mation is  not  based  on  that  clause  of  the  statute,  but  upon 
the  provision  which  authorizes  cities  to  "prevent"  riots, 
noises,  disturbances,  and  disorderly  assemblages.  The  cited 
case  is  largely  based  on  CUi/  of  Jit.  Pleasant  v.  Breeze^  11 
Iowa,  399,  and  we  are  not  disposed  to  extend  the  rule  therein 
announced.  We  know  of  no  more  effective  way  of  prevent- 
ing the  commission  of  an  offense  than  a  provision  providing 
for  its  punishment.    Such  power  is  clearly  conferred  and  has 

been  properly  asserted. 

Affibmed* 
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Thomas  t.  Deoney. 


Thomas  y.  Dbsnby. 

1.  Agent:  kbgotiator  of  loans:  notice  to.    Where  partiee  fdgn  an  ap- 

plication for  a  loan,  agreein^r  to  pay  all  expenses,  the  person  employed  to 
negotiate  the  loan  is  the  agent  of  the  borrower,  and  notice  to  him  of 
defects  in  the  title  is  not  notice  to  the  lender. 

2.  Gonstruotive  Notice :  misnomer.    Where  two  names,  differing  in 

sound,  are  commonly  iibed  as  the  same  or  are  deriTed  from  the  same 
source,  as  understood  in  the  English  language,  the  use  of  one  for  the 
other  is  no  misnomer.  Held^  that  "Helen**  and  *'£llen'*  are  distinct 
names,  and  that  a  judgment  entered  and  indexed  against  Ellen  Desney  is 
not  constructive  notice  of  a  lien  against  the  lands  of  Helen  Desney. 

3. :  INDEX.    Where  a  party  is  not  charged  with  constructive  notice 

by  the  index  book  of  judgments,  he  is  not  bound  by  what  appeoEs  of 
record. 

Appeal  from  Onthrie  Circuit  Court. 

Monday,  Ootobeb  24, 

AcrrioN  to  foreclose  a  mortgage  executed  by  Helen  and  Dan- 
iel  Desney.  Messrs.  Jackson  and  0.  Aultmau  &  Co.  were  made 
defendant8,it  being  stated  they  claimed  title  to  or  a  lien  on  the 
mortgaged  premises,  bat  that  the  same  was  junior  to  the  mort- 
gage. A  decree  by  default  was  entered  against  all  the  defend- 
ants except  Aiiltman  &  Co.  Between  the  latter  and  the  plain- 
tiff it  was  stipulated  the  cause  should  be  "referred  to  Hon.  J^ 
R.  Barcroft,  to  take  the  evidence  in  writing,  to  find  the  facts 
and  law,  and  to  report  to  the  court."  This  was  done;  the  ref- 
eree made  his  report,  to  which  Aultman  &  Co.  filed  excep- 
tions, which  were  overruled ;  the  report  confirmed  and  a  de- 
cree entered  for  the  plaintiff.    Aultman  &  Co.  appeal. 

PkillipSy  Ooode  <&  Phillips^  for  appellant 

D.  O.  Edmundson^  for  appellee. 

Sbbybbs,  J. — As  the  only  parties  to  this  appeal  are  the  plain- 
tiff and  Aultman  &  Co.,  the  latter  will  be  designated  defend- 
ant   The  only  contention  between  the  parties  is  as  to  who  has 
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the  prior  lien  on  the  real  esiate  mortgaged.  The  mortgage 
was  executed  and  recorded  in  November,  1877,  and  thereunder 
the  plaintiff  claims.  The  defendant  claims  under  a  judgment 
bj  confession  which  was  entered  of  record  May  21, 1877.  The 
judgment  being  prior  in  point  of  time  the  plaintiff  claims  it 
should  be  held  to  be  junior  to  the  mortgage  on  two  grounds: 
First,  the  judgment  was  rendered  against  ^'EUen  Desney"  and 
the  plaintiff  had  "no  knowledge,  actual  or  constructive,  of  said 
judgment  at  the  time  of  the  execution  of  the  mortgage." 
Second,  the  confession  of  judgment  was  delivered  to  oneMiX)re 
as  an  escrow  and  the  same  was  not  to  be  filed  or  entered  of 
record  without  the  consent  of  the  Desnejs  and  when  thej  had 
obtained  a  loan  secured  by  mortgage  on  said  land. 

The  referee  found  for  the  plaintiff  on  the  last  ground  and 
declined  to  pass  upon  the  first  because  unnecessary. 
The  plaintiff  insists  the  finding  of  the  referee  is  right,  but  claims 
whether  this  is  so  or  not  is  immaterial,  because  the  decree 
must  be  afiirmed  on  the  first  ground.  If  the  premises  are  cor- 
rect it  is  in  substance  conceded  to  be  so  by  the  counsel  for  the 
appellant,  but  the  latter  insists: 

L    That  the  mortgagee  had  express  noticeof  the  judgment. 
The  real  estate  belonged  to  Helen  Desney  and  it  so  appeared 
1.  AOBNT  •  ne-  ^^  record.     She  and  her  husbaud,  Daniel  Desney, 
^S^uottce  confessed  the  judgment,  and  they  employed  one 
^  Moore  to  negotiate  a  loan  to  be  secured  by  mort- 

gage on  the  real  estate.  Moore  made  application  therefor  to 
the  New  England  Loan  and  Trust  Company,  who  either  made 
the  loan  for  the  plaintiff  with  the  funds  in  its  possession  be- 
longing to  him,  or  the  application  was  submitted  to  liim  by  the 
company  and  the  loan  made  by  the  plaintiff.  It  is  not  deemed 
material  which  way  it  was  done,  as  it  will  be  conceded  tho 
company  was  the  agent  of  the  plaintiff  who  is  a  non-residenl; 
of  the  State. 

We  do  not  understand  it  to  be  claimed  that  either  the  plain 
tiff  or  the  company  had  express  notice  of  the  judgment*.    If 
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mistaken  in  this,  we  are  snre  there  is  no  evidence  so  tending. 
Moore  did  have  such  notice  and  it  is  insisted  lie  was  the  agent 
of  both  the  plaintiff  and  said  company.  Moore  was  employed  by 
the  Desneys  and  paid  by  them.  He  testifies:  "Don't  know  but 
he  was  acting  as  agent  for  the  company  or  for  all  parties."  This 
is  in  the  nature  of  a  legal  opinion  and  the  plaintiff  is  not  bound 
thereby.  The  fact  is  an  application  for  the  loan  was  signed  by 
the  Desneys,  which  was  forwarded  by  Moore  to  the  company. 
It  described  the  land  and  the  Desneys  th^ein  agreed  to  furn- 
ish an  abstract  of  title  and  a  sworn  appraisement  of  the  land 
and  pay  all  expenses.  The  loan  was  made  on  said  application. 
Moore  was  agent  of  the  Desneys,  and  bound  to  do  the  best  he 
could  for  them.  Legally  he  could  not  well  be  the  agent  of 
both  parties,  and  we  do  not  think  he  was.  He  owed  no  duty 
to  the  plaintiff  or  said  company  and  was  in  no  way  responsible 
to  either.  What  he  did  or  said  could  not  be  binding  on  the 
plaintiff,  and  therefore  the  latter  and  said  company  would  not 
t>e  bound  by  the  knowledge  of  Moore.  Wyllis  v.  Ault^  46 
[owa,  46;  Smith  v.  Wolf  et  a/.,  55  Iowa  555;  Dickey  v.  Brown 
9t  aLy  56  Iowa,  426. 

II.  The  next  question  is  did  the  plaintiff  have  constructive 
notice  of  the  judgment.  The  confession  upon  which  it  was 
2.CON8TBUCT-  reudcrcd  is  entitled,  "<7.  Aultman  cfe  Co.  v.  Dan- 
misnomer.  *  iel  Desney  and  Helen  Desney^^^  smd  was  sworn  to 
by  thera.  The  judgment  was  rendered  against  "Daniel  Des- 
tjej  and  Ellen  Desney,"  and  was  so  indexed  in  the  judgment 
docket.  The  defendant  insists  that  "Helen"  and  "Ellen''  are 
the  Barae.  The  rule  is  said  to  be:  "If  two  names  are  taken 
promiscuously  to  be  the  same  name  in  comrnon  use^  though 
tliej  differ  in  sound,  there  is  no  variance.  When  two  names 
are  dtrived  from  the  same  source^  or  when  one  is  an  abbrevia- 
tion or  corruption  of  the  other,  but  both  are  taken  by  common 
ii£6  to  be  the  same,  though  differing  in  sound,  the  use  of  one 
tor  the  other  is  not  a  misnomer."  Trimble  v.  The  State^  4 
Blacldbrd,  437;  5  Bacon's  Abr.,  "Misnomer";   7  American 
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Common  Law,  51,  are  cited  in  support  of  the  foregoing  prop- 
osition.    Its  correctness  will  be  conceded. 

The  first  proposition  is  if  the  names  are  commonly  used  as 
the  same,  though  they  differ  in  soand,  if  either  is  nsed  it  is 
not  a  misnomer,  as  Elizabeth,  Bettie  and  Bessie,  or  Sarah, 
Sara  and  Sally.  This  may  be  admitted  bat  Helen  and  Ellen 
have  not  been  commonly  used  as  the  pame.  There  is  no  evi- 
dence so  tending,  and  Mrs.  Desney  was  not  known  by  the 
name  of  Ellen,  nor  did  she  at  any  time  so  write  her  name.  We 
think  the  names  have  been  known  and  generally  recognized  as 
different  and  distinct. 

The  last  proposition  is  where  one  is  an  abbreviation  or  cor- 
ruption of  the  other,  but  both  are  taken  by  common  use  to  be 
the  same,  though  differing  in  sound,  the  use  of  cither  is  not  a 
misnomer.  But  **Helen"  is  not  in  our  opinion  an  abbreviation 
or  corruption  of  "Ellen ;"  nor  is  the  latter  an  abbreviation  of 
the  former,  nor  are  they  commonly  or  indiscriminately  used  a» 
the  same,  to  our  knowledge,  and  certainly  the  evidence  does  not 
60  show.  The  second  proposition  is  if  the  names  are  derived, 
from  the  same  source  the  use  of  one  for  the  other  is  not  a  mis- 
nomer, and  it  is  insisted  that  this  is  so  as  to  the  names  in  ques- 
tion. Tlie  argument  being  that  "Helen*^  and  "Ellen^'  are  "both 
derived  from  the  Greek  and  the  difference  in  spelling  in  Eng- 
lish doubtless  results  from  the  difference  between  the  two 
Greek  Jetters  ejmlon  and  eta.  Ellena,  if  the  Greek  letter 
eta  was  used  in  commencing  the  word  would  be  pronounced 
Hellena,  the  letter  -eta  embracing  the  asperate  BL  when  pro- 
nounced. Thus  the  Greeks  are  denominated  among  the  class- 
ics Ellenes  or  Hellenes  indifferently,  both  meaning  the  same 
tiling."  Donnegan'd  Greek  Lexicon,  473,  and  Websters  Un- 
abridffed  Dictionary,  title,  names  of  women,  such  as  Eleanor  and 
Elenor  are  cited.  It  seems  to  us  the  logical  result  of  the  argu- 
ment is  that  in  order  to  be  an  accurate,  reliable  and  safe  abstrac- 
tor a  person  must  be  versed  in  the  Greek  language  and  not  only 
BO  bat  in  all  other  languages  from  which  names  now  used  in 
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this  country  may  have  been  derived.  There  is  no  statute  re- 
quiring a  person  to  employ  an  abstractor,  therefore  every  per- 
son must  be  so  versed  before  he  can  safely  purchase  real  es- 
tate. We  cannot  think  this  is  the  meaning  of  the  rule,  but  at 
most  it  should  be  held  to  mean  if  both  names  are  derived  from 
the  same  source  as  defined  and  understood  in  the  English  lan- 
guage, then  the  use  of  one  for  the  other  should  not  be  regarded 
as  a  misnomer.  We,  therefore,  hold  the  plaintiff  was  not  charge- 
able with  constructive  notice  of  said  judgment  because  it  was 
indexed  as  being  against  Ellen  Desney  instead  of  Helen  Des- 
ney. 

But  counsel  say  if  the  index  did  not  impart  notice,  the 
record,  if  examined,  would  have  done  so,  and  therefore  the 

^ .  jjj^    plaintiff  had  constructive  notice  of  the  judgment, 

^®*'  and  Hxi^ton  v.  Seeley^  27  Iowa,  183,  is  cited  in 

support  of  this  proposition.  In  that  case  the  true  name  was 
Almira  S.  Stringham  and  the  deed  of  trust  was  so  indexed, 
and  it  was  held  the  party  was  charged  with  notice  of  what  the 
index  contained,  and  this  being  so  he  was  bound  to  look  fur- 
.  ther  and  was  therefore  bound  by  what  appeared  of  record.  To 
the  same  effect  is  The  State  v,  ShaWj  28  Iowa,  67.  The  rule 
may  be  that  when  a  person  is  charged  with  constructive  notice 
of  tbe  index  he  is  also  chargeable  wkh  notice  of  what  appea'rs 
of  record.  But  we  have  no  such  case  before  us  and  we  deem 
it  clear  if  a  party  is  not  charged  with  constructive  notice  by 
what  appears  in  the  index  book  he  is  not  bound  to  look  fur- 
ther, and  therefore  is  not  bound  by  what  appears  of  record. 

It  is  said  the  plaintiff  did  not  examine  the  index  book  and 
therefore  was  not  in  fact  mislead.  This  is  immaterial.  He  was 
bound  by  whatever  appeared  in  said  book  whetlier  he  exam- 
ined it  or  not.  lie  was  not  bound  to  examine  it  and  in  such 
case  is  only  chargeable  with  notice  of  what  it  contains. 

The  court  held  the  judgment  to  be  valid  and  a  lien  on  the 
premises  junior  to  the  mortgage.  As  between  the  parties  to 
this  appeal  this  was  correct  and  the  judgment  will  be 

Affismed. 
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Douglass  y.  Ebssleb  bt  al. 

M  ^! 
1.  Qnardian:  ADDITIONAL  BOin>:  UABiLiTT  OF  suBETT.  Where  a  guar-  is*  ^*"i 
dian  filed  a  new  bond  with  soreties,  bat  was  not  discharged  or  re-ap- 
pointed, nor  were  the  soreties  on  the  old  bond  discharged ,  and  the  evidence 
fafled  to  show  whether  he  then  had  the  money  previoasly  receiTed,  or 
had  misappropriated  it;  held,  that  snch  bond  was  an  additional  or  cumu- 
latiye  security  for  the  entire  guardianship:  and  that  the  obligors  thereon 
were  li^le  for  the  entire  dedication. . 

Appeal  from  Dvhuqvs  Circuit  Court. 

Monday,  October  24. 

In  1866  R.  G.  Bishop  was  appointed  guardian  of  the  plain- 
tiff, who  was  then  a  minor,  and  he  gave  bond  as  provided  by 
law.  In  January,  1873,  a  citation  was  issued,  requiring  Bishop 
to  show  canse  why  he  should  not  file  a  new  bond,  because  the 
Burety  on  the  old  bond  was  not  a  resident  of  the  State,  and  whs 
not  worth  the  amount  of  the  bond.  On  the  29th  day  of  said 
month  Bishop,  in  pursuance  of  an  order  of  the  court,  gave  such 
bond— the  one  sued  on.  In  January,  1876,  a  petition  was 
filed  asking  the  removal  of  Bishop,  and  on  the  16th  day  of 
Baid  month  the  court  made  an  order,  "  tliat  R  G.  Bishop,  the 
pTOent  guardian  be  and  is  hereby  discharged  as  such."  Hu- 
^  O'Donnell  was  thereupon  appointed  guardian  of  said 
^inor.  Shortly  afterward  Bishop  filed  a  motion  to  set  aside 
the  appointment  of  O'Donnell,  and  on  the  21st  day  of  AprQ 
the  court  sustained  the  motion,  the  order  being,  "  the  appoint- 
"^ent  of  Hubert  O'Donnell  is  set  aside."  Nothing  ever  came 
^'^to  the  hands  of  O'Donnell.  The  record  fails  to  show  Bishop 
^^  reappointed,  but  he  seems  to  have  regarded  himself  as 
gnardian,  and  he  was  recognized  as  such.  Bishop  is  dead,  but 
"le  time  of  his  death  is  not  shown.  During  his  lifetime  there 
^^einto  his  hands  $643.42  more  than  he  accounted  for,  a 
l^t  of  which  was  received  before  the  bond  sued  on  was  exe- 
^"ted.    J  udgment  was  rendered  for  $643.42  and  interest    The 

defeudaut  uppeuls. 
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Douglass  t.  Eesder. 
J).  J.  Lennehan^  for  appellants. 
W.  J.  CantUlofiy  for  appellee. 

Seeyebs,  J. — An  opinion  in  this  canse  was  filed  at  a  former 
term.  Both  parties  asked,  and  there  was  granted,  a  rehearing. 
*kdditio?£^  •  We  have  re-examined  the  whole  case,  being  aided 
ity°of'  iure*^.  therein  by  additional  arguments  of  counsel,  and 
have  reached  the  following  conclusions. 

I.  As  to  the  money  which  came  into  the  hands  of  Bishop 
before  the  bond  sued  on  was  executed,  the  order  of  the  court 
was  as  follows:  "It  appearing  to  the  court  that  the  present 
bond  is  insufficient,  and  additional  bond  necessary,  it  is  there 
fore  ordered  by  the  court  that  said  R.  G.  Bishop  file  bond  witl 
sureties,  to  be  approved  by  the  clerk  of  this  court,  in  the  penrf 
sum  of  $1,000,  to  be  filed  by  the  5th  day  of  April,  1873;"  II 
pursuance  of  this  order  the  bond  sued  on  was  filed.  The  sure- 
ties  on  the  old  bond  were  not,  nor  was  Bishop,  discharged  or 
reappointed.  He  continued  to  act  under  the  original  appoint- 
ment. The  intent  of  the  court  undoubtedly  was  that  an  addi- 
tional  bond  or  security  should  be  given.  There  is  nothing  on 
the  face  of  the  bond  showing  it  sliould  not  be  so  regarded. 
The  only  condition  being  that  Bishop  should  faithfully  "dis- 
charge all  the  duties  imposed  upon  him  by  law."  The  evi- 
dence fails  to  show  whether  Bishop  held  the  money  previously 
received  or  whether  he  had  misappropriated  it.  Under  such 
circumstances,  we  understand  the  rule  to  be  that  the  sure- 
ties on  the  additional  bond  are  liable  for  the  default  of  the 
guardian  previous  to  the  filing  of  such  bond.  Loring  v.  Baker 
3  Gushing,  465;  Bell  v.  Jasper^  2  Ird.  Eq.,  597;  Jones  v. 
Blantouy  6  lb.,  115;  Hutchcroft  v,  Shrout,  1  Mon.,  206; 
Ammons  v.  The  People^  11  111.,  6;  Brandt  on  Suretyship  and 
Guaranty,  §  463,  and  authorities  cited.  There  is  no  statute  in 
this  State  preventing  the  application  of  this  rule,  and  there 
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cannot  be  any  "  legal  objection  to  the  filing  of  several  similar 
bonds  by  a  guardian,  with  a  single  surety  on  each,  in- 
stead of  one  joint  bond  with  joint  sureties."  It  was  the 
doty  of  Bishop  to  faithfully  account  for  all  the  money  he  had 
received  and  the  defendants  became  his  sureties  that  he  would 
do  so.  Because  he  has  failed  they  are  liable.  If  Bishop  had  been 
reappointed  and  entered  upon  a  new  term  it  may  be  it  could 
be  properly  said  the  sureties  should  be  held  only  for  the  de- 
falcations occurring  during  such  time.  The  new  bond  "was 
not  intended  to  operate  as  collateral  security  or  prospectively 
only."  The  least  that  can  be  said  of  it  is  that  the  obligors  in- 
tended that  it  should  operate  as  an  additional  and  cumulative 
security*  to  the  ward  for  the  entire  guardianship  of  Bishop. 
Bell  V.  Jasper^  before  cited. 

II.  The  next  question  is  did  any  of  the  money  come  into 
the  hands  of  Bishop  after  he  was  discharged  and  O'Donnell 
appointed?  The  only  evidence  bearing  upon  this  question  is 
the  reports  of  Bishop  made  to  the  court.  A  careful  examina- 
tion of  the  abstracts  satisfies  us  that  the  last  money  received 
by  Bishop  was  in  December,  1874,  and  he  was  not  discharged 
and  O'Donnell  appointed  until  January  16,  1875.  It  follows 
tlie  defendants  are  liable  for  the  whole  defalcation. 

Affikhed. 
YoL.  LVII— 5 
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POTTBE  ET  AI*.  V.  WoELET  ET  AL. 

1.  Dower:  will.  A  widows'  right  of  dower  will  not  be  barred  by  ac- 
cepting tbe  proyisions  of  the  will,  when  not  inconsistent  with  her  claim 
for  dower.    Following  Metteer  v.  Wiley,  34  Iowa,  214. 

»5  7.12        2. :  uwassiqnkd:  HEIRS.    When  tbe  widow  fails  to  have  her  dower 

"5?    66  interest  set  apart  daring  her  lifetime,  her  heirs  may  recover  the  same 

.?!_!I?,  after  her  death. 

m  m\        8.  : .  On  rehearing,  lield,  that  under  Sec.  2435»  Eev.,  the  widow 

57    6gi  was  not  required  to  object  to  or  relinquish  her  rights  under  the  will  be- 

-Ti — ggj  fore  she  could  claim  dower,  where  her  dower  was  in  fee  simple  and 

di29  603  vested  immediately. 

57        66 

Appeal  from  Cedar  District  Court.         • 

142      80i 

^  Monday,  October  24. 

Action  for  the  partition  of  real  estate.*  Trial  to  the  conrt, 
jodgment  for  the  defendants  and  the  plaintiffs  appeal. 

F,  C  James  2k\id.  Wolf  dk  Landty  for  appellants. 

Pratt  db  Carr^  for  appellees. 

Sertebs,  J. — The  material  facts  are  the  real  estate  in  con- 
troversy was  owned  by  John  Worley  in  his  lifetime.  He 
died  December  14,  1864,  on  which  day  he  execnted  a  will  de- 
vising all  his  property  to  Sarah  Worley  his  wife  for  and  dur- 
ing her  life.  Said  will  further  provided  that  npon  the  death  of 
Mrs.  Worley,  the  property  of  the  testator  should  be  equally  di- 
vided between  his  brothers  and  sisters,  who  are  defendants  in 
this  action.  Sarah  Worley,  at  the  decease  of  her  husband, 
took  possession  under  the  will  of  all  the  property,  both  real 
and  personal,  and  used  and  controlled  the  same  as  her  own  un- 
til her  death  in  1877. 

The  plaintiffs  are  her  heirs  at  law,  and  as  such  claim  that 
Mrs.  Worley  upon  the  death  of  her  husband,  became  the  own- 
er of  one-third  of  the  real  estate  in  fee  simple  of  which  her 
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hasband  died  seized  as  her  dower,  and  that  they  are  entitled 
to  recover  the  same,  although  Mrs.  Worley  did  not  object  to 
the  will  and  relinquish  all  the  rights  conferred  thereunder,  and 
did  not  have  the  said  one-third  interest  assigned,  or  set  apart 
during  her  lifetime.  The  legal  propositions  presented  under  the 
foregoing  facts  are: 

I.  "Whether  Mrs.  Worley  by  accepting  the  provisions  of 
the  will  thereby  barred  her  rights  to  the  one- third  of  the  real 
1.  DowEB :  ®s^^^  ^^  ^^^  simple  as  her  dower.  This  question 
^"**  under  a  precisely  similar  will  has  been  determined 

in  the  negative  in  Metteer  v.  Wiley^  34,  Iowa  214,  the 
ground  of  the  ruling  being  that  there  was  no  inconsistency  be- 
tween the  taking  under  the  will  and  the  claim  to  dower.  The  case 
just  cited,  and  that  at  bar,  are  distinguishable  from  Kyne  v. 
Kyne^  48  Iowa  24.  In  this  last  case,  the  acceptance  of  the 
provisions  of  the  will  was  inconsistent  with  any  claim  of 
dower  by  the  widow.  Hence  it  was  held  her  failure  to  object 
to  the  will,  and  assert  her  right  to  dower,  prevented  her  de- 
visees after  her  death  from  asserting  a  claim  thereto. 

II.  Does  the  failure  of  Mrs.  Worley  to  have  her  dower  in- 
terest assigned  and  set  apart  during  her  lifetime,  pi-event  her 
2 nmas-  l^^i^s  from  recovering  the  same,  after  her  death. 

srtwied:  heirs.  If  there  had  been  no  will,  there  could  not,  under 
tke  statute,  Code,  §  2440,  bo  any  doubt  that  upon  the  death  of 
ter  Imsband,  Mrs.  Worley  would  have  been  vested  with  the 
'cgal  title  to  one-third  of  the  rciil  estate,  of  which  he  died 
seized.  This  being  so  the  estate  would  have  descended  to 
^^er  heirs,  whether  her  interest  had  been  set  apart  or  not.  The 
<^tato  vests  immediately  upon  the  death  of  the  husband,  or  it 
^008  not  do  so  at  all.  Being  a  fee  simple  estate,  it  must  of 
necessity  descend  to  the  heirs  of  the  widow,  unless  she  in  some 
manner  disposes  of  it  in  her  lifetime.  Such  an  estate  cannot 
be  obliterated,  or  destroyed  by  the  mere  passive  action  of  the 
owner  unless  there  is  sonic  statute  which  so  declares.  The 
only  statute  bearing  on  this  question  is  Rev.,  §  2435,  which 
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Was  in  force  when  the  will  was  executed,  and  at  the  time  Mrs. 
Worley  took  possession  thereunder.  This  statute  was  in  force 
at  the  time  the  will  WJV9  executed  in  Metteer  v.  Wiley^  before 
cited,  and  at  the  time  the  rights  in  that  Ciise  accrued. 

The  only  point  decided  in  Ravscli  v.  Moore^  48  Iowa,  611,  is 
that  an  unassigned  dower  interest  was  not  liable  to  be  seized  on 

execution  or  attachment  in  a  suit  at  law. 

Reversed, 
ok  behearing. 

Seevees,  J. — On  the  application  of  appellees,  a  rehearing 
was  granted  as  to  the  first  point  in  the  foregoing  opinion.  As 
John  Worley  died  when  Rev.,  §  2435,  was  in  force,  counsel  for 
the  appellees  insist  that  Mrs.  Worley  could  not  ac^iept  under 
the  provisions  of  the  will,  and  also  have  dower.  That  in  order 
to  obtain  the  latter,  she  must  have  objected  to  and  relinqnibhed 
rights  conferred  on  her  b}'^  the  will.  The  said  section  is  as  fol- 
lows: "The  widow's  dower  cannot  be  affected-  by  any  will  of 
her  husband,  if  she  objects  thereto  and  relinquishes  all  rights 
conferred  upon  her  by  the  will."  This  section  is  the  same  as  § 
1407,  of  the  Code  of  1851,  from  which  it  was  taken.  The  con- 
struction of  these  sections  is  not  an  open  question.  It  having 
been  several  times  held,  that  if  the  claim  of  dower  was  not  in- 
consistent with  the  provisions  of  the  will,  the  widow  was  not 
required  to  object  to  or  relinquish  her  rights  under  the  will 
before  she  could  have  dower.  Corriell  v.  Uam^  2  Iowa,  552; 
Sulli/  V.  Ntheryall  et  al,^  30  Id.,  339;  Iteiteer  v.  Wiley ^  be- 
fore cite;  Watroiia  v.  Wuin^  37  Iowa,  72;  McGuirc  v.  Brown^ 
41  Id.,  650.  As  the  dower  in  the  case  at  bar  was  one-third 
in  fee  simple,  it  vested  in  the  widow  immediately  upon  the 
death  of  her  husband  without  action  on  her  part 

On  the  other  hand  it  has  been  held  if  the  claim  of  dower  is 
inconsistent  with  the  provisions  of  the  will,  the  widow  cannot 
have  both.  Cain  v.  Caia^  23  Iowa,  31;  Shields  v.  Keyes^  24 
Id.,  298;  Kyne  v.  Kyne^  48  Id.,  21.  Those  cases  proceed  on 
the  theory  that  in  such  case,  before  the  widow  can  have  dower, 
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fibe  mu8t  relinquish  her  rights  under  the  will.  In  such  case 
the  dower  does  not  vest  imraediately  on  the  death  of  the  hus- 
band, but  when  the  election  to  take  dower  is  made.  The  case 
at  bar  clearly  conies  within  the  rule  of  the  cases  first  cited,  and 
therefore  the  former  opinion  is  adhered  to. 


Adams,  Ch.  J.,  dissenting. 


Anderson  v.  Park. 

1.  Justice  of  the  Peace :  appeal.    Under  section  4697,  Code,  when 

the  justice  informs  the  defendant  of  his  right  to  appeal,  and  the  de- 
fendant gives  the  requisite  notice,  the  appeal  is  taken. 

2.  :  ILLEGAL  commitment:  petition:  suppicienct  of.    Where 

the  petition  in  an  action  upon  a  justice's  bond  for  illegal  commitment 
after  the  conviction,  fails  to  show  that  the  necessary  steps  to  stay  the 
judgment  were  taken,  or  that  the  justice  did  anything  more  than  the 
law  required  or  empowered  him  to  do,  it  is  not  sufficient. 

Appeal  from  Greene  District  Court. 

Monday,  October  24. 

The  defendant  Park,  was  at  the  time  of  the  acts  complained 
of  justice  of  the  peace  for  Junction  township,  Greene  county. 
His  codefendants  were  sureties  upon  his  official  bond.  In  Au- 
gnst,  1880,  the  plaintiff  was  convicted  of  an  assault  and  battery 
before  the  defendant  Park,  as  justice  of  the  peace,  and  was  sen- 
tenced to  ten  days  imprisonment  in  the  county  jail,  and  was 
coramitted  to  jail.  The  plaintiff  brings  this  action  for  damages 
alleged  to  have  been  sustained  by  hina  by  reason  of  the  com- 
"litment.  The  essential  allegations  of  the  petition  are  in  theee 
Words:  "  The  said  defendant  Park,  having  as  such  justice  no- 
tified the  defendant,  the  present  plaintiff,  J.  G.  Anderson,  of 
msprivilago  of  an  appeal,  and  said  Anderson  having  immedi- 
ately then  and  there  given  oral  notice  of  an  appeal,  and  imme- 
diately then  and  there  offered  security  and  bond  for  appeal  from 
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the  judgment  of  said  Park  as  aforesaid,  the  said  justice  Park 
did  then  and  tliere  refuse  the  appeal  of  this  defendant,  alleging 
and  holding  as  such  justice  tliat  defendant  had  no  right  to  ap- 
peal. And  then  and  there  by  virtue  of  his  office  as  such  justice 
of  the  peace  willfully,  maliciously,  corruptly  and  oppressively 
committed  this  plaintiff  to  the  common  jail  of  Greene  county, 
without  any  probable  cause,  wliere  plaintiff  remained  for  the 
space  of  three  days.  To  the  petition  the  defendant  demurred 
and  the  demurrer  was  sustained.  The  plaintiff  standing  upon 
his  petition,  judgment  was  rendered  for  the  defendant.  The 
plaintiff  appeals. 

Holmes  <&  Eeynoldsy  for  appellant. 

Z.  K.  AldeVj  for  appellees. 

Adams,  Ch.  J.  Section  4697  of  the  Code  provides  that  "the 
justice  rendering  judgment  against  the  defendant  must  inform 
1.  JUSTICE  OP  him  of  his  right  to  appeal  therefrom,  and  make  an 
appeal.  entry  on  the  docket  ot  the  giving  ot  such  intorma- 

tion,  and  the  defendant  may  thereupon  take  an  appeal  by  giv- 
ing notice  orally  to  the  justice  that  he  appeals." 

The  defendant  having  informed  the  plaintiff  of  his  right  to 
appeal,  and  the  plaintiff  having  given  the  requisite  notice,  the 
appeal  was  taken.  There  was  nothing  which  the  justice  could 
do  or  say  about  it  which  could  deprive  him  of  his  appeal. 

But  the  taking  of  the  appeal  does  not  of  itself  operate  to 
stay  judgment.    And  in  the  case  at  bar  it  was  the  execution  of 

2. :  nie-  the  judgment  which  constitutes  the  real  ground  of 

fnent:    peti-  the  plaintiff 's  complaint.     If  the  defendant  became 

tlon :  sum-  ^  ^  .    .  1 

ciency  of.  liable  it  is  because  while  acting  in  a  ministerial 
capacity  he  did,  or  refused  to  do,  something  which  resulted  in 
the  execution  of  the  judgment. 

The  judgment  was  of  course  to  be  executed  unless  stayed. 
Now  it  appears  to  us  that  the  petition  does  not  sliow  that  the 
plaintiff  ever  took  the  steps  necessary  to  stay  the  judgment. 
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To  stay  the  judgment  it  was  necessary  for  the  plaintiff  to  put 
in  bail  in  the  amount  tixed  for  that  puq>ose,  and  in  a  form 
according  substantially  with  a  form  prescribed.  Code,  section 
4698.  The  most  that  the  petition  sliows  is  that  the  plaintiff 
"offered  security  and  l)ond  for  appeal."  It  is  possible  that  the 
plaintiff  intended  by  the  language  used  to  aver  that  he  ten- 
dered a  bond,  but  it  does  not  necessarily  mean  more  than  that 
he  offered  to  give  security  by  a  bond.  But  if  it  were  conceded 
that  the  petition  eliows  that  a  bond  was  tendered,  it  does 
not  show  that  it  was  not  disapproved.  Such  might  have  been 
the  fact  and  the  allegations  of  the  petition  be  true.  It  was 
certainly  the  duty  of  the  defendant  to  pass  upon  the  bond,  and 
it  does  not  follow  from  the  fact  that  he  thought  that  the  plain- 
tiff was  not  entitled  to  appeal  and  so  declared  that  he  did  not 
pass  upon  the  bond.  He  thought  at  one  time  that  the  plain- 
tiff was  entitled  to  appeal  and  so  informed  him.  If  he  refused 
to  pass  upon  the  bond  the  petition  should,  we  think,  have  so  ex- 
pressly declared.  Whether  in  case  he  had  so  refused  he  would 
have  been  liable  to  the  plaintiff  in  damages,  and  if  so  whether 
he  would  have  been  liable  in  more  than  nominal  damages  in 
the  absence  of  any  showing  that  the  plaintiff  made  unsuccess- 
ful application  to  the  other  officers  to  whom  he  might  as  well 
have  applied  for  the  approval  of  his  bond  as  to  the  defendant, 
we  need  not  determine. 

The  plaintiff  in  his  argument  lays  great  stress  upon  the  fact 
that  the  petition  shows  that  the  defendant  acted  maliciously  in 
committing  him.  But  if  the  plaintiff  had  not  taken  proper 
steps  to  stay  the  judgment,  tliat  is,  if  he  had  tendered  no  bond, 
or  none  except  what  the  defendant  disapproved  as  insufficient, 
it  was  right  tbat  he  should  be  committed.  And  if  the  defend- 
ant acted  legally  in  committing  the  plaintiff,  a  court  will  not 
inquire  whether  he  committed  him  under  the  supposition  that 
he  was  acting  illegally.  Where  a  judicial  or  other  officer  does 
uo  more  than  what  the  law  requires  him  to  do,  it  is  immate- 
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rial  6o  far  as  his  le^l  liability  is  coucerned  in  what  sUxte  of 
mind  he  does  it. 

It  appears  to  us  that  the  petition  does  not  show  that  the  de- 
fendant did  anything  more  than  as  justice  of  the  peace  he  wns 
empowered  to  do,  except  in  refusing  to  allow  an  appeal  after 
the  appeal  had  been  taken.  By  this  refusal  the  plaintiff  was 
not  aiiected.  He  had  his  appeal.  If  the  plaintiff  took  the 
proper  steps  to  stay  jugdment  and  failed  solely  through  the  de- 
fendant's fault  such  fact  is  not  shown.  If  judgment  was  stayed 
and  plaintiff  was  committed  in  defiance  of  the  stay  such  fact  is 
not  shown.  The  averment  that  the  commitment  was  without 
probable  cause  must  be  taken  to  be  a  mere  conclusion  from  the 
fact  that  the  plaintiff  gave  notice  of  appeal  and  offered  bond 
and  security. 

We  think  that  the  plaintiff's  petition  is  insufficient  and  that 
the  court  did  not  err  in  so  holding. 

Affirmed. 


Henby  kt  al.  v.  Taylob  et  al. 

1.  Mandamus:  board  of  supekyisors.    Under  section  382,  Code,  the 

board  of  supervisors  have  no  discretion,  and  must  divide  a  township  where 
all  the  prerequisites  of  the  law  have  been  complied  with,  and  the  peti- 
tition  therefor  is  presented  at  the  time  authorized  by  statute. 

2.  Jurisdiction.    Under  the  facts  in  this  case,  held,  the  court  had  juris- 

diction of  the  subject-matter,  and  power  to  grant  mandamus. 

Appeal  from  Warren  Circuit  Court, 
Monday,  October  24. 

The  defendants  constitute  the  board  of  supervisors  of  War- 
ren county,  and  the  relief  asked  is  tliat  a  mand'amus  issue 
coiinuanding  them  to  perform  what  is  claimed  to  be  an  official 
duty. 

A  demurrer  to  the  petition  was  overruled,  and  defendants 
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electing  to  stand  thereon,  a  peremptory  wandaTrms  was  ordei'ed 
to  be  issued.     The  defendants  appeal. 

George  Collings^  for  appellants. 

Henderson  cfe  Berry ^  for  appellees. 

SfiEVBBS,  J. — It  is  stated  in  the  petition  the  plaintiifs  are 
electors  of  Washington  township,  Warren  county,  and  reside 
1  MANDA-  without  the  incorporated  limits  of  the  town  of 
ofsupaSis?  Indianola.  That  a  majority  of  the  electors  of 
**"*  said  township    petitioned    the    board    of    super- 

visors of  said  county  to  divide  said  township  into  two 
townships,  the  one  to  embrace  the  territory  without,  and 
the  other  the  territory  within  the  corporate  limits  of  said 
town.  That  said  petition  coming  on  to  be  heard,  the 
board  of  supervisors  made  the  following  order  in  reference 
thereto:  "The  petition  asking  that  Washington  township  be 
divided  was  not  granted  for  the  reason  petition  did  not  desig- 
nate boundaries  of  the  proposed  township."  Counsel  for  ap- 
pellants say  the  demurrer  raised  two  question:  "First,  that 
the  petition  upon  its  face  showed  the  court  did  not  have  juris 
diction  of  the  subject-matter;'*  and  counsel  further  say  the 
questions  to  be  determined  are:  '' did  Appellants  have  any  dis- 
cretionary power  conferred  upon  them  as  contemplated  in  the 
latter  clause  of  Code,  section  3373." 

It  must  be  conceeded  the  board  did  act.  Therefore  that 
question  is  out  of  the  way  and  it  only  remains  to  be  deter- 
mined whether  the  board  under  the  allegations  of  the  petition 
had  any  discretion  in  the  premises. 

The  statute  provides:  "  When  any  township  has  within  its 
limits  an  incorporated  city  or  town,  the  electors  of  such  city 
or  town  may  at  the  January,  April,  or  June  session  of  the 
board  of  supervisors  of  tlie  county,  petition  to  have  such  town- 
ship divided  into  two  townships,  the  one  to  embrace  the  ter- 
ritory without,  and  the  other  the  territory  within  such  corpor- 
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ate  limits,  which  petition  shall  be  accompanied  by  the  affi- 
davit of  three  individuals  to  the  effect  that  all  the  signatures 
tx>  such  petition  are  genuine  and  that  the  signers  thereof  ai*e 
legal  voters  of  said  township  residing  outside  of  said  corpor- 
ate limits."  Code,  §  382.  Section  383  provides  that  a  speci- 
fied notice  of  the  presentation  of  the  petition  shall  be  given, 
and  section  384  is  as  follows:  "  If  such  petition  is  signed  by  a 
majority  of  the  electors  of  such  township  residing  without  the 
corporate  limits  of  such  city  or  town,  the  board  of  supervisors 
shall  divide  such  township  into  two  townships  as  prayed  therein 
*    *    *    ."     Code,  §384. 

Counsel  for  the  appellants  insist  the  presentation  of  the  pe- 
tition purporting  to  be  signed  by  the  requisite  number  of  elec- 
tors accompanied  with  the  proper  affidavits  and  notice  makes 
only  a  prima  facie  case,  and  that  the  board  has  the  power,  and 
should  determime  as  to  the  residence  of  the  signers  to  the  pe- 
tition, whether  the  signatures  are  genuine,  and  whether  they 
constitute  a  majority  of  the  electors  residing  in  that  township 
without  the  corporate  limits  of  the  town.  Therefore  it  fol- 
lows, it  is  said,  as  the  defendants  had  the  right  to  determine 
said  matter,  and  as  they  did  so,  their  discretion  cannot  be  con- 
trolled  in  this  proceeding.  It  may  be  this  ordinarily  is  true, 
but  it  is  an  old  and  clearly  established  rule  that  a  demurrer 
admits  all  facts  which  are  well  pleaded.  In  addition  to  what 
is  above  set  out  it  is  stated  in  the  petition  that  "  said  peti- 
tion came  on  for  hearing  before  the  defendants,  the  board  of 
supervisors  *  *  *  and  gajj  board  found  that  the 
petition  was  duly  signed  by  a  majority  of  the  electors,  required 
notice  duly  given,  and  presented  at  a  time  when  authorized  by 
statute."  Here  is  found,  as  we  think,  allegations,  not  only 
that  all  the  prerequisites  required  by  law  had  been  complied 
with,  but  that  the  defendants  so  found,  and  as  said  allegations 
must  be  regarded  as  admitted  by  the  demurrer,  the  defendants, 
as  we  think,  did  not  have  any  discretion  in  the  premises,  as 
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the  statnte  provides  they  "  shall  divide  such  township  into  two 
townships,  as  prajed  "  in  the  petition. 

Counsel  for  appellants  maintain  that  the  court  did  not  have 
jurisdiction,  because  the  board  was  vested  with  a  discretion  in 
2.  juKisDic-  *^®  premises,  and  that  consent  connot  give  juris- 
diction of  the  subject-matter,  and  therefore  the 
admissions  made  by  the  demurrer  should  not  be  so  regarded. 
This  argument  is  fallacious  and  necessarily  leads  to  the  result 
that  it  makes  no  difference  what  might  be  alleged  in  the 
petition  for  the  purpose  of  giving  the  court  jurisdiction,  the 
plaintiffs  could  always  be  defeated  by  a  demurrer  which  raised 
the  jurisdictional  question.  We  hold  the  court  had  jurisdiction 
of  the  subject-matter,  provided  the  prerequisites  had  been  com- 
plied with,  and  the  defendants  admit  the  plaintiffs  had  done 
all  the  statute  required.  The  jurisdiction  is  therefore  complete, 
The  reason  given  for  not  granting  the  prayer  cannot,  under 
the  statute,  be  allowed  to  prevail.  It  amounts  to  the  same 
thing  as  if  the  relief  asked  had  been  simply  refused. 

Affirmed. 


Habt  v.  Jackson. 


1.  Pmotioe  in  Supreme  Court.    An  amended  abstract  not  denied  will 

be  taken  aa  correct. 

2.  Trial  de  novo:  obrtificatb  of  EYmsNOB.    Where  the  certificate 

of  the  jadge  was  that  the  record  contained  *'all  the  evidence  used  on 
the  trial/'  but  failed  to  show  that  no  other  evidence  was  offered  and 
rejected,  it  is  a  certificate  of  the  evidence  received  only,  and  is  not  suffi- 
dent  to  authorize  a  new  trial. 

•  Appeal  from  Henry  Circuit  Court. 

Monday,  October  24. 

Action  in  chancery.  There  was  a  decree  entered  in  the 
court  below  against  the  Hawkeye  Insurance  Co.,  from  which 
it  appeals  to  this  court. 
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Miller  <&  Godfrey  and    Woolson  <&  Bahh^  for  appellant. 
J.  c&  S.  K,  Tracy  and   PT.  «/.  Jeffries,  for  appellee. 

Beck,  J. — I.  This  action  is  triable  in  this  court  de  novOj 
counsel  on  both  sides  of  the  case  concede  this  point. 

The  plaintifl'  files  an  amended  abstract  denying  that  the 
record  shows  it  contains  all  the  evidence  offered  and  admitted 
upon  the  trial.  The  certificate  of  the  judge  identifying  the 
evidence  is  set  out  in  the  amended  abstract.  It  shows  that 
the  evidence  found  in  the  record  before  us  ''was  all  the  evi- 
dence used  on  the  trial."  It  does  not  purport  to  set  out  the 
evidence  offered  by  the  respective  parties. 

II.  The  amended  abstract  is  not  denied  by  appellant.  It 
must  therefore  be  received  as  correct  without  verification  by  ref- 
1.  PRACTICE     erence  to  the  record,  under  a  familiar  rule  of  this 

in  supreme  .         -i   ,  ./»  t  j    i      . 

court  court  sanctioned  by  uniform  and  repeated  decis- 

ions. 

Plaintiff  relies  for  affirming  the  decree  of  the  court  below 
upon  these  defects  in  the  record,  which  he  claims,  forbid  us  to 
consider  the  evidence  presented  in  the  abstract. 

III.  We  have  more  than  once  held  that  the  record  of  causes 
tried  anew  in  this  court  must  contain  all  the  evidence  offered 
a  ^„.*.  TV-     and  admitted  in   the  court  below.     This  rule  is 

s.  TlilAIj    DB 

cert^iocateof  founded  upon  obvious  reasons.  We  pass^*upon 
evidence.  ^j^^  admissibility  of  all  testimony.  Whatever  18 
offered  must  be  preserved  to  the  end  that  we  may  determine 
the  question  of  its  competency.  Code,  section  2742,  requires 
all  evidence  offered  upon  the  trial  in  the  court  below  to  bo 
certified  to  this  court.  We  have  accordingly  held  that  when 
the  certificate  of  the  judge  fails  to  show  that  the  record  contains 
all  the  evidence  offered  in  the  case  it  cannot  be  tried  here  de 
novo.  Taylor  cfe  Co.  v.  Kier  et  al.j  54  Iowa,  645;  TUtle  v. 
Story  Co.,  56  Iowa,  316. 

IV.  It  is  insisted  by  defendant's  counsel  that  as  the  original 
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abstract  shows  evidence  offered  and  excluded  it  is  therefore 
sufficient,  as  it  does  not  show  that  other  evidence  was  excluded. 

But  the  difficulty  in  defendant's  way  is,  that  the  record  ac- 
cording to  the  amended  abstract,  which  is  not  denied  by  him, 
fails  to  show  wliether  there  was  or  was  not  evidence  offered 
and  rejected.  It  contains  only  the  evidence  used  upon  the 
trial.  Defendant's  position  is  to  the  effect  that  the  original 
abstract  must  prevail  as  against  the  amended  abstract.  This 
is  in  conflict  with  reason  and  repeated  decisions.  The  amended 
abstract,  if  not  denied,  is  regarded  as  presenting  the  facts  con- 
tained in  the  record. 

V.  The  language  of  the  certificate  set  out  in  the  amended 
abstract  is  that  the  record  contains  all  the  evidence  ^^ustd*^ 
upon  the  trial.  Evidence  admitted  is  "used;"  testimony  re- 
jected is  not  "used."  The  certificate  therefore  identifies  only 
evidence  admitted  and  fails  to  show  that  no  other  evidence 
was  offered. 

For  these  reasons  the  case  cannot  be  tried  in  this  court,  and 

the  decree  of  the  Circuit  Court  must  be 

Affirmed. 


LooHis  T.  McKenzie. 


* 


1.  Appeal:   not  perpkcted:  juuisdiction.     Where,  on  appeal,  the 

clerk's  lees  for  transcript  were  not  paid  or  secured,  it  was  held  that  the 
appeal  was  not  perfected,  and  that  the  court  below  retained  jurisdiction 
in  the  cause,  and  had  power  to  grant  a  new  trial. 

2.  :  SUPERSEDEAS  BOND.    The  supersedeas  bond  secured  the  clerk's 

fees  for  transcript  only  in  case  the  judf^ment  was  in  substance  affirmed. 

3. :  ESTOPPEL.  The  fact  that  the  clerk  ordered  the  execution  re- 
turned on  service  of  notice  and  filing  of  bond  for  appeal,  did  not  estop 
the  party  from  showing  the  appeal  hod  not  been  perfected. 

4. :  PKOCEDENDO.    Where  the  Supreme  Court  assunaes  jurisdiction 

to  entertain  and  dismiss  an  appeal  not  perfected,  and  procedendo  is  is- 
saed,  it  would  not  have  the  effect  to  set  aside  a  new  trial  granted  in 
the  meantime  by  the  court  below,  or  to  reinstate  the  judgment. 
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5. :  NBW  TRIAL.    Where  the  court  below  having  jurisdiction  grants 

a  new  trial,  the  order,  however  erroneous,  is  not  void. 

6. :  EXBCunoK.    Where  the  order  granting  a  new  trijU  was  appealed 

from  and  superseded,  it  will  not  authorize  the  issuance  of  an  execution 
on  the  judgment. 

Appeal  from  Delaware  Circuit  Court. 

Monday,  Octobbb  24. 

Action  in  equity  to  set  aside  a  certain  sale  under  execution 
of  real  estate  and  deeds  made  by  the  sheriff  in  pursuance 
thereof.  The  court  granted  the  relief  asked  in  substance,  but 
both  parties  appeal. 

J.  M.  Brayton^  for  appellants. 

e/.  B.  Powers  and  Blair  c6  Bronaon^  for  appellee. 

Seevers,  J. — The  facts  necessary  to  be  stated  are:  That 
the  defendant  McKenzie,  obtained  a  judgment  in  an  equita- 
ble action  in  the  District  Court  against  the  plaintiff.  There- 
upon the  plaintiff  served  the  requisite  notices  for  an  appeal 
to  the  Supreme  Court,  and  also  filed  a  supersedeas  bond.  Af- 
terward, and  before  the  term  of  the  Supreme  Court,  to  which 
the  appeal  was  returnable,  the  plaintiff  caused  a  notice  to  be 
served  that  he  had  withdrawn  said  appeal,  and  on  the  same 
day  commenced  an  action  or  special  proceeding  to  vacate  said 
judgment,  and  for  a  new  trial.  The  latter  was  granted,  and 
the  defendant  McKenzie,  appealed  to  the  Supreme  Court  and 
filed  his  supersedeas  bond.  Afterward,  on  motion  of  said 
McKenzie,  the  judgment  from  which  plaintiff  appealed  was 
affirmed  by  the  Supreme  Court  on  the  ground  he  had  failed  to 
prosecute  his  appeal.  Upon  a  proper  showing  being  made, 
the  judgment  of  affirmance  was  set  aside.  And  thereafter  the 
Supreme  Court  made  the  following  order:  '*0n  this  day  it 
appearing  to  the  court  that  after  the  appeal  had  been  taken 
the  appellant  was  granted  a  new  trial  in  the  court  below,  and 
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tbereopon  dismissed  his  appeal,  it  is  therefore  ordered  that 
said  appeal  be  dismissed  in  this  oonrt  with  costs  against  ap- 
pellant, and  that  execution  issue  therefor."  And  the  usaal 
jprocedendo  in  snch  cases  was  issued  by  the  clerk  of  the  Su- 
preme Court. 

Afterward  an  execution  was  issued  on  the  judgment  ren- 
dered in  the  action  in  which  a  new  trial  had  been  granted, 
and  thereunder  the  real  estate  sold.  To  set  aside  said  sale  and 
deeds  made  in  pursuance  thereof,  is  the  object  of  this  action. 

The  real  estate  was  purchased  by  certain  persons  who  are 
made  defendants.  After  said  sale  had  been  made,  the  appeal 
of  McKenzie  from  the  order  of  the  court  granting  a  new  trial 
was  determined  by  the  Supreme  Court,  and  the  same  reversed. 
Loomia  v.  McKemiey  48  Iowa,  416. 

L  A  material  question  is,  whether  the  District  Court  had 
jurisdiction  of  the  subject  matter  at  the  time  the  new  trial  was 
^non^ect-  g'^i^ted.  The  judgment  having  been  rendered  in  an 
ed^jarifldic-  equitable  action,  it  is  insisted  by  the  appelleCss: 
First,  That  an  appeal  by  the  plaintiff  was  duly  taken  and  per- 
fected.  Second,  This  being  so,  the  cause  had  been  wholly 
removed  from  the  court  below,  and  was  pending  in  the  Su- 
preme Court;  and  Third,  That  a  party  cannot  withdraw  or 
dismiss  an  appeal  to  the  Supreme  Court  without  the  consent 
of  the  adverse  party.  On  the  other  hand,  the  appellant  in- 
sists that  though  an  appeal  was  taken,  it  never  was  perfected, 
and  hence,  the  District  Court  retained  its  jurisdiction  of  the 
judgment  for  the  purpose,  upon  the  proper  showing  beino^ 
made,  of  granting  a  new  trial.  At  the  time  the  order  of  this 
court  was  made  dismissing  the  appeal,  it  was  taken  for  granted 
the  appeal  had  been  perfected.  This  is  true  also  when  the  ap- 
peal from  the  order  granting  the  new  trial  was  determined  by 
the  Supreme  Court.  See  Loomis  v.  McKemie^  before  cited. 
It  now  appears  that  notices  of  appeal  were  duly  Served  De- 
cember 20,  1875,  and  a  supersedeas  bond  filed  at  or  iibout  the 
same   time,  but  that  the  clerk's  fees  for  a  transcript  were 
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neither  paid  nor  secured,  and  that  on  February  17,  1876,  the 
plaintiff  caused  to  be  served  on  McKenzie,  a  notice  that  he 
had  withdrawn  said  appeal  and  would  take  no  further  action 
therein. 

It  is  provided  by  statute  that  "  an  appeal  shall  not  be  per- 
fected until  notice  thereof  has  been  served  upon  both  the 
party  and  the  clerk,  and  the  clerk  paid  or  secured  his  fees  for 
a  transcript."     Code,  §  3179. 

This  statute  has  been  in  force  for  several  years,  but  the 
question  has  never  been  presented  to  this  court  what  eflFect  tho 
failure  or  refusal  of  the  appellant  to  pay  the  clerk's  fees  fyr 
the  transcript  has  upon  the  appeal. 

The  statute  seems  to  contemplate  there  may  be  an  appeal 
as  distinguished  from  a  perfected  appeal,  for  it  is  provided  an 
appeal  is  taken  by  the  service  of  the  requisite  notices  (Code, 
§  3178),  and  then  the  following  section,  quoted  above,  declares 
when  such  appeal  shall  be  regarded  as  having  been  perfected. 
There  does  not  seem  to  be  any  room  for  construction  in  this 
statute.  The  language  can  be  readily  undei*8tood,  and  it  de- 
clares in  terms  that  the  appeal  is  not  perfected  until  the  fees 
for  the  transcript  are  paid  or  secured.  In  a  statutory  sense, 
this  is  just  as  important  and  essential  as  the  service  of  the  re- 
quisite notices. 

We  have  no  occasion  to  determine  the  effect  of  an  imper- 
fected  appeal  further  than  that  it  cannot  have  the  effect  in  and 
of  itself  to  remove  the  cause  from  the  jurisdiction  of  the 
court  below.  As  the  appeal  had  not  been  perfected,  the  ap- 
pellee had  the  right  to  the  process  of  the  court  to  enlbrce  it. 
This  being  so,  it  follows  necessarily  the  court  had  the  power 
and  jurisdiction  to  refuse  such  process  by  granting  a  new 
triiiL 

Whether  the  appellee  can  have  such  an  appeal  affirmed  or 
dismissed  and  obtain  in  this  court  a  judgment  on  the  super- 
sedeas bond  is  not  in  this  case.  Nor  is  it  essential  that  we 
should  determine  whether  the  appellant  can  dismiss  or  with- 
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draw  an  appeal  not  perl'ecteJ  without  tlie  consent  of  the  ap- 
pellee, and  this  is  true  as  to  the  question  whether  the  clerk 
can  waive  the  provision  of  the  statute  requiring  the  appellant 
to  pay  or  secure  the  fees  for  the  transcript. 

II.  The  appellees  insist  the  supersedeas  bond  secured  the 
clerk's  fee  for  the  transcript.     It  was  conditioned  that  the  ap- 
pellant should  pay  all  ''costs  and  damages  that 

.  Dersedeas  shall  be  adjudged  against  the  appellant  on  the  ap- 
peal, and  shall  also  satisfy  and  perform  the  said 
judgment  appealed  from  in  case  it  shall  be  affirmed,  and  any 
judgment  or  order  the  Supreme  Court  may  render,  or  order 
to  be  rendered  by  said  District  Court."  It  is  evident  this 
bond  would  secure  the  clerk's  fees  only  in  case  the  judgment 
was  in  substance  affirmed.  If  it  should  be  reversed,  the  bond 
would  not  secure  the  clerk's  fees  for  the  transcript.  A  super- 
sedeas bond  is  not  essential  in  perfecting  the  appeal.  Pratt  v. 
The  Western  Stage  Co.,  26  Iowa,  241. 

III.  It  is  also  said,  the  plaintiff  is  estopped  from  now 
showing  the  appeal  had  not  been  perfected.  It  is  a  sufficient 
3^ .  gg_    answer  to  this  to  say  the  plaintiff  never  so  as- 

toppei.  sen  ted,  but,  on  the  contrary,  insisted  he  had  with- 

drawn it.  At  most,  he  asserted  he  had  appealed,  but,  as  has 
been  said,  the  statute  contemplates  there  may  be  such  as  dis- 
tinguished from  a  perfected  appeal. 

Conceding  the  clerk  did  order  an  execution  to  be  returned 
when  the  notices  of  appeal  were  served  and  the  supersedeas 
bond  filed,  this  should  not  estop  the  plaintiff  from  showing 
the  appeal  had  not  been  perfected.  The  action  of  the  clerk 
should  not  prejudice  the  plaintiff,  besides  this  he  was  simply 
mistaken  when  it  became  his  duty  to  regard  the  appeal  as  hav- 
ing been  perfected. 

IV.  Conceding  the  Supreme  Court  had  jurisdiction  to  en- 
tertain the  appeal  and  therefore  dismiss  it,  the^nly  effect 
4, .  p^.  of  this  action  and  the  procedendo  which  accord- 

ccdendo.         j^gjy  issued  was  to  direct  the  court  below  to  pro- 

VoL.  LYII.— 6 
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ceed  as  if  no  appeal  had  been  taken,  provided  the  statuB  of  the 
cause  remained  the  same  in  said  court  as  when  the  appeal  was 
taken.  If  the  District  Court  in  the  exercise  of  its  appropriate 
jurisdiction  had  in  the  meantime  granted  a  new  trial  in  the 
action  or  set  aside  the  judgment,  the  action  of  the  Supreme 
Court  would  not  have  the  effect  to  reinstate  the  judgment  in 
full  force  or  set  aside  the  order  granting  the  new  trial.  No 
Buch  questions  were  presented  to  or  determined  by  the  Su- 
preme Court. 

V.  As  the  District  Court  had  the  jurisdiction  and  power 
to  grant  the  new  trial,  the  order,  however  erroneous  it  may 
^ .  new  ^^^^^  been,  is  not  void.     Hence,  if  it  be  admitted 

^^^  the  cx)urt  did  not  determine  before  granting  the 

new  trial  that  there  was  a  valid  defense  to  the  action  (if  this 
was  essential),  this  at  most  would  be  error  only.  It  is  also  im- 
material in  this  proceeding  under  what  section  of  the  Code 
the  court  preceeded,  that  is  under  §  2837  or  §  3151.  The  or- 
der granting  the  new  trial  under  either  would  not  be  a  nul- 
lity. 

VI.  It  is  insisted  as  the  order  granting  a  new  trial  had 
been  appealed  from  and  superseded  an  execution  could  law- 
^ .  Qj.,    fully  issue  on  the  judgment.    We  do  not  think 

ecution.  ^i^jg  pQgjt-j^n  jg  tenable.    The  effect  of  the  super- 

sedeas was  to  prevent  the  plaintiff  from  proceeding  with  the 
trial  of  the  main  action  until  the  question  had  been  determ- 
ined by  the  Supreme  Court,  whether  a  new  trial  had  been 
properly  granted.  At  least  this  is  probably  so.  It  may  have 
had  the  futher  effect  to  preserve  the  liens  of  the  judgment. 
But  clearly  we  think  it  did  not  have  the  effect  to  authorize  the 
issuance  of  an  execution  on  a  judgment  in  an  action  in  which 
the  court  had  granted  a  new  trial.  A  supersedeas  cannot,  we 
think,  have  any  greater  effect  than  to  preserve  rights.  It  does 
not  give  any  which  did  not  exist  at  the  time  it  took  effect  on 
existing  things. 

yil.    The  judgment  was  not  in  form  set  aside  or  vacated. 
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It  remained  on  the  records  of  the  court.  It  had  been  rendered 
in  an  action  in  which  a  new  trial  had  been  granted.  Such  a 
judgment  for  all  purposes  relating  to  its  enforcement  is  a 
nnility.  It  would  be  strange  indeed  if  such  a  judgment  had 
sufficient  vitality  to  sustain  an  execution  and  proceedings 
thereon. 

It  is  admitted  on  all  hands,  we  believe,  that  a  purchaser  at 
execution  sale  must,  in  order  to  sustain  his  title  to  property 
purchased  thereunder,  show  a  valid  judgment  and  execution. 
Eorer  on  Judicial  and  Execution  Sal^s,  §  041. 

This  being  so  the  sale  and  deeds  were  properly  set  aside  and 
the  rights  of  the  purchasers  sufficiently  protected  in  the  de- 
cree. 

It  is  sufficient  to  say  as  to  the  plaintiff's  nppeal  that  it  must 
be  regarded  as  abandoned  because  not  argued  by  counsel. 

Affirmed  on  both  appeals, 
on  bbhbabinq. 

Seevebs,  J. — Conceding  the  plaintiff  did  assert  in  the  peti- 
tion tor  a  new  trial  he  had  taken  and  pei*fected  an  appenl,  the 
question  is  what  effect  such  assertion  should  have  in  this  ac- 
tion. Such  allegation  was  wholly  immaterial.  The  plaintiff 
by  filing  the  petition  for  a  new  trial  claimed,  in  sul)stance,  the 
court  had  jurisdiction  and  the  power  to  grant  the  relief  asked. 
Instead  of  so  showing  the  allegation  as  to  the  appeal,  if  true, 
would  have  shown  the  court  did  not  have  jurisdiction.  The 
new  trial  was  refused  on  other  grounds  and  therefore  the  as- 
serted fact  had  no  effect  whatever  on  that  litigation.  For  this 
reason  and  because  we  do  not  think  any  of  the  defendants  i*e- 
lied  on  the  assertion  and  predicated  action  thereon,  we  do  not 
think  the  plaintiff  should  be  estopped  from  proving  the  truth. 

The  petition  for  a  rehearing  is  overruled. 
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1.  Evidence:  trial  de  novo.    Where  the  testimoDy  was  written  ont 

and  filed  before  the  final  submission  of  the  case,  and  the  judp^e's  certifi- 
cate was  in  proper  form;  held,  sufficient  to  entitle  appellant  to  a  trial 
de  novo. 

2.  Fraudulent  Conveyanoe :  orantok  and  grantee.    To  render  a 

conveyance  invalid,  as  between  a  frandalent  i^rantor  and  his  grrantee, 
it  is  not  necessary  tliat  the  fraudulent  in  tent,  or  knowledge,  shonld  be 
traced  to  the  grantee. 

3.  :  TORT.    A  person  having  a  claim  for  a  tort  is  a  creditor,  and 

where  the  conveyance  was  made  with  the  intent  in  part  to  evade  fines 
and  judgments  which  might  be  obtained  for  torts,  it  renders  the  con- 
veyance wholly  fraudulent. 

Appeal  from  Cerro  Oordo  Circuit  Court. 

Monday,  October  24. 

On  the  6th  day  of  March  1874,  the  plaintiff  being  the 
owner  of  certain  real  estate  in  Mason  City  conveyed  the  same 
to  R.  C.  Mathews.  On  the  17th  day  of  the  same  month  Math- 
ews conveyed  the  same  property  to  the  defendant  0.  H.  Day, 
and  on  the  9th  day  of  Angnst  1876,  Day  conveyed  to  Edwin 
Hamblin.  "When  the  property  was  conveyed  by  plaintiff  to 
Mathews  the  same  was  encumbered  by  certain  tax^-h'ens  mort- 
gages and  jndgments.  These  liens  were  beyond  the  ability 
of  the  plaintiff  to  pay  and  he  conveyed  to  Mathews,  as  is 
claimed  to  the  end  that  he,  Mathews,  should  collect  the  rents 
and  apply  the  same  to  the  payment  of  the  liens,  and  after- 
wards deed  the  property  back  to  plaintiff  or  some  one  else 
at  plaintiff's  request.  Mathews  did  not  desire  to  give  his  time 
to  the  undertaking,  and  through  the  procurement  of  the  plaint- 
iff, he  conveyed  the  property  to  the  defendant  Day.  Math- 
ews paid  no  consideration  for  the  conveyance  to  him,  and 
he  received  nothing  for  his  conveyance  to  Day.  Day  ac- 
cepted the  conveyance  and  took  possession  jof  part  of  the 
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premises  and  collected  the  rents  therefrom  until  he  conveyed 
to  Hamblin.  It  is  claimed  in  the  petition  that  the  convey- 
ance from  plaintiff  to  Mathews  and  from  Mathews  to  Day, 
was  intended  as  a  mortgage  to  secure  any  advancements  which 
they  might  make  to  discharge  liens  upon  the  property  over 
and  above  the  rents  which  should  accrue  therefropa,  and  that 
Day  was  to  reconvey  the  property  to  plaintiff  upon  being  paid 
the  money  advanced  by  him,  and  interest;  that  Day  received 
a  large  amount  of  money  as  rent,  neglected  to  pay  off  the  liens,  . 
and  sold  and  conveyed  the  property  to  Hamblin;  that  de- 
fendant is  liable  to  account  to  the  plaintiff  for  tlie  rents  and 
profits,  and  purcliase-moiiey  which  he  received  for  said  prem- 
ises. The  defendant  denies  that  the  deed  made  by  Mathews 
to  him  was  intended  as  a  mortgage  for  advances  to  be  made, 
bat  claims  that  the  plaintiff  was  indebted  to  him  in  the  sum 
of  $1,300,  and  that  he  sold  and  caused  Mathews  to  convey  the 
property  to  him  absolutely,  in  consideration  of  the  payment 
of  said  debt,  and  certain  other  liens  upon  the  property  which 
defendant  undertook  to,  and  did,  pay. 

Defendant  further  avers  that  the  sale  and  conveyance  of  the 
property  was  made  by  the  plaintiff  with  intent  on  his  part 
to  hinder,  delay  and  defraud  certain  of  his  creditors  and  others, 
who  were  asserting  claims  against  him,  but  that  the  purchase 
was  made  by  defendant  in  good  faith  without  any  such  knowl- 
edge of  the  fraudulent  intent  and  purpose  of  the  plaintiff. 
Upon  a  trial  by  the  court  it  was  found  that  the  conveyance 
was  intended  as  a  mortgage  to  the  defendant  An  account  of 
the  rents  and  profits  and  proceeds  of  the  sale  from  defendant  to 
Hamblin  was  taken  and  also  an  account  of  the  disbursements  of 
the  defendant  on  account  of  the  undertaking,  and  it  was  found 
that  the  defendant  was  indebted  to  plaintiff  in  the  sum  of 
$2,739.12  for  which  judgment  was  rendered.  Defendant 
appeals. 
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Miller  db  Cleggett  and  F.  J.  Bushy  for  appellants. 

Goodykuatz  dk  BJythe  and  Brown  db  Binfordy  for  appel- 
lee. 

RoTHROCK,  J.  -  I.  A  question  i8  made  as  to  whether  the 
action  is  triable  anew  in  this  conrt.  It  is  said  that  the  evi- 
1.  Kt'^npTvcR :  ^®"^^  ^*^s  not  taken  down  in  writing.     The  record 

trial  de  novo,  gjj^^g  ^{j^^  ^^  testimony  of  some  of  the  vitnesess 
was  taken  by  deposition.  At  the  trial  the  testimony  of  other  wit- 
nesses was  t  iken  by  a  short-hand  reporter,  and  the  evidence  was 
ti-anscribed  by  him,  and  tiled  in  the  canse.  The  transcript  of 
the  evidence  was  tiled  before  the  canse  was  submitted  to  the 
jiid<re  tor  his  decision,  and  was  taken  by  him  with  the  written 
ari^iiments  of  counsel  and  the  cause  was  decided  in  vuciition.  The 
judge  made  his  certiticate  to  the  evidence  in  proper  form  and 
in  due  time.  This  was  a  sufficient  compliance  with  the  statute 
to  entitle  an  appellant  to  a  trial  de  novo  in  this  court. 

II.     If  the  plaintiff  caused  the  conveyances  to  be  made  to 
the  defendant  with  intent  to  hinder,  delay  or  defraud  his  credi- 
tors, or  any  o\  thom,  he  is  not  entitled  to  recover. 

tENTcoDTey-  HoUiday  v.  Hollrday^  10  Iowa,  20(>;  1    Story 

ancerg  alitor  ^  ^  f  J 

aiKigr^tee.  Eq.  Jur..  61;  Kerr  on  Frauds  and  Mistake^,  375; 
Stephens  v.  Harrmn^  26  Iowa,  458.  The  evidence  abundantly 
shows  that  such  was  his  intention.  Before  the  conveyance  to 
Mathews  an  action  had  been  commenced  against  the  plaintifl' 
by  one  Mary  Herron  to  recover  damages  in  the  sum  of  Jn3,0()0 
for  the  unlawful  sale  of  intoxicating  liquors.  Afterwards 
slie  recovered  judgment  for  damages  and  cost  amounting  to 
$4C>f),  On  the  day  before  the  conveyance  to  Mathew,one  Mc- 
Milhtii  had  commenced  an  action  of  the  same  character,  against 
\\w  ill  leudant,  claiming  $5,000.  No  recovery  was  had  on  the 
action.  There  were  three  indictments  pending  against  the 
plaintijf.  for  keeping  a  gambling-honse  and  a  nuisance.  Upon 
the«e  the  defendant  was  id'terwurds  convicted^  and  tined  in  the 
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sain  of  $600.  There  was  another  action  pending  against  him 
in  which  judgment  was  afterwards  rendered  for  over  $200,  and 
costs.  Five  witneses  testified  upon  the  trial  in  substance,  that 
the  plaintiff  stated  to  them  that  be  made  the  conveyance  to 
avoid  and  defeat  the  claims  made  against  him,  for  the  unlaw- 
fol  sale  of  intoxicating  liquors. 

It  appears  that  the  court  below,  was  of  the  opinion  that  as 
it  was  not  shown  that  Day  had  knowledge  of  the  fraudulent 
intent  of  the  plaintiff,  the  conveyance  was  not  fraudulent; 
that  a  fraudulent  purpose  on  the  part  of  the  grantor  alone  is 
not  sulficient;  that  there  must  be  a  like  intent  or  at  least  a 
knowledge  of  the  fraudulent  intent  traced  to  the  grantee.  This 
is  undoubtedly  the  rule  where  creditors  seek  to  set  aside  a  con- 
veyance as  fraudulent.  But  the  ground  upon  which  a  frand- 
ulent  grantor  is  precluded  from  gainsaying  the  transaction, 
is  that  he  comes  into  a  court  of  justice  with  unclean  hands  and 
seeking  to  take  advantage  of  his  own  wrong.  In  Holliday  v. 
Holliday^  snpra^  the  plaintiff  purchased  real  estate,  paid  for  it, 
and  took  the  title  in  the  name  of  his  wife.  After  her  death  he 
sought  to  compel  the  children  of  the  wife  to  convey  to  him. 
It  appeared  that  he  procured  the  conveyance  to  be  made  to  his 
wife  to  place  the  property  beyond  the  reach  of  legal  process,  if 
he  should  be  prosecuted  upon  a  certain  demand  which  he  re- 
garded as  unjust.  It  does  not  appear  that  \h€  wife  partici- 
pated in  or  had  any  knowledge  of  the  fraudulent  intent  of  her 
husband. 

But  it  is  said  that  the  claims  which  the  plaintiff  sought  to  de- 
feat by  the  transaction,  were  not  the  claims  of  creditors  within  the 
meaning  of  the  law.  Whatever  may  be  said  as  to  the 
'  indictments,  it  appears  to  be  settled  beyond  contro- 
versy that  a  person  having  a  claim  for  a  tort  is  a  creditor.  See 
Eillard  v.  McOee^  4  Bibb.,  165;  Jackson  v.  Myera^  10  Johns., 
425;  Famsworth  v.  Bell^  5  Sneed.,  531;  Lary  Ford  v.  Fly^ 
7  Humph.,  686;  WalradL  v.  Brown^  1  Gilman,  397.  If  the 
intent  was  in  part  to  evade  fines  upon  criminal  prosecution, 
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and  also  to  evade  the  payment  of  any  judgment  which   might 

thereafter  be  obtained  in  the  civil  actions,  the  conveyance  was 

wholly  fraudulent.     It  cannot  be  upheld  in  part,  and  avoided 

in  part  In  our  opinion  the  plaintiff's  petition  should  have  been 

dismissed  at  his  costs. 

Keyjsbsbd. 


Lash  v.  Lash  et  al. 


1.  Descent:  inheritance:  will.  Where  a  person  died  intestate  with- 
out wife  or  issue,  both  parents  being  dead,  heldy  under  section  2457, 
CJode,  that  his  property  never  constituted  any  portion  of  his  father's 
estate;  that  the  persons  inheriting:  took  directly  from  the  intestate;  and 
that  the  heirs  of  a  deceased  sister,  cut  off  by  the  father*8  will,  inherited, 
unaffected  by  the  will. 

Appeal  from  Woodbury  Circuit  Court, 

Monday,  Ootobeb  24. 

The  plaintiff  Thomas  B.  Lash,  claims  to  be  the  owner  of  an 
undivided  three-fourths  of  certain  land  in  Woodbury  county, 
and  brings  this  action  to  quiet  his  title  to  the  same.  The  de- 
fendants for  answer  admit  that  he  is  the  owner  of  an  undivided 
fraction  of  the  premises,  but  they  deny  that  his  fraction  amounts 
to  three-fourffhs.  The  defendant  William  A.  Lash,  and  certain 
other  defendants  filed  a  cross-petition  in  which  they  claim  to  be 
the  owners  jointly  of  an  undivided  half  of  the  premises,  and 
ask  that  their  title  be  quieted  to  the  same.  The  defendant  F. 
C.  Hanser,  and  certain  other  defendants  filed  a  cross-petition  in 
which  they  claim  to  be  the  owners  jointly  of  one  undivided 
tenth  part  of  the  premises,  and  ask  that  their  title  be  quieted 
to  the  same.  The  court  decreed  the  plaintiff  to  be  the  owner 
of  an  undivided  six-tenths  of  the  premises,  and  William  A. 
Lash,  and  the  others  joining  with  him  in  his  cross- petition,  the 
ownersjointly  of  an  undivided  three- tenths  of  the  premises;  and 
F.  C.  Hanser,  and  the  others  joining  with  him  in  his  cross-pe-i 
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tition,  the  owners  jointly  of  an  undivided  one-tenth  of  the  prem- 
ises, being  the  amount  claimed  by  them.  The  plaintiff  and 
William  A.  Lash  and  the  others  joining  with  him  in  his  cross- 
petition  appeal,  the  plaintiff  perfecting  his  appeal  first. 

Chase  <&  Tayloi\  for  plaintiff,  appellant. 

,  J.  n.  Swauj  for  defendants,  appellants.  ' 

Joy  <6  Wriffht,  for  appellees. 

ADAMSy  Cfl.  J. — The  question  presented  calls  for  the  con- 
struction of  the  statute  pertaining  to  the  d3scent  of  real  prop- 
1.  DBscEi^TT :     erty.    All  the  parties  claim  through  Isreal  G.  Lash, 

Inheritance:        ,       ,.    ,    .      /^^^    .  .  ,  .^  . 

wiu.  who  died  m  18 48,  intestate,  without  wife  or  issue, 

and  seized  of  the  property  in  controversy.  His  parents  were 
Christian  and  Anna  Lash,  both  of  whom  died  before  him. 

Where  a  person  dies  intestate  without  issue  and  both  par- 
ents are  dead,  the  portion  which  would  have  fallen  to  their 
share  if  they  had  been  living,- shall  be  dispoSed  of  in  the  same 
manner  as  if  they  had  out-lived  the  intestate  and  died  in  the 
possession  and  ownership  of  the  portion  thus  falling  to  their 
share..  Code,  section  2457.  If  the  intestate's  parents  had  out- 
lived him  each  would  have  taken  one-half  of  his  estate.  Code, 
section  2455.  One-half  of  the  intestate's  estate  then  would 
have  gone  to  his  mother,  Anna  Lash,  if  she  had  out-lived  him, 
and  upon  her  death  it  would  have  gone  to  the  plaintiff,  who  is 
her  only  heir.  As  to  that  half  there  is  no  controversy. ,  The 
controversy  arises  as  to  the  disposition  that  should  be  made  of 
the  half  which  would  have  gone  to  the  intestate's  father.  He 
left  two  children  by  his  first  wife,  Elizabeth  and  Philopena, 
both  of  whom  died,  leaving  issue.  He  left  three  children  by 
his  second  wife,  two  of  whom  died,  leaving  issue,  and  one  died 
^thoDt  issue.  He  left  two  children  by  his  third  wife,  Anna, 
the  plaintiff  Thomas  B.  Lash,  and  the  intestate.  He  left  a  will 
whereby  he  devised  one-third  of  his  property  to  his  wife  Anna 
I-afili,  who  survived  him,  and  the  remainder  to  his  children  in 
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equal  shares,  except  Philopena.  To  her  he  gaveSpfng  on 
account  of  previous  advancements.  Tlie  plain tifll^|Kini8  the 
one-half  which  would  have  gone  to  the  mother  of  himself  and 
the  intestate,  and  about  which  there  is  no  controversy.  He 
also  claims  one-third  of  the  one-half  which  would  have  gtme  to 
his  fatlier,  because  his  father  devised  one-third  of  his  property 
to  his  wife,  the  plaintiflF's  mother.  He  also  claims  one-fourth 
of  the  remaining  two-thirds  of  the  one-half  which  would  have 
gone  to  his  father,  because  he  is  one  of  four  devisees  of  his 
father  who  have  either  survived  or  died  leaving  issue.  The 
whole  amount  claimed  is  three- fourths.  The  court  below  gave 
him  six-tenths.  As  there  was  no  controversy  in  regard  to  the 
one-half  which  would  have  gone  to  the  mother,  the  court  must 
have  given  him  one-fifth  of  the  one-half  which  would  have  gone 
to  his  father.  In  doing  eo^the  court  must  have  disregarded  the 
father's  will,  and  ignored  the  fact  that  the  father's  wife  Anna, 
survived  him.  In  doing  this  we  think  the  court  did  not  err. 
The  estate  in  qtt^tion  never  constituted  any  part  of  Christian 
Labh's  estate  and  was  therefore  never  aftccted  by  ChristittU 
Lash's  will.  As  the  estate  in  question  never  constituted  any 
part  of  Christain  Lash's  estate,  no  part  thereof  ever  passed  from 
Christian  Lash  to  Anna  Lash  by  inheritance,  distribution,  or 
otherwise.  Whatever  the  plaintift'or  any  other  heir  of  the  in- 
testate takes  he  takes  directly  from  the  intestate  and  not  other- 
wise. Nothing  in  fact  intervenes  between  the  death  of  the  in- 
testate and  the  transmission  of  his  estate  to  his  heirs.  Tlie 
survivorship  of  the  parents  is  a  fiction.  We  suppose  it  to  de- 
termine the  descent.  For  that  purpose  we  need  suppose  it 
as  continuing  only  for  an  instant.  Both  parents  are  to  be  sup- 
posed as  then  dying  in  the  ownership  of  the  property,  which 
Wail  I J  ijiive  gone  to  them  respectively.  Neither  is  to  be  sup- 
posed as  taking  from  the  other,  because  in  fact  neither  has  any- 
thing which  the  other  can  take.  It  is  immaterial  which  of  the 
parents  died  first  or  whether  the  one  which  died  first  died  tes- 
tate ur  iatestate. 
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The  plaintiff  relies  upon  Moore  v.  Weaver j  53  Iowa,  11.  In 
%at  case  the  intestate  died  without  issue  and  both  of  his  par- 
ents had  died  before  him.  The  father,  however,  before  his 
death  married  the  plaintiff.  It  was  held  that  she  was  entitled 
to  one-third  of  the  one-half  which  would  have  gone  to  the  in- 
testate's Either.  But  it  is  manifest  that  she  did  not  take  from 
the  intestate's  father  but  from  the  intestate.  Under  that  de- 
cision a  step-mother  inherits  from  a  step-cliild,  or  becomes  a 
distribatee  of  his  estate,  where  the  father  of  tlie  child  has  pre- 
viously died.  If  she  had  died  before  the  intestate  although 
after  her  husband,  the  intestate's  father,  her  lieirs  would  have 
taken  nothing  through  her.  She  survived  both  her  husband 
and  the  intestate.  It  was  thought  that  under  the  statute  she 
became  distributee.  Whether  that  decision  is  right  or  wrong 
it  does  not  sustain  the  plaintiff's  position. 

The  defendant  William  A.  Lash  and  the  others  joining  with 
hiro  in  his  cross  petition,  while  admitting  that  the  amount 
allowed  the  plaintiff  is  correct,  claim  that  the^  are  entitled  to 
the  remainder,  and  that  nothing  should  have  been  allowed  to 
F.  C.  Hanser  and  others  joining  with  him  in  his  cross-petition, 
all  heirs  of  Philopena  Lash,  deceased.  The  theory  of  William 
A.  Lash,  and  those  joining  with  him,  is  that  as  Christian  Lash 
cut  off  by  his  will  his  daughter  Philopena  from  all  participa- 
tion in  his  estate,  her  heirs  cannot  inherit  from  the  intestate, 
becaose  to  do  so  they  must  inherit  through  their  mother  as 
well  as  through  her  father,  Christain  Lash,  and  that  would  be 
in  contravention  of  the  will.  But  as  we  have  already  seen  the 
heirs  of  Philopena  inherit  directly  from  the  intestate. 

In  our  opinion  tl>e  judgment  of  the  Circuit  Court  should  on 
both  appeals  be 

Affikmed. 
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Jewell  v.  Eeddington. 

1.  Appeal :  waiver  of.    Under  the  &ict8  in  ibis  case,  it  was  held  that 

appellant  had  not  waived  bis  right  to  appeal. 

2.  Conveyance :  setting  aside.    A  conveyance  made  upon  the  consid- 

eration of  support  of  parents  will  be  set  aside  when  the  evidence  shows 
an  abandonment  by  aJl  the  parties  of  the  contract  of  support. 

3.  :  FINDINGS  OF  REFEREE:  EVIDENCE.   The  finding  of  th«  referee 

as  to  notice  to  mortgagee  considered;  held,  supported  by  the  evidence. 

4.  Practice  in  Supreme  Court.    This  court  will  not  interfere  with  the 

discretion  of  the  trial  court,  in  refusing  to  recommit  the  case  to  the  refe- 
ree to  take  testimony  omitted  by  inadvertence.    • 

Appeal  from  Benton  Circuit  Court. 

Monday,  October  24. 

The  defendant,  John  Eeddington,  was  the  owner  of  a  farm 
of  about  eighty-seven  acres,  upon  which  he  with  his  wife  re- 
sided  as  their  homestead.  They  were  far  advanced  in  age. 
Their  children  were  grown  up  and  married.  Their  youngest 
daughter,  Delilah,  married  Samuel  Geiger.  On  the  27th  day 
of  December,  1871^  they  conveyed  their  farm  by  deed  of  gen- 
eral warranty  to  their  said  daughter.  On  the  same  day  and  as 
part  of  the  same  transaction,  and  as  the  consideration  for  said 
conveyance,  the  said  daughter  and  her  husband  entered  into  a 
written  obligation  to  keep  and  maintain  the  father  and  mother 
in  a  certain  specified  manner.  They  also  executed  to  the  said 
Eeddington  a  lease  of  said  farm  to  continue  during  the  lives 
of  the  parents.  By  the  agreement  Samuel  Geiger  and  Delilah 
were  to  erect  a  small  dwelling-house  on  the  farm  near  the  house 
then  situated  thereon  for  the  use  of  the  old  people,  and  both 
families  were  thus  to  reside  on  the  land.  The  house  was  erected 
and  the  parties  undertook  to  carry  out  their  contract.  After  a 
time  there  arose  disagreements  and  bickerings  between  them, 
and  in  the  spring  of  1877  Geiger  and  his  wife  removed  froiui 
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the  farm  permanently  and  went  to  another  place  to  reside. 
After  their  removal  and  on  the  19th  day  of  January,  1878, 
the  said  Delilah  executed  and  delivered  a  mortgage  to  the 
plaintiff  npon  the  farm  to  secure  the  payment  of  $300  in  six 
months,  with  interest  thereon  at  ten  per  cent.  Some  time  af- 
ter the  execDtion  of  the  mortgage  Delilah  Geiger  died. 

Thiscontniversy  commenced  by  the  plaintiff  filing  a  petition 
to  foreclose  the  mortgage.  He  made  Samuel  Geiger,  and  the 
minor  children  of  Delilah  Geiger  and  John  Reddington  and 
his  wife  Sarah  Reddington,  and  certain  otlier  parties,  defend- 
ants. John  and  Sarah  Reddington  filed  a  cross-bill  in  which 
they  sought  to  set  aside  and  annul  the  conveyance  from  them 
to  Delilah  Geiger,  on  account  of  failure  of  the  consideration, 
and  alleging  that  the  plaintiff  had  notice  of  such  failure  be- 
fore the  execution  of  the  mortgage.  Issue  having  been  joined 
between  the  parties  last  named  the  cause  was  refeiTed  to  Hon. 
Geo.  R  Stmble  for  trial.  He  recommended  to  the  court  that 
the  conveyance  should  be  set  aside,  and  that  the  plaintiff  had 
notice  of  its  invalidity  before  he  took  his  mortgage;  that  he 
was  not  entitled  to  a  foreclosure,  but  that  inasmuch  as  the 
Geigers  had  partly  performed  the  contract  by  keeping  the 
father  and  mother  for  several  years,  he  treated  the  mortgage 
as  an  assignnient  of  their  claim;  and  stated  an  account  between 
them  and  the  father  and  mother,  and  found  $177  to  be  due 
them,  and  recommended  that  the  defendants  be  required  to  pay 
\hat  sum  to  the  plaintiff,  and  that  the  same  should  be  made  a 
^en  upon  the  farm.  He  further  recommended  that  each  party 
lihould  pay  one-half  of  the  costs.  A  decree  was  entered  in 
accord  with  the  report  of  the  referee.     The  plaintiff  appeals. 

Jamea  E.  Jewell^pro  as. 

Nichols  €&  Bvmhamj  for  appellees. 

RoTHBOoK,  J. — L    A  question  is  made  by  appellees  as  to 
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the  right  of  appellant  to  prosecute  the  ap|>eal.     It  appears 

1.  APPEAL :      ^^^^  ^^^^^  ^^®  decree  was  entered  the  appellees  paid 
waiverof.       to  the  clerk  of  the  court  the  amount  which   was 

awarded  against  theoL,  inclnding  co^ts.  Ad  attorney  who  was 
engaged  in  assisting  the  plaintiff  in  the  trial  of  the  cause,  and 
had  filed  a  lien  for  fees,  received  from  the  clerk  a  part  of  the 
money  so  paid.  As  soon  as  this  was  known  by  plaintiff  he 
repudiated  the  transaction,  and  paid  to  the  clerk  the  amount 
8o  withdrawn.  Under  these  facts  it  is  apparent  that  plaintiff 
Las  not  waived  his  appeal. 

II.  Appellant  insists  that  the  conveyance  should  not  have 
been  set  aside;  that  the  most  appellees  can  claim  is  a  life-lease 

2.  CONVEY-  or  tenancy  of  the  land.  The  eviilence  as  to  where 
ting  aide.  the  fault  existed,  leading  to  the  disagreements  be- 
tween the  father  and  mother  and  their  daughter  and  son-in- 
law,  is,  as  usual  in  such  cases,  very  conflicting.  The  referee 
tbund  in  substance  that  each  of  the  contending  parties  was 
glad  to  separate  from  the  other  and  that  the  removal  <»f  Geiger 
and  wife  was  intended  by  all  the  parties  as  an  abandonment 
of  the  whole  undertaking,  and  a  relinquishment  by  them  of 
the  contract,  including  the  conveyance  of  the  land.  We  are 
not  disposed  under  the  evidence  to  disturb  this  finding. 

III.  The  referee  found  that  the  plaintiff  had  actual  notice 
of  the  rights  of  the  defendants  in  the  farm  before  he  took  his 
3. :  ref-  mortgage.     This  fact  we  think  is  supported  by  the 

deiice.  evidence.     In  a  pleading  filed   in  the  case  by  the 

plaintiff  he  admitted  that  before  he  took  his  mortgnge  he  went 
to  said  lands  to  make  an  examination  thereof  and  found  John 
and  Sarah  Reddington  in  possession,  claiming  under  a  life- 
lease.  There  are  other  facts  in  the  case  which  lead  us  to  doubt 
the  %'aliJity  of  the  mortgage.  It  seems  that  there  were  two 
deeds  mlcsging  from  the  chain  of  title,  as  shown  by  the  record, 
and  that  plaintiff  took  his  mortgage  with  a  knowledge  of  this 
fact.  The  transaction  was  therefore  not  a  straight  loan  upon 
a  perlkit  title  of  record. 
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IV.  It  i8  ur^ed  that  the  statement  of  the  account  between 
the  parties  is  groisly  inaccurate.  Appellant  claims  that  a  fair 
accunnting  according  to  the  evidence  shows  a  balance  against 
appellees  of  81,299,  instead  of  $177.  In  the  account  the  ref- 
eiee  made  allowance  to  the  Geigers  for  permanent  improve- 
ments on  llie  land.  For  repairs  nothing  was  allowed.  This, 
we  think,  is  correct.  It  is  claimed  that  the  rent  and  use  of 
the  farm  was  overestimated  by  the  referee.  We  have  exam- 
ined the  evidence  on  this  question,  and  all  the  other  mattera 
entering  into  the  account,  and  without  going  over  the  same  in 
detail  we  conclude  that  the  summing  up  by  the  referee  is  as 
nearly  correct  as  we  can  make  it,  and  we  are  content  to  adopt 
it  as  our  own. 

V.  Appellant  claims  that  ho  redeemed  the  land  from  a  tax 
sale  and  that  he  should  be  allowed  the  amount  paid  therefor 
4.  PRACTICE  in  addition  to  what  was  allowed  by  the  referee.    In 

coaiu  the  original  petition  for  foreclosure  a  claim  is  made 

for  taxci  paid  in  redemption  of  the  land.  It  is  claimed  that 
there  was  no  denial  of  such  claim  by  appellees.  An  examina- 
tion of  the  pleadings  leaves  the  question  in  some  doubt,  but 
we  incline  to  think  thare  was  a  general  denial  of  the  claim. 
The  doubt  arises  from  the  fact  that  in  the  admissions  and  de- 
nials the  counts  of  the  petition  are  not  specifically  named.  In 
the  trial  before  the  referee  no  evidence  whatever  was  intro- 
(Jnced  by  anyone  upon  the  right  of  plaintiff  to  have  taxes  re- 
funded. After  the  report  of  the  referee  was  tiled  the  plaintiff 
ii  ed  a  motion  to  recommit  the  case  to  the  referee  for  the  pur- 
pose of  taking  testimony  upon  this  claim.  The  motion  was  put 
upon  the  ground  that  the  plaintiff  by  inadvertence  omitted  to 
introduce  such  testimony.  The  motion  was  overruled.  Whether 
or  not  the  plaintiff  would  be  entitled  under  the  peculiar  facts 
iu  tliisj  case  to  be  reimbursed  for  taxes  paid  we  need  not  de- 
termine. There  is  much  in  the  case  leading  us  to  the  belief 
that  he  ouglit  to  have  kept  himself  out  of  this  controversy. 
Be  that  as  it  may^  we  are  nDt  disposed  to  interfere  with  the 
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discretion  of  the  court  in  refusing  to  again  refer  the  case. 

There  had  been  a  full  trial.     The   plaintiff  did  not  seek  to 

amend  his  pleadings.     He  asked  are-trial  upon  part  of  the 

chiim  made  by  him,  and  the  only  ground  therefor  was  his  own 

neglect  to  present  the  evidence  which  he  had  at  hand.     If  new 

trials  and  rehearings  are  to  be  allowed  for  such  causes,  parties 

will  never  know  when  litigation  is  at  an  end. 

Affirmed. 


Clark  v.  Haynes. 


1.  Landlord  and  Tenant:  action  for  bent:  attachment.  An  action 
for  rent  commenced  by  ordinary  att;ichment  before  the  rent  was  due  can- 
not be  deemed  an  action  to  effect  a  landlord's  lien,  and  plaintiff  takes, 
thereby  only  sach  lien  as  an  ordinary  atUvchmont  f^ves. 

Appeal  from  Polk  Circuit  Court. 
Monday,  October  24. 

Action  upon  a  delivery  bond  executed  by  the  defendant  for 
the  purpose  of  delivering  certain  property  attached  in  an  ac- 
tion in  which  the  present  plaintiff  was  plaintiff  and  one  Shif- 
fer  was  defendant.  The  plaintiff  avers  that  he  obtained  judg- 
ment against  Shiffer,  and  demanded  of  this  defendant  a  retorn 
of  the  property  discharged,  but  that  the  defendant  has  wholly 
failed  to  return  the  same. 

The  defendant  for  answer  avers  that  at  the  time  of  the  levy 
of  the  attachment  Shifier  was  not  the  owner  of  the  property, 
but  that  it  belonged  to  himself. 

Tliere  was  a  trial  without  a  jury,  and  judgment  was  rendered 
for  the  plaintiff.     The  defendant  appeals. 

Wright  cJ&  Wrightj  for  appellant. 

M,  D.  McUenry^  for  appellee. 
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Adams,  Oh.  J. — The  conrt  made  a  finding  of  facts  which 
was,  in  substance,  as  follows:  The  plaintiff  in  October,  1878, 
1.  LANDLORD  hrooght  an  action  in  ordinary  attachment  against 
actlon^or'*  Shiffer  on  a  promissory  note  given  for  rent,  which 
ment.  '  note  was  not  due.  The  prayer  was  that  an  attach- 
ment issue  and  Shiffer's  property  be  attached.  He  filed  a 
bond  as  in  ordinary  attachment,  and  a  writ  was  issned  and 
levied  upon  certain  corn  grown  upon  the  leased  premises. 
Judgment  was  recovered  against  Shitfer  for  the  amount  of  tho 
note.  Prior  to  the  levy  of  the  attachment  Shiffer  so'id  the 
corn  to  the  defendant,  and  under  claim  of  ownership,  the  de- 
fendant filed  the  bond  in  suit,  and  by  reason  thereof,  the  at- 
tachment was  discharged.  The  plaintiff  never  instituted  an 
action  to  enforce  his  landlord's  lien,  except  as  above  stated. 

The  court  found  as  a  conclusion  of  law  that  the  defendant's 
purchase  was  made  subject  to  the  plaintiff's  lien  as  landlord, 
and  rendered  judgment  for  the  plaintiff"  for  the  value  of  the 
com. 

Code,  section  2998,  provides  that "  in  an  action  brought  upon 
the  bond  (given  for  the  discharge  of  attached  property)  it 
shall  be  a  sufficient  defense  that  the  property  for  the  delivery 
of  which  the  bond  was  given  did  not  at  the  time  of  the  levy 
belong  to  the  defendant  against  whom  the  attachment  was  is- 
sued.'' The  court  found  the  fact  which  the  Code  says  shall  be- 
a  sufficient  defense,  but  held  that  it  was  not  sufficient  under 
the  circumstances  of  the  case,  because  the  action  was  brought 
for  rent,  and  the  corn  attached  was  grown  upon  the  leased 
premises.  In  this  it  appears  to  us  that  the  court  erred.  Tlie 
theory  of  the  court  doubtless  was  that  the  plaintiff  had  a  land- 
lord's lien;  that  the  lien  must  have  existed  before  the  sale  to 
the  defendant;  and  that  the  action  in  ordinary  attachment  was 
sufficient  to  effect  the  lien. 

Code,  section  2018^  provides  that  a  lien  may  be  effected  by 
the  comtnencement  of  an  action  within  the  period  tor  the  rent 
VuL.  LVII— 7 
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alune,  in  which  action  the  landlord  will  be  entitled  to  a  writ  of 
attachment  upon  filing  with  the  proper  clerk  an  affidavit  that 
the  action  is  commenced  to  recover  rent  accrued  within  one 
year  previous  thereto  npon  premises  described  in  the  affidav  f. 
**The  time  prescribed  within  which  the  action  must  be  com- 
menced is  the  year  after  a  year's  rent,  or  the  fent  of  a  shorter 
period  claimed,  falls  due,  and  in  case  the  term  has  expired  the 
action  must  not  be  commenced  later  than  six  months  from 
the  expiration  of  the  term.  The  action  in  which  the  plaint- 
iff's attachment  issued  was  brought  before  the  rent  l>eeainc 
due.  That  he  was  entitled  to  a  general  attachment  upon 
making  the  ])roper  allegation,  which  we  will  assume  that  he 
did  make,  no  one  would  deny.  But  it  has  been  expressly  held 
that  an  action  to  effect  a  landlord's  lien  cannot  be  commenced 
before  the  rent  is  due,  and  that  if  the  landlord  needs  to  aid  hid 
lien  by  preventing  a  disposition  of  the  property,  he  must  do 
so  by  an  action  in  equity  for  an  injunction.  Gai^ner  v.  Cut- 
ting, 32  Iowa,  552.  It  appears  to  us  that  under  that  decision 
the  plaintiff's  action  in  attachment  could  not  be  deemed  an 
action  to  effect  his  lien.  It  was,  doubtless,  because  of  that  decis- 
ion that  the  phiintiff  sought  an  ordinary  attachment  a^rainst 
Shiffer's  property  in  general.  Having  sought  and  obtained 
such  attachment,  the  object  of  which  is  to  create  a  new  lien, 
Hud  not  to  render  effective  one  already  existing,  we  think  that 
*ie  can  be  allowed  to  take  only  what  such  attachment  gives 
him.  In  M err ftt  v.  Fisher^  19  of  Iowa,  354,  the  court,  speak- 
ing of  a  landlord's  lieo,  said:  "Tlie  lien  and  the  remedy  thus 
given  to  the  landlord  are  purely  statutory.  It  is  a  species  of 
class-legislation  in  favor  of  landlords,  granting  them  rights 
not  given  to  creditors  generally.  It  follows  that  in  availing 
himself  of  this  special  remedy  the  landlord  must  take  it  just 
as  the  statute  gives  it  to  him.*' 

In  our  opinion  the  court  erred  in  rendering  judgment  for 
the  plaintiff,  and  the  judgment  must  be  • 

Bevsbsed. 
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,  MoFaul  V.  Woodbury  Countt. 

1.  Verdict:  indefinite:  equity.  Where  the  verdict  is  indefinite  and 
does  not  expresB  the  true  intention  of  the  jury,  the  mistake  or  omission 
being:  known  upon  the  return  of  the  verdict,  a  complete  and  adequate 
remedy  exists  at  law,  and  relief  therefor  cannot  be  sou^^ht  in  equity. 

Appeal  Jrom   Woodbury  District   Court, 

Monday,  Ootobsr  24. 

AonoN   in  chancery.      Plaintiff's   petition  was  dismissed 
upon  a  detnuri'er  thereto;  he  appeals  to  this  court. 

Fawoett  cfe  Pardoe^  for  appellant. 

S.  M.  Marshy  District  Attorney,  and  Oeo.  W.  Woikefield^ 
for  appellee. 

Beok^  J. — I.  The  petition  alleges  that  in  a  certain  action 
which  plaintiff  brought  against  defendant,  the  jury  rendered 
a  sealed  verdict  in  the  following  form:  "We,  the  jury,  find 
for  plaintiff*,  and  assess  the  amount  at  $500,  with  back  inter- 
est at  six  per  cent;"  that  for  the  reason  the  jury  were  not 
again  called  together  by  the  court,  they  were  not  required  to 
state  niore  definitely  their  findings;  that  at  the  proper  time, 
before  the  judgment  was  rendered,  plaintiff  moved  the  court 
to  amend  the  verdict  so  that  it  might  express  the  intention  of 
the  jury  to  add  to  the  amount  of  the  principal  debt,  interest 
at  six  per  cent  from  the  time  payment  was  demanded  to  the 
day  of  trial;  and  that  judgment  for  the  amount  of  the  ver- 
dict, as  so  amended,  be  rendered.  This  motion  was  over- 
ruled. The  petition  alleges  that  the  jury  did  intend  to  allow 
interest,  as  expressed  in  this  motion,  but,  through  mistake,  the 
interest  was  not  computed  and  added  to  the  principal  found 
due  by  tbem.    The  plaintiff  for  relief  prays  that  a  decree  be 
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entered  against  defendant  for  the  amount  of  the  interest. 
The  uraount  in  controversy  being  less  than  $100,  the  qnes- 
tiotia  involved  in  the  case  are  certified  to  this  court  as  required 
by  statute.  They  involve  the  correctness  of  the  ruling  of  the 
District  Court  in  sustaining  the  demurrer.  In  our  opinion, 
that  ruling  is  correct. 

11.  The  plaintiff  had  a  complete  and  adequate  remedy  at 
law,  by  motion  to  reform  the  verdict,  so  that  it  should  express 
V  VERDICT :  the  true  intention  of  the  jury,  if  such  intention 
equity.  *  appeared  in  the  verdict  considered  in  connection 
with  the  record  in  the  case.  This  remedy  plaintiff  pursued. 
Or  in  case  the  intention  of  the  jury  could  not  be  made  to  ap- 
pear, the  plaintiff  was  entitled  to  have  had  the  verdict  set 
aeide  upon  motion.  The  omission  or  mistake  of  the  jury  was 
well  known  to  the  plaintiff  upon  the  return  of  the  verdict. 
At  that  time  he  sought  for  relief  by  motion.  If  the  court 
erred  in  refusing  it,  the  decision  could  have  been  reviewed 
upon  appeal.  Relief  cannot  be  sought  in  chancery  when  so 
plain  a  remedy  exists  at  law. 

The  case  differs  from  Patridge  dk  Co,  v.  Harrow  et  al,j 
27  Iowa,  96;  Barihell  v.  Roderick^  34  Iowa,  517;  Snyder  v. 
JveSj  42  Iowa,  157.  In  these  cases  the  mistakes  were  not  dis- 
eovered  until  it  was  too  late  to  correct  them  by  motion. 

Tiie  decree  of  the  District  Court  is 
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Young  ▼.  MoWaid. 


Young  v.  MoWaid. 

1.  Appeal:  amount  in  controybrst.    Where,  before  the  trial  in  a  jae- 

tice's  court,  a  certain  amount  was  tendered  but  not  accepted,  and  trial 
was  had;  Held,  that  the  portion  of  the  claim  not  tendered  was  the 
amount  in  controversy  under  the  law  limiting  appeals. 

2.  Tender.    A  tender  made  after  suit  was  brought,  specifying  that  a  certain 

portion  of  the  amount  paid  into  court  was  to  be  applied  to  the  debt  and 
the  balance  to  the  costs,  is  proper  and  not  conditional. 

Appeal  from  Oass  GirouU  Gowrt. 

Monday,  Ootobbb  24. 

AonoN  originally  brought  before  a  justice.  Upon  an  ap- 
peal  to  the  Circuit  Court  there  was  a  judgment  for  plainti£ 
Defendant  appeals  to  this  court 

Chupman  <&  Ohapma^j  for  appellant 

L.  L.  DeZanOj  for  appellee. 

Beok,  J. — ^I.  The  plaintiff  brought  this  action  before  a  jus- 
tice of  the  peace  to  recover  $78.80  "for  corn  sold  and  deliv- 
ered to  defendant"  On  the  return  day  the  defendant  tendered 
and  paid  to  the  justice  "  $49.41,  as  the  amount  of  the  debt, 
and  for  the  further  sum  of  $10.05  as  costs,  being  all  the  costs 
in  the  cause  up  to  the  time  of  the  tender."  The  tender  not 
being  accepted,  there  was  a  trial  before  the  justice,  and  judg- 
ment was  rendered  for  plaintiff  in  the  amount  of  the  sum  ten- 
dered, and  against  him  for  all  costs  made  after  the  tender. 
The  plaintiff  appealed  to  the  Circuit  Court,  where  defendant 
moved  to  dismiss  the  appeal,  on  the  ground  that  the  court  had 
no  jurisdiction  of  the  appeal,  the  amount  in  controversy  being 
less  than  $25.  The  judge  of  the  Circuit  Court  certified  the 
questions  in  this  case,  thus  authorizing  an  appeal  to  this  court 
TJiese  questions  involve  the  correctness  of  the  Circuit  Court's 
action  in  overruling  the  motion  to  dismiss  the  appeal. 
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Younfi:  V.  McWald. 

II.  Chapter  163,  acts  Eighteenth  General  Assembly,  pro- 
v^ides  that  no  appeal  (from  a  justice  of  the  peace)  shall  be  al- 

1.  appeal:      lowed  in  any  case  where  the  amount  in  controversy 
amouDt  in 

coutroversy.    ^qqq  not  excecd  tweuty-five  dollars.      See  Miller's 
Code,  §  3575. 

What  was  the  amount  in  controversy  in  this  case  when  the 
appeal  was  taken?  It  is  evident  that  the  amount  in  contro- 
versy at  that  time  must  determine  whether  the  appeal  is  al- 
lowable. The  pleadings  may  be  so  amended  as  that  when 
judgment  is  rendered  the  issues  may  change  the  amount  in 
controversy,  so  that  it  will  not  be  the  same  as  the  prior  plead- 
ings showed.  Thus  plaintiff  may  have  set  out  in  his  original 
claim  two  causes  of  action.  At  the  trial  one  may  have  been 
withdrawn  by  the  plaintiff,  or  it  may  have  been  admitted  by 
defendant.  The  amount  in  controversy  afterwards  would  be 
the  claim  contested  by  the  parties. 

The  case  before  us  is  of  this  character.  Defendant's  tender 
admitted  plaintiff's  claim  to  the  amount  of  the  money  paid 
into  court.  There  is  no  controversy  as  to  this  sum.  It  is  ad- 
mitted on  all  hands  plaintiff  is  entitled  to  recover  the  money 
tendered.  There  is  no  dispute,  no  controversy,  about  tliat 
amount.  But  there  is  a  controversy  whether  plaintiff  shall 
recover  the*  part  of  his  claim  not  tendered.  The  amount  of 
the  claim  not  tendered  is,  therefore,  the  amount  in  controversy 
in  this  action.  It  is  less  than  twenty-five  dollars  and  no  ap- 
appeal  was,  therefore,  allowable  in  this  case. 

III.  Counsel  for  pliantiff  insists  that  the  tender  as  made 
was  conditional,  and  was  therefore  not  good.      The  language 

2.  TENDER.  of  the  record  reciting  the  tender  we  have  above 
quoted.  We  are  able  to  discover  therefrom  no  condition  at- 
taclied  to  the  tender.  Tlie  record  simply  expresses  that  a 
specified  ]>ortion  of  the  sum  of  money  paid  as  a  tender  is  to 
be  applied  to  the  debt,  and  the  balance  to  the  costs.  This 
was  proper  for  the  law  requires  when  a  tender  is  made  after 
fiuit  lias  been  brought  that  the  costs  must  be  covered  by  the 
tender.    Barnes  v.  Green^  80  Iowa  114. 
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The  teoiler,  as  shown  bj  the  record,  covered  the  costs  jnade 
op  to  the  day  of  tender.  The  balance  of  the  money  paid  into 
oonrt  was  to  be  applied  upon  the  debt. 

In  our  opinion,  the  Circuit  Court  erred  in  overruling  the 

motion  to  dismiss  the  appeal. 

Revebsrd. 


Thb  Statb  v.  Vail. 


67    IW 
!  99    404, 


I.  Criminal  Law:  discharge  of  defendant:  costs  on  appeal.  A 
prosecution  under  a  city  ordinance,  enacted  by  authority  of  the  State 
law,  the  violation  of  which  is  punishable  by  fine  and  imprisonment,  is 
a  criminal  proceeding,  and  an  acquittal  on  appeal  m  the  District  Court 
is  an  end  of  the  defendant's  liability. 

Aj^peal  from  Ilaatdln  District  Court. 

Monday,  Ootobkk  24. 

The  defendant  was  an*ested  upon  an  information  charging 
him  With  the  sale  of  ale,  beer,  porter,  and  mixed  liquors,  con- 
trary to  the  statutes  of  Iowa,  and  the  ordinances  of  the  incor- 
porated town  of  Eldora.  Upon  a  trial  before  a  justice  of  the 
peace,  he  was  adjudged  guilty.  He  appealed  to  the  District 
Court,  where  he  was  tried  and  acquitted  upon  the  ground  tliat 
tlie  ordinance  of  the  town  of  Eldora,  under  which  the  prose- 
cation  was  had,  was  not  legally  enacted.  The  State  appealed 
to  this  court,  and  the  judgment  of  the  District  Court  was  re- 
versed. The  costs  in  this  court  were  taxed  to  the  defendant, 
lie  now  moves  to  re-tax  the  costs  and  relieve  him  from  the 
payment  thereof. 

H.  L.  Fluffs  for  defendant 

Smith  McPhersonj  Attorney  Oeneraly  for  the  State. 

KoTURooK,  J. — The  ordinance  under  which  the  defendant 
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The  State  v.  Vafl. 

was  prosecuted  providec  that  its  violation  shoo  Id  be  piinislm- 
1.  cKiMiNAL  ^^®  kv  »  ti"^  ^f  ^^y  l^Q  t'**'^  fi^®  dollars,  nor  more 
ciiar:;o of  de-  tli*^"  fi^J  dollars,  and  in  default  of  payment,  im- 
cosjsonap-  prisonment  in  jail,  not  exceeding  thirty  days. 
This  and  many  other  ordinances  of  cities  through- 
out the  State  make  the  ofleiisos  which  they  prohibit  criminal 
in  their  nature  and  punishable  by  tine  and  imprisonment.  The 
law  provides  that  where  the  defendant  in  a  crinMual  case  is  ac- 
quitted  of  the  charge  in  the  District  Court,  the  State  may  ap- 
peal, but  this  court  cannot  reverse  the  judgment  or  so  modily 
it  as  to  increase  the  punishment.  Code,  §  4539;  and  see  Stats 
V.  Kinney^  44  Iowa,  4rl4.  In  a  criminal  case,  then,  whei-e 
there  is  an  acquittal  in  the  District  Court,  and  the  dclendant 
is  dischargcfl,  the  discharge  is  an  end  of  the  case  so  far  as  he  is 
concerned.  The  appeal  is  a  matter  of  no  moment  to  him,  and 
indeed,  in  many  criminal  cases  where  the  State  appeals,  the  de- 
fendant does  not  appear  in  this  court.  Such  was  the  case  in 
the  present  instance.     See  53  Iowa,  550. 

It  only  remains  to  be  determined  whether  or  not  this  was  a 
criminal  proceeding.  It  appears  to  us  that  where  authority  is 
given  to  a  municipal  cor}X)ration  to  pass  ordinances,  the  viola- 
tion of  which  is  punishable  with  fine,  or  fines  and  imprison- 
ment, the  proceedings  thereunder  are  necessarily  criminal  pro- 
ceedings. See  Jaquith  v,  Royce^  42  Iowa,  406.  All  of  the 
proceedings  in  the  District  Court  upon  appeal  are  the  same,  as 
upon  appeals  from  the  judgments  of  the  justices  of  the  pejice 
under  the  criminal  laws  of  the  State.  Now,  when  the  State 
has  delegated  authority  to  a  municipal  corporation  to  enact 
ordinances  for  the  punishment  of  oftenses  as  crimes,  the  pro- 
ceedings are  criminal,  and  an  acquittal  upon  appeal  to  the  Dis- 
trict Court  is  an  end  of  the  defendant's  liability.  The  mo 
tion  to  re-tax  costs  will  be  sustained. 
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Fiist  National  Bank  of  Bellaire.  Ohio,  ▼.  Mason  &  Go. 

FiBST  National  Bank  op  Bellairb,  Omo,  v.  Mason  &  Co. 

1.  Verification :  sufficienot  of.    Where  in  an  action  by  an  indorsee* 
upon  an  acceptance  drawn  by  a  company,  the  verification  was  made  by 
the  secretary,  who  was  also  a  member  of  sach  company,  and  showed 
affiant  was  familiar  with  the  transactions,  it  is  sufficient. 

Appeal  from  Polk  Cvrouit  Court. 

Monday,  October  24. 

Action  upon  a  written  acceptance  of  a  draft  drawn  by  the 
Biickeje  Lantern  Company,  and  indorsed  to  the  plaintiff. 

There  was  an  answer  denying  the  signature  of  the  defendants 
to  the  acceptance  of  the  dralt,  and  denying  that  the  plaintiff 
was  the  owner  thereof.  Two  counter-claims  were  also  pleaded 
which  it  was  alleged  arose  out  of  transactions  with  the  Lantern 
Company,  and  it  was  averred  that  the  draft  was  transferred  to 
the  plaintiff  subsequent  to  the  maturity  of  the  acceptance. 
These  pleadings  were  properly  verified.  The  plaintiff  tiled  a 
reply  in  general  denial  of  the  counter-claims.  A  motion  was 
made  to  strike  the  reply  because  not  properly  verified.  The 
motion  was  overruled.     Defendants  appeal. 

Cla/rJc  (&  Parkj  for  appellants. 

D.  F.  Witter  and  John  Mitohelly  for  appellee. 

RoTHRocK,  J. — The  draft  sued  on  was  in  the  usual  form  and 

payable  forty-five  days  after  date.   It  was  signed  "Buckeye  Lan- 

1.  vRRiFicA-    tern  Company,  E.  F.  Cash,  secretary."     It  was  in- 

ciencyof.       dorsed  as  follows  "Pay  to  the  order  of  First  Na- 

tional  Bank,  Bellaire,  Ohio,  E.  F.  Cash,  secretary.'^ 

"  S  PATE  OF  Ohio,  ) 
Jielmont  Co.,     J  ^^• 

**  1,  E.  F.  Cash,  being  duly  sworn,  depose  and  say,  that  I  am 
secretary  and  a  member  of  the  Buckeye  Lantern  Co.,  of  Bel- 
laire, Ohio,  and  as  such,  I  am  familiar  with  all  transactions 
between  said  company  and  the  defendants  herein,  since  the 
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Flfst  National  Bank  of  BeUaiie.  Ohio,  t.  Mawm  ft  Ca 

beginning  of  1879  np  to  the  present  time.     And  I  further  state 
that  I  have  read  the  foregoing  reply  of  the  First  National  Bank 
^of  liellaire,  Ohio,  and  the  same  is  true  as  I  verily  believe, 

E.  F.  Cash,  Secreta/ryP 

It  is  urged  by  counsel  for  appellant  that  this  verification  is 
insufficient,  because  it  does  not  show  that  the  affiant  kney  the 
tact  as  to  whether  the  draft  was  transferred  before  or  after  ma- 
turity. Section  2673  of  the  Code  provides  that  if  the  statements 
of  a  pleading  are  known  to  any  person  other  than  the  party, 
such  person  may  make  the  affidavit,  which  shall  contain  aver- 
ments  showing  affiant  competent  to  make  the  same. 

It  is  insisted  that  although  the  record  shows  that  Cash  was 
secretary  of  the  Lantern  Company,  and  signed  the  draft  and 
iitdoi-sed  it,  there  is  no  showing  that  he  knew  when  it  was  in- 
dorsed, because  the  statute  requires  the  averment  of  knowledge 
of  the  facts  to  be  made  in  the  affidavit.  This  appears  to  us  to 
be  rather  a  technical  objection  to  the  affidavit  of  verification. 
As  the  law  does  not  require  that  the  affidavit  shall  be  certain 
to  a  certain  intent  in  every  particular,  we  think  it  sufficient  if 
it  shows  that  the  affiant  was  possessed  of  the  requisite  knowl- 
edge of  the  facts  to  make  the  verification  to  the  general  denial 
contained  in  the  reply.  It  shows  that  he  was  a  member  of  the 
Lantern  Company,  and  its  secretary.  True  it  is  not  stated  in 
terms  that  he  was  such  member  and  secretary  when  tlie  draft 
was  drawn  and  indorsed.  But  he  states  that  as  such  member 
and  secretary  he  is  familiar  with  the  transactions  between  said 
company  and  the  defendant.  This  familiarity  with  the  busi- 
ness of  the  company  must  have  been  because  he  was  a  member 
thereof  and  secretary  when  the  business  was  transacted,  and  we 
think  it  not  an  unwarrantable  presumption  to  hold  that  his  offi- 
cial connection  with  the  company  was  sufficient  to  authorize 
him  to  make  the  verification. 

II.  This  disposition  of  the  case  renders  it  unnecessary  to 
dispose  of  the  motion  filed  by  appellee  and  submitted  with  the 
cause. 

AfTlBMSD* 
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Logan  y.  Maytag, 

Logan  v.  MATTAa, 

1.  Evidence:  ihmatbrial:  hearsat:  not  respokbivb.     Certain  evi- 

dence in  this  case  considered;  held,  improperly  admitted,  it  being  im- 
material and  hearsay;  also,  that  other  evidence  vtricken  out  as  not  re- 
sponsive, was  responsive  and  material. 

2.  Malicious  Prosecution :  advice  of  counsel.    Before  the  defendant 

in  an  action  for  malicious  prosecution  can  shield  himself,  under  the  ad- 
vice of  counsel,  he  mast  show  that  in  good  faith  he  stated  the  facts  fully 
to  his  attorney. 

Appeal  from  Marshall  District  Court. 

Monday,  Ootobeb  24. 

The  petition  states  the  defendant*  ^^with  malice  toward 
plaintiff  and  for  the  purpose  of  compelling  him  to  remove 
from  the  house  in  which  he  was  living,  and  from  the  farm  on 
which  said  house  is  situated,  and  without  probable  cause,"  filed 
an  intbrmatiou  before  a  justice  of  the  peace,  charging  that  the 
plaintiff  stole  one  bushel  of  corn  belonging  to  the  defendant; 
that  plaintiff  was  tried  and  acquitted  of  said  charge.  There' 
was  a  general  denial,  trial  by  jury,  verdict  and  judgment  for  the 
plaintiff.     The  defendant  appeals. 

£fou)a  cfe  Binfordy  for  appellant 
jP.  W,  SutioHy  for  appellee. 

Sbevebs,  J. — I.  The  plaintiff  was  the  tenant  of  the  defend- 
ant, in  possession  of  certain  premises,  and  the  theory  of  the 
1.  KviDKNc»:  *^^"^^®^  ^^  tl^®  t^5*l  was  the  defendant  determined 
Immaterial,  plaintiff  should  leave  said  premises,  and  tor  the 
purpose  of  effectuating  this  object,  the  criminal  prosecution 
was  commenced,  and  that  in  so  doing  he  was  actuated  by  ex- 
press malice.  For  the  purpose  of  establishing  such  theory, 
the  plaintiff  proved  by  one  Schnell  that  his  brother  went  to 
the  plaintiff  for  the  purpose  of  buying  him  out,  and  asked 
said  witness  the  following  question:  '*  Do  you  know  of  May- 
tag's  requesting  him  to  go."     The  witness  answered:  ^^  I  don't 
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Logan  y.  Ma>'ta«^ 

know  if  Mr.  Maytag  did,  or  who  did  *  *.  I  suppose  May- 
tag knew  it.  My  brother  did  not  take  the  place  at  all."  There- 
upon the  defei)dant  moved  the  court  to  strike  out  the  "  testi- 
mony of  this  witness  as  to  this  point.''  The  motion  was 
overruled.  It  should  have  been  sustained.  The  evidence  was 
material  only  for  the  purpose  of  showing  the  brother  of  the 
witness  was  the  agent  of  the  defendant,  or  had  been  solicited 
by  the  latter  to  purchase  the  lease  of  the  defendant.  But  it 
was  not  shown  the  defendant  had  anything  to  do  with  the  mat- 
ter. For  uught  that  appears  the  brother  of  the  witness  acted 
entirely  on  his  own  motion.  It  was  therefore  immaterial  what 
he  did  or  said. 

II.     The  same  witness  testified  he  was  present  at  the  trial 
before    the   justice    of    the    peace,    and   from   the   two   ab- 

jj^^_     stracts   the   following  appears  to  have  occurred: 

■*^*  The  plaintifi^  asked  the  witness  what  was  "said 

there  about  Mr.  Logan's  *  moving  away,'  or  *  skipping  out,'  or 
'  anything  of  the  kind.' "  The  witness  answered:  "  Well,  Mr. 
Logan  was  there;  they  gave  him  his  freedom.  They  talked 
among  themselves.  I  don't  know  who  said  it,  that  he  would 
*  never  appear,' and 'skip  out.'  I  believe  Maytag  was  there. 
1  ain't  certain,  but  believe  he  was  theie.  Mr.  Maytag  didn't 
say  it,  but  somebody  did.  I  wouldn't  swear  that  Maytag  said 
it."  The  defendant  moved  the  court  to  strikeout  the  evidence 
"as  to  leaving,  or  skipping  out,  because  hearsay."  The  mo- 
tion was  overruled.  Counsel  for  the  appellee  maintains  the 
evidence  was  proper  and  material  for  the  purpose  of  showing 
the  object  of  the  plaintiff  was  to  get  defendant  to  leave  the 
farm  by  the  institution  of  the  criminal  action.  But  the  diffi- 
Liiji  V  i^  ill"/ evidence  was  clearly  hearsay,  and,  therefore,  should 
have  been  excluded,  unless  the  defendant  was  present  at  the 
time,  and  it  was  his  duty,  under  the  circumstances,  to  speak. 
At  least  this  may  be  so,  but  the  evidence  fails  to  show,  if  pres- 
ent, he  Jiejird  what  was  said. 

IIL     The  plaintiff  gave  evidence  tending  to  show  the  de- 
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fendant  said  at  the  time  of  the  trial  before  the  justice,  or  after 
^^^       tlie  verdict  was  rendered  "  that  lie  would  get  Mr. 

responsive.       j^^^^^^  ^q  j^jg  ^^^^  ^^  j^^^^   j^j^  j^  j^jj  „      ^y,,^^ 

Mr.  SnelHng,  a  witness  for  the  defendant,  was  on  the  stand  he 
was  asked:  '*  Yon  may  state,  if  yon  were  present  during  the 
trial,  whether  Mr.  Maytag  made  any  threats  about  getting 
Mr.  Logan  in  jail,  or  getting  hira  off  the  place,  or  anything  of 
the  kind."  The  witness  answered:  "I  was  present  during 
the  trial,  and  I  heard  no  such  threats  made  by  Mr.  Maytag." 
On  motion  of  the  plaimiff,  the  evidence  was  struck  out.  be- 
cause not  responsive.  In  this  we  think  the  court  erred.  The 
evidence,  in  our  opinion,  was  not  only  responsive  to  the  ques- 
tion, bnt  material  in  view  of  the  evidence  introduced  by  the 
plaintiff,  because  it  was  contradictory  thereto. 

Counsel  for  the  appellee  insists,  if  it  be  conceded  the  evi- 
deuce  should  not  have  been  excluded,  it  was  error  without 
prejudice,  because  evidence  of  the  same  character  was  after- 
ward given  by  the  same  witness.  The  witness  afterward  testi- 
fied in  substance  that  defendant  said  '*he  would  get  him 
(plaintiff)  in  jail,  if  he  did  not  quit  stealing  his  corn."  This 
is  materially  different  from  the  evidence  striken  out,  and,  also, 
that  which  the  plaintiff  sought  to  contradict. 

IV.  The  motion  for  judgment  on  the  special  verdict  was 
correctly  overruled,  because  it  was  not  sufficiently  full  and  ex- 
%  MAUCIOU8  P^^^^*  ^  entitle  the  defendant  to  judgment.  Be- 
pr^ution:  f^^Q  ^  person  can  shield  himself  in  a  case  of  this 
coiinseL  character  under  the  advice  of  an  attorney,  he  must 
state,  in  good  faith,  the  facts  fully  to  his  attorney.  The  special 
verdict  fails  to  show  the  plaintiff  did  so. 

We  do  not  understand  any  objections  are  urged  to  the  in- 
structions, except  that  it  is  said  the  court  erred  in  submitting 
the  question  of  probable  cause  tc>  the  jury.  In  this  we  do  not 
concur.  And  in  view  of  the  fact,  there  must  be  another  trial, 
we  deem  it  improper  to  discuss  this  or  the  question  whether 
the  eviileuce  was  sufficient  to  sustain  the  verdict. 

Bevkbsbd. 
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ThATBB  V.  COLDREN  ET  AL. 

1.  Conveyance:  consideration.     Evidence  considered;  held,  to  show 

a  Auflicient  consideratiooy  and  that  the  conveyance  was  made  in  g^ood 
faith. 

2.  Execution  Sale:  redbhption.    By  atteraptingr  to  redeem  from  an 

execution  sale,  a  party  admits  the  validity  of  such  sale,  and  that  the 
land  was  subject  to  the  jud^rment. 

8.  :  RIGHT  OF  redemption:  vendee  op  dependant.    The  vendee 

of  an  execution  defendant,  whoee  lands  are  sold  at  execution  sale,  muy 
redeem  the  lands  to  which  he  holds  title  from  such  sale,  although  the 
judgment  defendant  may  have  appealed  the  case. 

4.  :  :  defendant.  The  term  "defendant"  as  first  used  in  sec- 
tion 8102,  Code,  means  the  person  holding  the  right  to  the  possession  of 
the  lands  sold,  as  the  owner;  as  last  used,  it  means  the  defendant  in  the 
action. 

Appeal  from  Johnson  District  Court. 

Monday,  October  24. 

Action  in  chancery  to  quiet  the  title  to  lands.  There  was  a 
decree  granting  the  relief  prayed  for  by  plaintiff.  Defendants 
appeal. 

Milton  Remley^  for  appellants. 

Boal  cfe  Jackson^  for  appellee. 

Beck,  J. — I.  We  will  first  briefly  state  the  chain  of  title 
of  tlie  riBspective  parties  claiming  the  land  in  controversy  as  it 
appears  of  record. 

One  Lenox  is  the  common  source  of  the  conflicting  titles. 
He  conveyed  to  Landt,  who  executed  a  mortgage  to  secure  the 
pHymmit  of  the  purchase-money,  which  was  subsequently  fore- 
closed, fttid  the  land  under  the  foreclosure  was  sold  to  Henckley, 
wlnj  conveyed  it  by  warranty  deed,  dated  March  15,  1877,  and 
recorded  August  28,  1877,  to  plaintiff. 

The  adverse  title  set  up  by  defendants  is  as  follows:     The 
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property  wae  attiK^hed  in  an  action  at  the  suit  of  defendant 
Schoonover.  receiver,  and  judgment  finally  rendei'ed  thereon 
against  Henckley.  The  attachment  was  prior  to  the  date  of 
the  recording  of  the  deed  of  Hencklpy  to  the  plaintiff  and  the 
judgment  was  subsequent  thereto.  Upon  this  judgment  the 
hind  was  sold  to  H.  M.  Remley,  May  18,  1878,  who  subse- 
quently conveyed  it  to  defendant  Shaw.  The  sheriffs  deed 
was  executed  on  the  day  of  the  sale  to  Itemley  Henckley  had 
appe;ilud  the  case  therein  the  judgment  was  rendere<l,  upon 
which  the  land  was  sold;  upon  this  fact  it  is  claimed  that  the 
sheriff's  sale  was  without  redemption. 

Other  facts  relied  upon  to  support  the  respective  adverse' 
titles  of  the  parties  are  as  follows: 

Henckley  and  three  others  entered  into  a  contract  under 
which  they  agreed  to  acquire  lands  by  gift  or  purchase,  for  the 
))iirporte  ot*  laying  out  towns  along  the  line  of  the  Chicago, 
Omaha  &  St.  Joseph  Railroad.  The  land  in  controversy,  it  was 
agr.  ed,  should  be  within  the  contract.  It  had  been  purchased 
by  Henckley  and  the  title  was  held  by  Landt.  Henckley  trans- 
ferred his  interest  in  this  contract  to  plaintiff  and  subsequently 
conveyed  to  her  all  the  lands. 

n.  Defendants  insist  that  this  conveyance  was  without 
consideration  and  fraudulent.  We  think  the  testimony  does 
1.  coNVKY-      not  support  this  position.  All  the  testimony  upon 

AwCK ! con- 

sideration.  the  subject  is  One  way,  tending  to  show  that  Henck- 
ley was  indebted  to  the  husband  of  plaintiff  and  discharged 
the  debt,  or  a  part  of  it,  by  transferring  the  land  to  plaintiff. 
We  think  that  the  testimony  plainly  shows  a  sufficient  consid- 
eration received  by  Henckley  and  that  the 'conveyance  was  in 
good  faith. 

III.  Counsel  for  the  respective  parties  devote  considerable 
time  to  discussing  the  effect  of  the  contract  above  referred  to, 
under  which  the  land  was  to  be  held  for  town  purposes.  Under 
tlie  view  we  tnke  of  the  case  this  contract  becomes  wholly  im- 
iiiatBrial  for  the  pro)»er  determination  iA'  the  case.     If,  as  de- 
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fendants  claim,  the  contract  was  abandoned,  and  was  never 
operative,  the  legal  title  is  shown  to  have  been  in  Ilenckley 
and  passed  to  plaintiff,  where  it  now  rests,  unless  defeated  by 
defendant  Shaw's  adverse  claim.  On  tl^e  other  hand  if  the  con- 
tract was  operative  and  the  land  is  within  its  provisions, 
Ilenckle}-  held  it  in  trust  for  his  associates.  Uis  transfer  to 
plaintiff  under  the  facts  of  the  case  could  not  have  defeated 
that  trust  and  it  is  held  by  plaintifl  subject  thereto.  Or  if  this 
view  be  not  correct,  Heiickley  held  the  legal  title  which  he 
transferred  to  plaintiff.  The  defendants  are  not  claiming  under 
the  trust,  but  upon  an  adverse  legal  title.  Wliether  the  lands 
in  the  hands  of  plaintiff  is  subject  to  that  trust  is  not  a  mat- 
ter fur  determination  in  this  action.  We  ai-e  called  upon  to 
de'ermine  which  of  the  contesting  parties  holds  the  legal  title. 
We  have  nothing  to  do  with  the  equities  of  other  persons  in 
the  land. 

IV.  Having  found  that  the  conveyance  to  plaintiff  by 
Henckley  was  made  in  good  faith  and  for  a  sufficient  consid- 
2.  RXEcuTioN  cration,  and  that  it  passes  the  legal  title,  unless  de- 
demption.  feated  by  defendants'  adverse  title,  we  are  relieved 
of  the  duty  of  following  counsel  in  their  discussion  relating 
to  the  effect  of  the  contract  referred  to  and  the  equities  of 
other  persons.  We  are  to  enquire  which  of  the  parties  holds 
the  legal  title,  plaintiff  or  defendant  Shaw.  Other  facts  not 
before  mentioned  must  be  here  stated. 

The  sheriff's  sale  under  which  Shaw  claims  title  was  mnde 
May  18,  1878.  On  the  14th  day  of  February.  1879,  plaintiff 
deposited  with  the  clerk  of  the  court  an  amount  sufficient  to 
redeem  the  land  from  the  sale.  It  will  be  remembered  that 
the  deed  was  made  upon  the  day  of  sale,  and  the  right  of  re- 
demption denied  on  the  ground  that  defendant  Henckley  had 
appealed  the  case  wherein  judgment  was  rendered  to  the  Su- 
preme Court. 

Plaintiff*  having  made  the  deposit  of  money  to  redeem  the 
land,  cannot  set  up  an  equity  under  the  original  contract  for 
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the  acquisition  of  town  property  to  defeat  the  sale.  By  her 
effort  to  redeem  from  the  sale  she  admits  that  it  was  valid,  and 
that  the  land  was  subject  to  the  judgment  against  Henckley. 
We  are,  tlierefore,  relieved  of  the  duty  of  considering  her 
claim  that  the  land  was  not  subject  to  sale  upon  the  judgment. 
We  now  reach  a  point  where  it  appears  that  the  case  turns 
wholly  upon  the  question  involving  plaintiff's  right  to  redeem. 
». ■:         If  she  possessed  that  right,  the  sheriff  ?8  deed  was 

right  of  re-  ^  ^     ' 

vemfie^of*  prematurely  made,  and  therefore  invalid,  for  she 
defendant,  ^jjj  actually  make  the  redemption  within  the  time 
prescribed  by  statute.  We  will,  for  the  sake  of  perspicuity,  re- 
peat facts  involved  in  the  question  of  redemption. 

The  judgment  upon  which  the  sale  was  made  was  rendered 
after  Henckley  acquired  the  legal  title  to  the  lands  under  the 
foreclosure.  The  deed  was  made  after  the  attachment  and  re- 
corded after  the  judgment  was  rendered  in  the  case,  and  the 
redemption  was  made  within  nine  months  after  the  sale  of 
the  lands.  Henckley  appealed  from  the  judgment,  which  was 
affirmed.  Under  these  facts,  did  plaintiff  have  the  right  of 
redemption?  If  such  right  exists  it  must  bepknted  upon  the 
statute.  There  is  no  provision  expressly  authorizing  the  ven- 
dee of  an  execution  defendant  to  redeem  from  a  sheriff's  sale. 
Such  right  IS  conferred  upon  the  defeudant,  judgment  credi- 
tors, and  mortgagees  in  express  language  by  the  statute.  Un- 
less by  construction  of  the  statute  the  right  of  redemption  is 
secared  to  the  vendee  of  the  execution  defendant,  we  will  find 
tlie  astonishing  result  that  the  right  of  redemption  is  se- 
cured to  the  lien-holder,  while  it  is  denied  to  the  vendee  of 
the  judgment  debtor,  the  holder  of  the  title.  We  think,  how- 
ever, that  the  right  of  redemption  is  secured  to  the  vendee  of 
the  judgment  defendant  by  a  fair  interpretation  of  Code,  sec- 
tion 3102,-  which  is  in  the  following  language: 

"  The  defendant  may  redeem  real  property  at  any  time  within 
one  year  from  the  day  of  sale  as  herein  provided,  and  will  in 
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the  meantime  be  entitled  to  the  possession  of  the  property. 
But  in  no  action  where  the  defendant  has  taken  an  appeal  from 
the  Cii'cuit  or  District  Court,  or  stayed  execution  on  the  judg- 
ment, shall  he  be  entitled  to  redeem." 

This  provision  secures  not  only  the  right  of  redemption,  but 
the  possession  of  the  property  sold  until  a  deed  be  made  to 
the  person  described  by  the  term  "defendant."  There 
was  no  intention  in  the  mind  of  the  law-maker  to  secure 
the  possession  to  one  not  holding  the  right  thereto  at  the 
time  of  the  sale.  If  the  land  was  in  possession  of  the 
vendee  of  the  execution  defendant,  surely  the  intention 
could  not  have  been  to  give  the  defendant  the  right  of  posses- 
sion until  the  deed  should  have  been  made.      The  term  "  de- 

^ .  fendant,"  in  the  first  sentence  of  the  section,  must, 

defendant.  therefore,  be  understood  as  describing  the  person 
holding  the  right  to  the  possession  as  the  owner  of  the  land. 
The  vendee  of  the  execution  defendant  is  described  by  the  term 
as  well  as  defendant  in  execution  himself,  in  case  he  had  not 
conveyed  the  land.  Under  this  provision  we  think  the 
right  of  redemption  is  secured  to  the  vendee  of  the  execution 
defendant. 

The  last  sentence  of  the  section  provides  that  when  the  defend- 
ant has  taken  an  appeal  he  cannot  redeem.  The  person  here  re- 
ferred to  and  described  as  the  "  defendant,"  is  the  party  to  the 
suit,  not  the  vendee  of  the  "  defendant ''  for  he  cannot  appeal  the 
case.  The  provision,  therefore,  is  intended  to  take  the  right  of 
redemption  from  the  defendant  who  could  appeal,  and  not  from 
his  vendee  who  could  not.  The  law  will  never  impose  restriction 
upon  the  rights  of  one  man  on  account  of  the  acts  of  another.  This 
is  surely  so  when  the  first  is  in  no  manner  responsible  for  the 
acts  of  the  last.  We  reach  the  conclusion  that  plaintiff  as  the 
vendee  of  Henckley  was  entitled  to  redeem,  and  that  the  sher- 
iff's deed  made  on  the  day  of  sale,  being  premature,  was  void. 
These  views  find  some  support  in  Harvey  v.  Sjmldingj  16 
Iowa,  398,  and  Seiben  v.  Becker  et  al.y  53  Iowa,  24.    The  re- 
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demption  actually  made  by  plaintiff  operated  to  discharge  the 
land  from  liability  upon  the  judgment.  As  the  sheriff's  deed 
was  void,  defendant  Shaw,  though  an  innocent  purchaser,  ac- 
quired no  title  under  it.  These  conclusions  support  the  de- 
cree of  the  court  below,  which  quiets  the  title  in  plaintiffs.  It 
is  therefore 

Affirmed. 


BiOE  v.  Eblso. 


1.  Mortgage:  judgment  liens:  after  acquihed title.  A  mortgage 
of  lands  not  owned  by  the  mortgagor,  will  attach  and  beoome  a  lien 
Uiereon,  there  being  no  intervening  equities,  the  moment  the  mortgagor 
acquires  title  to  the  land,  and  it  cannot  be  divested  by,  or  rendered  sub- 
ordinate to,  the  lien  of  subsequent  judgments. 

2. : .  Holders  of  judgment  liens,  not  made  parties  in  the  fore- 
closure of  a  superior  mortgage,  have  their  right  of  redemption,  bat  can- 
not acquire  titles  under  execution  sales  that  will  defeat  the  mortgage 
title. 

Appeal  from  FrarMm  CvrowU  Cov/rt, 

TuESDAr,   OOTOBBR  25. 

AcnoN  to  recover  the  possession  of  and  quiet  the  title  to  cer- 
tain lands.  The  defendant  set  up  an  adverse  title,  and  prayed 
that  it  be  quieted  in  him.  There  was  a  decree  granting  to  de- 
fendant the  relief  sought  in  his  cross-petition.  Plaintiff  ap- 
peals. 

McKimie  <&  Hememjoayy  for  appellant. 

Fred  Oihnariy  for  appellee. 

Beck,  J. — I.  The  conflicting  titles  to  the  lands  in  contro- 
versj,  held  by  the  respective  parties,  are  each  traced  to  Catha- 
rine McMannis.  Plaintiff  claims  under  a  sheriff's  deed  exe- 
cuted upon  a  sale  had  on  a  decree  of  foreclosure  of  a  mort- 
gage executed  by  Catharine  McMannis.    Defendant's  title  is 
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based  upon  sheriffs'  sales  and  deeds  under  judgments  against 
lier.  The  facts  relating  to  these  conflicting  titles,  so  far  as  it 
is  necessary  to  state  them,  are  as  follows: 

AS  TO  plaintiff's  TITLB. 

1.  Catharine  McMannis  executed  to  plaintiff  March  27, 1873, 
a  mortgage  upon  the  land  in  controversy,  and  it  was  filed  for 
record  the  31st  day  of  the  same  nionth.  This  mortgage  pur- 
ports to  be  executed  by  Catharine  McMannis,  both  in  her  own 
right  and  as  executrix  of  the  estate  of  James  W.  McMannis. 
It  contains  general  covenants  of  warranty  as  well  as  covenants 
of  seizin  and  against  incumbrances. 

2.  An  action  to  foreclose  the  mortgage  making  Catharine 
McMannis  the  only  defendant  resulted  in  a  decree  of  foreclos- 
ure rendered  February  12,  1875.  A  personal  judgment  was 
rendered  against  Catharine  McMannis,  but  the  decree  provides 
that  execution  shall  issue  against  the  estate  of  J.  W.  McMan- 
nis for  any  balance  that  may  remain  after  the  sale  of  the  prop- 
erty mortgaged.  On  the  20th  of  May,  1876,  the  land  was  sold 
upon  this  decree  and  a  sheriff's  deed  to  the  plaintiff  was  exe- 
cuted therefor  July  10,  1878. 

3.  William  M.  McMannis  conveyed  the  land  by  quitclaim 
deed  to  Catharine  McMannis  October  25,  1873.  It  was  ad- 
mitted that  William  M.  McMannis  owned  the  land  by  inherit- 
ance from  James  W.  McMannis. 

4.  It  is  not  shown  that  Catharine  had  authority  cflnferred 
upon  her  as  executrix  of  J.  W.  McMannis  to  execute  the  mort- 
gage to  plaintiff. 

AS  TO  defendant's  TITLE. 

Defendant's  sheriffs'  deeds  were  made  September  2,  1877, 
upon  sales  had  September  2,  1876,  under  judgments  against 
Catharine  McMannis,  the  oldest  of  which  was  rendered  Febru- 
ary 23,  1874;  the  other  judgments  subsequently  became  liens. 

It  will  be  observed  that  Catharine  acquired  the  title  to  the 
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land  before  the  judgments  under  whicli  defendant  claims  were 
recovered.  The  mortgage  under  which  plaintiff  claims  was  exe- 
cuted before  she  acquired  the  title.  It  is  not  claimed  that 
the  mortgage  was  effective  as  a  conveyance  by  her  as  executrix, 
nor  is  it  denied  that  it  would  have  been  operative  to  create  a 
lien  upon  the  land  had  she  owned  the  land  when  it  was  exe- 
cuted. But  it  is  denied  that,  as  the  land  was  afterwards 
acquired,  the  mortgage  operated  as  a  lien  when  the  title  passed 
to  Catharine.  Right  here  is  the  point  of  dispute.  Defendant 
insists  that  the  mortgage  is  not  a  lien  upon  the  land  for  the 
reason  that  it  was  acquired  after  the  mortgage  was  executed. 
Plaintiff  maintains  that  the  mortgage  lien  attached  when  the 
title  of  the  land  was  vested  in  Catharine.  We  think  the  ques- 
tion involved  in  the  case  is  one  of  no  great  diiBculty  and  may 
be  determined  by  the  application  of  familiar  principles  of  the 
law. 

II.     The  mortgage  executed  by  Catharine  binds  her  person- 
ally by  the  covenants  it  contains.     It  of  course  did  not  operate 
1  MOBTOAOE  •  ^  *  ^^®^-  upon  the  lands  before  she  acquired  the 
lieM^^ter     ^^"'^     Now,  as  between  her  and  the  mortgagee,  if 
acquired  title,  ^.j^^  rights  of  Others  did  not  intervene,  there  can  be 
no  doubt  tliat  the  mortgage  would  attach  at  the  moment  she 
acqnired  the  title.     No  court  could  hear  her  deny  the  validity 
of  the  mortgage.    If  there  were  no  subsequent  grantee  or  lien- 
holders,  or  others  having  adverse  interests,  the  mortgagee  could 
enforce  the  mortgage  against  the  land,  and  this  right  attached 
the  moment  the  mortgagor  acquired  the  title  to  the  land.     At 
that  time  the  record  shows  the  judgments  under  which  defend- 
ant claims  had  not  been  rendered,  or  were  not  liens.     The  old- 
est of  the  judgments  did  not  become  a  lien  for  about  ten  months 
after  the  mortgage  was  executed.     If  the  mortgage  was  a  valid 
lien    upon  the  land  for  ten  months  it  could  not  have  been 
divested  by  subsequent  judgments  or  made  subordinate  thereto. 
The  lien  of  a  judgment  is  upon  the  interest  of  the  defendant 
in  the  lauds.   It  is  not  controlled  by  the  legal  but  by  equitable 
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title.  It  will  reach  an  equity  in  lands  held  by  the  defendant, 
or  if  the  defendant  holds  the  legal  title  and  the  equity  is  else- 
where the  lien  does  not  operate  upon  the  laud.  In  enforcing 
judgment  liens  the  law  looks  for  tlie  equitable  interest  in  the 
lands.  If  the  defendant  have  not  such  interest  and  holds  the 
legal  title  the  lien  does  not  attach;  if  he  have  such  interest  and 
another  holds  the  legal  title  the  lien  will  attach.  These  are 
familiar  doctrines  of  this  court. 

,  Now  when  the  oldest  of  the  judgments  under  which  defend- 
ant claims  were  rendered,  the  mortgage  under  which  plaintiff 
claims  had,  in  equity  at  least,  attached  to  the  land  as  between 
the  mortgagor  and  the  mortgagee.  Defendant  can  urge  no 
equity  arising  under  the  judgments  that  will  displace  the  equity 
of  the  mortgagee.  We  conclude,  therefore,  that  the  mortgage 
lien,  under  which  plaintiff  claims,  is  prior  to  the  judgments 
upon  which  defendant's  title  is  based. 

Code,  Sec.  1931,  provides  that  a  deed  conveying  an  interest 
not  held  by  the  grantor  will  operate  to  pass  it,  when  it  is  sub- 
sequently acquired.  We  know  of  no  reason  why  this  pro- 
vision should  not  be  held  to  extend  to  mortgages  where  there 
is  no  intervening  equity.  It  is  in  accord  with  the  rule  of 
equity  just  stated,  upon  which  the  decision  of  the  case  may 
be  well  rested. 

III.  When  the  mortgage  was  foreclosed  the  judgments 
under  which  defendant  claims  were  liens  upon  the  land,  infe- 

2. : .  rior,  however,  to  plaintiff's  mortgage.    The  holders 

of  these  liens  were  not  made  parties  to  the  foreclosure  proceed- 
ings and  their  right  of  redemption  was  not  therefore  foreclosed. 
That  right  could  have  been  enforced.  Whether  it  has  been 
lost  we  need  not  now  determine.  We  are  well  satisfied  that 
defendant  has  not  acquired  a  title  under  the  execution  sales 
which  will  defeat  plaintiff's  title. 

The  judgment  of  the  Circuit  Court  is 

Rbvebsed. 


DECEMBER  TERM,  1881.         '  119 

Eice  Y.  Kelso. 
ON  BBHBARING. 

Bbqk,  J. — I.  At  a  former  term  a  rehearing  was  granted  in 
this  case  upon  the  petition  of  defendant.  This  order  was  made, 
not  so  much  because  we  doubted  the  correctness  of  the  conclu- 
sion reached  in  the  foregoing  opinion,  as  for  the  reason  that 
defendant's  counsel  insists  that  our  decision  is  in  conflict  with 
authorities  cited  in  his  argument  and  again  urged  upon  our  at- 
tention in  the  petition  for  rehearing.  The  authorities  thus 
brooffht  to  our  attention  are  as  follows:  Kreichhaum  v,  MiU 
ion^  49  Oal.,  60;  Ooodenoto  v.  Ewer^  16  Cal.,  463;  Bellock  v. 
RogerSj  Adm^r^  9  Cal.,  123;  McMillan  v.  Richards^  Id.,  365; 
San  Francisco  v.  Lawton^  18  Cal.,  465;  SJuiw  v.  Beisey^  48 
Iowa,  468. 

We  did  not  refer  to  these  cases  in  the  foregoing  opinion  for 
the  reason  that  they  gave  no  support  whatever  to  the  positions 
of  defendant's  counsel.  We  are  not  expected  to  present  state- 
ments of  the  f€U3ts,  arguments,  and  decisions  of  cases  which  do 
not  support  the  points  to  which  they  are  cited.  It  is  not  neces- 
sarj  now  to  make  further  mention  of  these  authorities  than  to 
say  that  we  have  again  examined  them  and  find  that  our  first 
conclusion  as  to  their  eflTect  is  correct. 

IL  The  following  authorities  support  the  conclusions  we 
reached  in  this  case:  Jones  on  Mortgages,  Sees.  1656,  679; 
San  Francisco  v.  Lawton^  18  Cal ,  465  (474);  Clark  v.  Baker ^ 
14  Cal.,  612;  Gochenowr  v.  Mowry^  33  111.,  331;  Wark  v. 
WUlard,  13  N.  H.,  889. 

III.  The  mortgage,  under  which  plaintiff  claims,  attached 
to  the  land  when  the  mortgagor  acquired  title.  From  that 
moment  it  became  a  lien.  This  was  before  the  judgments, 
under  which  defendant  claims,  became  liens. 

But  counsel  for  defendant  insist  that  the  record  did  not  im- 
part notice  as  against  those  who  hold  under  the  judgment  for 
the  reason  that  the  mortgage  was  executed  before  the  mort- 
gagor acquired  title.     The  trouble  with  this  position  is  that 
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under  the  decision  of  this  court  an  unrecorded  mortga^  will 
hold  against  a  subsequent  judgment.  See  cases  cited  in  1 
Withrow  &  Stiles'  Dig ,  pp  262-3,  Sees.  194,  203,  204. 

IV.  Counsel  for  defendant  insists  that  the  property  in 
question  was  not  bound  by  the  foreclosure  for  the  reason  that 
the  decree  does  not  expressly  provide  that  after  acquired  title 
is  subject  thereto,  such  relief  was  not  sought  in  the  petition 
for  foreclosure.  The  mortgage  and  foreclosure  proceedings 
bound  the  land.  Questions  as  to  the  title  relate  to  the  evi- 
dence required  to  show  that  the  land  is  subject  to  the  mort- 
gage, and  it  was  not  necessary  that  they  should  be  referred  to 
in  the  decree.  It  is  too  late  now  to  inquire  whether  they 
were  properly  presented  in  the  pleadings  in  the  foreclosure 
case.  The  authorities  cited  by  defendant  on  this  point  fail  to 
support  his  position. 

V.  Counsel  for  defendant  complain  in  the  petition  fbr  a 
rehearing  that  our  former  opinion  erroneously  stales  the  sev- 
eral dates  of  the  judgments  under  which  defendant  claims. 
The  ultimate  facts  in  regard  to  the  dates  which  we  expressed 
is  that  the  title  was  acquired  by  the  mortgagor  before  the 
judgments  became  liens.  This  is  stated  in  the  abstract  and 
four  several  times  admitted  in  the  printed  argument  of  de- 
fendant's counsel,  that  is,  the  dates  when  judgments  became 
liens  are  stated  to  be  after  the  date  as  given  by  defendant's 
counsel  in  his  argument  when  the  mortgagor  acquired  title. 
We  were,  therefore,  surely  authorized  to  make  the  statements 
complained  of,  and  are  justified  in  expressing  surprise  that 
counsel  should  complain  of  a  statement  based  upon  so  many 
declarations  of  his  own. 

Counsel  now  relies  upon  the  recitals  of  the  sheriff's  deeds 
execvUeii  under  the  judgments  as  to  these  dates.  The  deeds 
are  found  in  an  amended  abstract  filed  by  defendant  which,  of 
conrsCj  was  before  counsel  when  he  made  the  statement  in  hiB 
printed  arguments  as  to  the  dates  in  question  above  referred 
tOr     Wo  were  authorized  to  presume  that  counsel  did  not  re- 
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gard  the  amended  as  co)itradicting  the  original  abstract  for 
the  reason  that  he  followed  in  his  statement  the  latter.  But 
the  discrepancy  in  the  dates  in  question  is  readily  explained. 
The  judgments,  or  some  of  them,  were  rendered  before  a  jus 
tice  of  the  peace,  and  were  filed  in  the  oflSce  ot  the  clerk  of 
the  Circuit  Court,  in  order  to  create  a  lien  on  real  estate.  Tlie 
abstract,  counsel's  argument,  and  our  opinion  all  state  the  dnte 
of  filing  of  the  judapments  in  the  clerk's  office  as  the  day  they 
became  liens.  The  recitals  in  the  sheriff's  deeds  mistakenly 
give  the  dates  of  the  judgments  as  the  dates  of  filing  The 
petition  for  rehearing  demands  no  further  attention.  We  ad- 
here to  our  firat  opinion,  ordering  the  judgment  of  the  court 

below  to  be 

Revebsed. 


Getohell  et  al.  v.  Benkdiot. 


Street :  dedication  in  pais:  citt  plat.  Where  a  party  baa  dedi^ted 
land,  by  acts  in  pais,  far  a  public  street,  and  the  pubhc  has  accepted 
the  dedication  and  acquired  a  ri^bt  thereto,  he  cannot  defeat  that  right 
by  subsequently  filing  a  city  plat,  covering  a  portion  of  the  same  land. 

:  :  EVIDENCE  OP.    Declarations  by  a  person  in  possession  of 


land  and  holding  an  estate  upon  condition  therein,  of  an  intention  to 
dedicate,  coupled  with  subsequent  acts  of  dedication,  when  the  land  re- 
verted to  him,  tend  to  establish  the  animus  dedicandi,  and  are  proper 
testimony. 

records:  TAXATION.    Where  land  has  been  dedicated  in  pais, 


and  continuously  used  as  a  highway,  the  facts  that  the  county  and  city 
records  all  fail  to  show  the  existence  of  the  highway,  and  that  the  land 
has  been  taxed,  will  not  defeat  the  dedication  or  destroy  the  easement 
which  the  public  holds  therein. 

ESTOPPJBL.     Where    a  party  holds  title    by   the   des- 


criptions given  in  a  city  plat,  which  does  not  recognize  a  highway,  ded- 
icated in  pais,  prior  to  the  filing  of  the  plat,  he  is  not  thereby  estopped 
from  asserting  the  existence  of  such  highway. 


80    m 


122  SUPREME  COURT  OF  IOWA, 

Getchell  y.  Benedict. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  Octobeb  26. 

AorroN  for  the  abatement  of  a  nuisance  committed  in  ob- 
structing, by  a  fence,  a  public  highway  and  to  recover  damages 
resulting  therefrom  to  plaintiffs.  There  was  a  verdict  and 
judgment  for  plaintiffs.  Defendant  appeals.  The  facts  of  the 
case,  so  far  as  they  are  involved  in  the  questions  ruled  by  the 
court,  appear  in  the  opinion. 

Harvey  cfe  Lehman^  for  appellant. 

Clark  cfe  Coivnor^  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiflfe  are  the 
owners  of  lot  11,  block  2,  of  Savery's  Park  Addition  to  the  city 
of  Des Moines,  upon  which  there  are  three  buildings  and  other 
improvements;  that  north  and  west  of  the  lots,  are  highways 
opened  and  dedicated  to  the  public  by  Lyon,  the  grantor  of 
Savery,  long  before  the  latter  acquired  the  property  and  platted 
it  as  an  addition  to  the  city;  that  the  street  west  of  plaintiffs' 
property  was  called  Railroad  street  and  the  dedication  thereof 
was  accepted  by  the  city  and  work  was  done  and  rep&irs  and 
improvements  were  made  by  the  city  upon  that  part  of  the 
street  adjacent  to  plaintiffs'  property;  that  the  public  have 
continuously  used  the  street  as  a  highway  for  more  than  twenty 
years  and  for  more  than  ten  years  prior  to  filing  the  plat  of 
Savory's  Park  Addition,  and  that  Savery  knew,  when  he  ac- 
quired the  property,  of  the  dedication  of  the  land  as  a  highway 
and  that  it  had  been  used  by  the  public  for  the  time  above 
stated.  It  is  further  averred  that  Savery  by  his  acts  and  con- 
tinued recognition  of  the  highway  is  estopped  to  deny  its  ex- 
istence.  It  is  alleged  that  defendant  has  obstructed  Railroad 
street  by  erecting  a  fence  thereon  and  by  enclosing  a  portion 
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thereof  adjoining  plaintiffs'  property,  and  that  defendant  still 
maintains  the  obstrnction  to  the  damage  of  plaintiffs. 

The  answer  of  defendant  denies  that  Lyon  ever  dedicated  or 
opened  the  streets  in  question,  and  avers  that  Lyon  sold  to  the 
M.  &  M.  Railroad  Company  the  land  which  is  described  as 
Savery's  Park  Addition,  of  which  the  realty  in  controversy  is  a 
part,  and  tliat  he  platted  the  land  adjacent  thereto,  and  flail- 
road  street  as  platted  by  Lyon  is  wholly  upon  the  land  adjacent 
to  Savery's  Park  Addition,  and  is  not  upon  that  addition.  It 
is  alleged  that  the  land  in  controversy  had  been  at  all  times 
claimed  as  private  property,  and  that  in  1864  Savery  pur- 
chased from  Lyon  the  tract  conveyed  and  platted  it  as  an  ad- 
dition to  the  city.  The  land  in  controversy  upon  which 
plaintiffs  claim  Kailroad  street  is  located  is  not  covered  by  a 
street  according  to  Savery's  plat,  but  constitutes  a  lot.  It  is 
shown  that  this  plat  was  tiled  in  1870,  and  it  is  averred  that 
the  city  has  never  claimed  that  a  street  exists  upon  the  land 
which  is  nninclosed,  and  has  been  taxed  each  year  as  private 
property. 

U.  The  evidence  tended  to  show  that  Lyon  in  1853  exe- 
cuted a  deed  for  a  tract  of  land  to  the  M.  &  M.  Railroad  Com- 
pany for  depot  grounds.  The  deed  is  upon  condition  that  if 
depot  buildings  should  not  be  erected  upon  the  property  within 
three  years  the  land  conveyed  should  revert  to  Lyon.  The 
highway  in  question  is  upon  this  laud.  The  railroad  company 
never  erected  the  depot  buildings  contemplated  in  the  condi- 
tions contained  in  the  deed  executed  by  Lyon.  It  is  not  denied 
that  the  title  reverted  to  Lyon.  In  1858  Lyon  filed  a  plat  of  the 
laud  adjacent  to  this  tract  as  an  addition  to  the  city.  The 
land  so  platted  was  upon  the  cast,  north  and  south  of  the  de- 
pot grounds,  but  did  not  cover  it.  The  land  in  controversy, 
being  a  part  of  the  depot  ground,  is  not  covered  by  the  plat 
filed  by  Lyon.  The  depot  grounds  were  sold  by  Lyon  to  Sav- 
ery  in  1864  or  1865.  The  evidence  tends  to  establish  a  dedi- 
cation of  the  land  in  question  to  the  public  for  the  purposes 
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of  a  highway  by  Lyon   bef»>re  Savery  acquired   the  title,  and 
that  the  street  was  improved  by  the  city  and  was  continnoualy 
used   by  the    public    until    it  was  obstructed   by  defendant. 
Other  facts  need  not  be  stated  as  they  are  not  essential  to  an 
understanding  of  the  queetions  of  law  presented  by  the  case. 
III.     The  defendant's  counsel  do  not  dispute  the  correctness 
.of  the  instructions  given  to  the  jury,  relating  to  the  proof  re- 
quired to  establish  the  dedication  in  pais  of  land 

1.  STREET  :  *  -^ 

puis^^city  ^^  ^^^  ^^^  purposes  of  a  highway',  but  they  insist  the 
^^^^'  instructions  were  n«>t  applicable    to  tJie  case  for 

this  reason:  Lyon  appro[)riated  the  land  to  the  public  by 
the  plat  which  was  filed  in  pursuance  of  the  statute.  It  is 
not  competent  to  establish  another  or  different  dedication  of 
the  same  land  by  parol  declaration  or  acts  in  pais. 

The  proposition  of  law  announced  by  counsel  may,  for  the 
purpose  of  this  case,  be  admitted.  But  the  record  does  not 
disclose  the  fact  to  which  it  is  applied  in  counsel's  proposition. 
The  land  in  question  was  not  covered  by  the  plat  filed  by 
Lyon;  he  made  no  attempt  to  dedicate  it  to  the  public  in  that 
manner.  There  was  not,  therefore,  a  dedication  in  pais  of 
land  which  had  before  been  dedicated  by  meansof  the  recorded 
plat.  A  further  statement  of  facts  as  disclosed  by  th'e  record 
will  make  our  position  plain. 

It  will  be  remembered  that  the  land  adjacent  to  the  depot 
tract  was  platted,  while  the  depot  tract  itself  was  not  covered 
by  the  plat.  This  plat  shows  Railroad  street  adjacent  to 
plaintiffs'  lot  to  be  33  feet  wide.  This  strip,  33  feet  in  width, 
was  dedicated  by  the  plat.  The  street  is,  however,  66  feet  in 
width,  the  other  strip  of  land  covered  by  the  street  not  dedi- 
cated by  the  plat  was  dedicated  by  parol  declarations  and  by  acts 
in  pais.  It  will  be  seen  that  the  street  as  to  half  of  its  width 
was  dedicated  by  the  plat;  as  to  the  other  half  by  acts  in  pais. 
It  fullows  therefore  that  there  is  no  attempt  in  this  case  to 
hHow  a  dedication  in  pais  and  apply  it  to  the  same  lands  ded- 
icated by  the  filing  of  a  plat. 
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If  the  dedication  in  pais  was  made  Ixifore  the  plat  was  filed, 
and  there  is  evidence  tending  in  that  direction,  and  the  public 
acquired  a  right  to  the  land,  that  right  could  not  be  defeated 
by  a  subsequent  plat  covering  one-half  of  the  land,  ^he  dedi- 
cation of  the  land  by  acts  in  pais  and  its  acceptance  secured 
rights  to  the  public  which  were  beyond  the  interference  of  the 
dedicator. 

IV.  Lyon  was  permitted  to  testify  to  declarations  he  made 
in  1856,  showing  dedication  at  that  date.    Counsel  for  defend- 

^ . .  ant  insists  that  this  evidence  was  not  competent  for 

evidence  of.  the  rtasou  that  ihe  laud  at  that  time  had  not  re- 
verted to  Lyon,  under  the  conditions  of  the  deed  executed  by 
him  to  the  railroad  company.  It  appears  that  Lyon  was  in 
possession  of  the  land  in  1856  and  in  that  year  opened  the 
street  for  public  travel.  He  was  not  divested  wholly  of  title 
by  his  deed  to  the  railroad  company;  he  held  an  estate  upon 
condition  in  the  land.  We  need  not  enquire  whether  he  held 
such  title  in  the  land  as  would  authorize  him  to  make  the  dedi- 
cation. Acts  of  dedications  on  the  part  of  Lyon  in  1868  are 
shown.  The  title  of  the  land  had  then  reverted  to  him.  The 
first  declarations  made  while  he  was  in  possession  of  the  land 
and  holding  an  estate  therein  upon  condition,  coupled  with  his 
subsequent  acts,  tend  to  establish  the  animus  dedicandi  when 
the  title  finally  reverted  to  him.  The  testimony,  we  think, 
was  properly  admitted. 

V-  Counsel  insists  that  as  the  records  of  the  county  fail  to 
show  the  existence  of  the  highway  and  the  strip  of  land  in  ques- 

a. :  rec-    tiou  has  been  subjected  ail  the  time  to  the  claim 

lion-  ■  of  defendant  and  taxed  as  her  property  by  the  city, 

it  cannot  now  be  regarded  as  a  highway. 

Dc^dicatiou  in  pais  is  sufficient  to  establish  a  highway  in  the 
absence  of  grant  or  dedication  by  matter  of  record.  The  fact 
that  the  county  and  city  records  all  fail  to  show  the  existence 
of  the  highway  cannot,  therefore,  defeat  the  dedication. 

The  taxation  of  the  land  in  view  of  the  fact  that  it  was  con- 
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tiniiously  used  as  a  highway,  will  not  destroy  the  easement 
which  the  public  holds  therein.  Had  defendant  been  in  pos- 
session of  the  land  holding  it  adversely  to  the  public  the  levy 
of  the  tjixes  thereon  would  have  been  inconsistent  with  the 
claim  that  it  is  a  public  highway.  In  this  respect  the  case 
differs  from  Simplot  v.  The  City  of  Dxihuqttey  49  Iowa,  630. 

If  counsel's  position  as  to  the  effect  of  taxation  be  correct  it 
would  be  often  difficult  to  maintain  highways  resting  upon 
dedication  in  pais.  Their  location  is  usually  indicated  by  no 
record  and  is  therefore  unknown  to  the  assessors.  A  land 
owner,  if  unfriendly  to  the  existence  of  a  highway,  could  readily 
cause  it  to  be  assessed.  In  this  manner  the  public  could  be 
deprived  of  the  easement. 

VI.  It  is  lastly  insisted  that  plaintiffs  are  estopped  to 
assert  the  existence  of  the  highway  for  the  reason  that. their 

^ lot  is  described  in  the  conveyance  to  them  accord- 

estoppel :  jj,g  ^^  ^jj^  ^^^^t  filed  by  Savery,  which  does  not  rec- 
ognize the  highway. 

It  cannot  be  claimed  that  Savery's  omission  to  recognize  the 
highway  in  the  plat  defeated  the  easement  held  by  the  public 
before  and  at  the  time  he  filed  the  plat.  Even  if  plaintiff  had 
assented  to  Savery's  plat,  the  public  highway  would  still  have 
had  an  existence.  The  question  then,  is  this,  are  the  private 
and  individual  rights  of  plaintiffs  to  the  highway  defeated  by 
the  fact  that  they  hold  under  a  deed  which  describes  their  lot 
according  to  the  description  in  Savery's  plat?  If  it  be  true 
that  plaintiffs  have  no  remedy  for  the  injury  they  sustained 
by  the  obstruction  to  the  highway,  it  can  be  so  only  because 
they  have  no  rights  thereto.  We  then  have  the  case  of  the  ex- 
istence of  a  public  highway  in  which  two  citizens  have  no 
rights — a  manifestly  absurd  result.  If  plaintiffs  have  rights  in 
the  higliway  the  law  gives  them  a  remedy  for  the  deprivation 
of  the  rights. 

Tlie  fact  that  plaintiffs'  lot  is  described  as  a  part  of  Savery's 
Park  Addition  in  no  manner  affects  their  title  thereto  or  their 
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interest  in  the  property.  Matters  of  description  identiiy  the 
land  conveyed;  they  have  no  connection  with  or  relation  to  the 
estate  in  the  land  or  the  tenure  thereof.  The  highway  is  ap- 
purtenant to  the  land  and  the  rights  thereto  pass  by  a  convey- 
ance of  the  real  estate.  The  street  existed  by  dedication  in 
pais  before  plaintiffs  purchased  their  lot.  Of  this,  S^very, 
plaintiffs,  their  grantor,  and  the  whole  world,  had  notice.  All 
are  bound  to  recognize  the  street  as  a  lawful  highway. 

Had  the  highway  been  originally  established  by  the  plat 
filed  by  Savery  and  not  by  a  dedication  in  pais  before  made, 
plaintiff  could  not  insist  that  the  street  is  different  from  the 
highway  shown  by  the  plat.  This  we  understand  to  be  the 
effect  of  Romanes  Exrs.  v.  Town  of  Portland y  8  B.  Mon.,  235, 
cited  by  defendant's  counsel.  Tliis  case  does  not  touch  the 
question  before  us. 

We  have  discussed  all  the  questions  raised  in  the  argument 

of  defendant's  counsel,  and  have  reached  the  conclusion  that 

the  judgment  of  the  Circuit  Court  ought  to  be 

Affirmed. 


Lewis  v.  The  C,  M.  &  St.  P.  E.  Co. 

1.  Bailroads:  syidenob:  nbglioekcb.    A  party  cannot  be  chargeable 

with  negligence  for  not  doing  that,  which,  if  done,  would  afford  him  no 
protection;  and  evidence  tending  to  show  that  plaintiff's  failure  to  plow 
azoond  his  hay-stacks  did  not  contribute  to  the  loss,  was  properly  ad- 
mitted. 

2.  :  INTERBOGATORIBB  TO  JUBT.    The  interrogatories  snbmitted  to 

the  jury  for  special  findings,  must  present  specific  questions  of  fact. 

8. ;  VERDICT  NOT  8U8TAINBD.     Where  the  plaintiff  did  not  own,  or 

have  any  interest,  in  the  land  upon  which  the  hay  was  cut,  a  yerdict  al- 
lowing damages  for  the  destniction  of  the  hay,  is  not  sustained  by  the 
eridence. 


78  aM 

57 

136 

127 
038 

67 

138 
138 

127 
211 
687 

128  SUPREME  COURT  OF  IOWA, 

Lewis  V.  The  C,  M.  &  St.  P.  R.  Co. 

Appeal  from  Polo  Alto  District  Court. 

Tuesday,  October  25. 

Action  to  recover  the  value  of  certain  hay  and  com  burned 
by  a  fire,  set  out  by  an  engine  operated  upon  defendant's  rail- 
road. There  was  a  verdict  and  judgment  for  plaintift'.  De- 
fendant appeals. 

George  E.  Clark  and  M.  B.  Carey^  for  appellant 

No  appearance  for  appellee. 

Beck,  J. — I.  The  defendant  alleges  in  its  answer  that  the 
fire  which  destroyed  the  hay  and  corn,  for  which  the  suit  is 
brought,  was  set  out  by  one  of  its  engines,  without  any  fault 
or  negligence  of  its  own,  and  that  the  loss  of  the  property 
was  the  result  of  plaintiff's  own  negligence. 

Evidence  was  introduced  showing  that  the  hay  burned  was 
in  stacks,  and  plaintiff  had  constructed  no  protection  against 
1.  RAILROADS:  fire  by  plowing  around  them,  or  in  any  other  man- 

evi(lpiic6  * 

negligence,  ner.  The  plaintiff  was  permitted  to  prove  against 
defendant's  objection  that  there  were  other  stacks  of  hay  on 
the  same  tract  of  land,  about  forty  rods  distant,  which  were 
protected  from  fire  by  plowing  around  them,  the  protection 
thus  made  being  described  by  the  witness,  and  that  these 
stacks  were  burned  by  the  same  fire  that  consumed  plaintiff's 
property.  The  evidence,  we  think,  was  correctly  admitted. 
The  cause  was  tried  upon  the  theory  that  plaintiff,  if  charge- 
able with,  contributory  negligence,  could  not  recover.  The 
want  of  protection  to  the  stacks  was  alleged  to  be  negligence 
on  plaintiff's  part.  Of  course,  under  this  view,  plaintiff  was 
reijuijeiJ  to  do  no  more  for  the  protection  of  the  hay  than 
would  be  demanded  by  reasonable  prudence  and  care.  If  the 
stacks^  around  which  furrows  had  been  plowed,  were  piotected 
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in  such  a  manner  as  reasonable  care  demanded,  and  were, 
nevertheless,  burned,  this  would  have  authorized  the  jury  to 
find  that  the  loss  of  plaintiff's  hay  was  not  attributable  to  his 
own  negligence.  If  ordinary  care  would  not  have  protected 
plaintiff  from  loss,  he  surely  could  not  be  chargeable  with 
negligence  for  not  doing  what  would  have  given  him  no  pro- 
tection. The  jury  were  authorized  to  determine  from  tlie  tes- 
timony whether  tlie  furrows  plowed  about  the  stacks  were  suf- 
ficient for  the  protection  demanded  by  ordinary  care.  We  are 
not  to  be  understood  as  holding  that  the  doctrine  of  contribu- 
tory negligence  is  applictible  to  this  case;  tlie  point  we  do  not 
decide. 

II.  The  defendant  requested  the  court  to  require  the  jury  to 
answer  tlie  following  questions:  "Was  defendant  guilty  of 
2. :  In-    negligence   in  permitting  the  fire  to  escape  from 

to  jury.  its  engine?    If  so,  in  what  manner?     What  acts 

of  negligence,  if  any,  do  you  find  on  the  part  of  defendant, 
caused  the  starting  of  the  fire?" 

It  was  the  right  of  the  defendant  to  have  the  special  find- 
ings of  the  jury  upon  specific  questions  of  facts  to  be  stated 
in  writing.  Code,  §  2808.  These  interrogatories  fail  to 
state  questions  of  fact.  The  first  calls  for  the  statement  of  a 
conclusion  based  upon  facts,  and  both  require  the  jury  to  en- 
ter into  a  statement  of  the  grounds  npon  which  this  conclu- 
sion is  based.  The  statute  contemplates  that  specific  'ques- 
tions ot  fact  shall  be  submitted  to  the  jury,  which  would  not 
have  been  done  by  the  interrogatories  propounded  by  defend- 
ant. Tlie  court  correctly  refused  to  submit  the  question  to 
the  jury. 

III.  The  jury  returned  a  verdict  for  $142.50.  By  a  spe- 
cial verdict,  it  is  shown  that  $118  of  the  general  verdict  was 
3. :  vec-  for  hay  destroyed  on  section  19.     The  pleadings 

tained.  put  in  issuc  plaintiff's  Ownership  ot  the  hay  cut 

on   section  19.     The  testimony  shows,  without   conflict,  that 

ToL.  LVII.— 9 
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plaintiff  did  not  own  the  land  in  section  19,  upon  which  the 
hay  was  cut,  that  he  had  no  license  or  permission  to  cut  it, 
and  had  no  interest  in  or  claim  to  the  land.  The  testimony 
of  plaintiff  himself,  is  to  this  effect.  Uix)n  these  facts,  plaint- 
iff is  not  entitled  to  recover  on  account  of  the  destruction  of 
the  hay  cut  upon  section  19.  This  precise  point  we  decided 
in  Murphy  v.  S.  C.  <&  St.  P.  R.  Co.,  55  Iowa,  473. 

The  motion  for  a  new  trial  should  have  been  sustained,  for 
the  reason  that  the  verdict,  so  far  as  it  includes  dama£^es  for 
the  destruction  of  hay  upon  section  19,  has  no  support  from 
the  evidence. 

There  are  other  questions  in  the  case  which  we  do  not  con- 
sider, for  the  reason  that  some  of  them  will  not  again  arise, 
should  the  cause  be  again  tried,  and  others  are  quite  doubt- 
ful. Questions  of  doubt  ought  not  to  be  decided,  in  the  ab- 
sence of  discussion  on  both  sides  of  the  case. 

For  the  error  above  pointed  out,  the  judgment  of  the  Dis- 
trict Court  is  Beyebsed. 


Howe  &  Co.  v.  Jones  et  al. 


1.  Garnishment:  intebyention.     Tn  ibis  case,  held,  that  the  plaint- 

iff)  by  garnishment  proceedings,  acquii*ed  only  the  title  and  interest  in 
the  property  held  at  the  time  by  the  defendant  in  the  action;  that  a 
prior  lawful  assignment  would  hold  the  property;  and  that  persons  hav- 
ing any  interest  in  the  property  might  intervene. 

2.  :  ASSIGNMENT.    Want  of  notice  of  the  assignment  of  a  canse  of 

action  will  not  prejudice  a  garnishee  defendant,  previously  discharged. 

8.  : :  possession.    The  provisions  of  section  1923,  Code,  do 

not  apply  to  the  assignment  of  a  chose  in  action,  where  the  owners  hold 
only  the  possession  of  a  right. 

--  JUPOMBNT  debtor.    The  gamiRhment  of  a  judgment  debtor, 


tinder  section  2976,  Code,  does  not  affect  the  rights  of  daimants,  bat 
simpij  the  liability  of  the  garnishee. 

5* '■  AsaioNMENT:  yariance:  fbaud.    The  variance  of  evidence  aa 

it)  tiip  consideration  for  an  assigrnment,  and  evidence  of  fraud  in  the  aa* 
ngumeiit  considered:  Held,  not  sufficient  to  defeat  the  aflsignment. 


DECEMBER  TEEM,  1881.  131 

Ho'we  &  Company  v.  Jones. 

J J  STATUTE  OP  FRAUDS.     The  parol  assignment,  clearly 

and  fully  established,  of  a  chose  in  action,  as  the  portion  of  a  judgment, 
is  sufficient.  It  is  not  rendered  void  by  section  1923,  Code,  nor  is  it, 
where  payment  is  shown,  within  the  statute  of  frauds. 

-:  APPOINTMENT  OF  RECEiVEB:  NOTICE.    The  appointment  of  a 


receiver  in  vacation,  and  without  notice  to  the  adverse  party,  was  erro- 
neous. 

Appeal  from  Marshall  District  Court. 

Tuesday,  October  25. 

Action  in  chancery.  There  was  a  decree  granting  the  re- 
lief prayed  for  in  plaintiff's  petition.  The  interveners,  S.Bin- 
iord  &  Caswell  and  Meeker,  appeal.  The  facts  of  the  case  ap- 
pear in  the  opinion. 

Caswell  <&  Meeker^  for  appellants. 

Brown  dk  Binford  and  Boardman  c&  Carney^  for  appel- 
Ices. 

Beck,  J. — I.  In  an  action  between  Binford  and  others, 
plaintiffs,  and  Boardman  and  others,  defendants,  in  the  Mar- 
shall District  Court,  a  decree  was  rendered  requiring  defend- 
ant Boardman,  to  deliver  certain  notes  held  by  him  as  collat- 
erals, to  plaintiffs.  Upon  appeal  to  this  court,  the  decree  of 
the  District  Court  was  aflSrmed  September  20,  1876.  The 
farther  facts  and  proceedings  in  the  action  need  not  be  stated, 
as  they  cut  no  figure  in  this  case. 

On  the  9th  day  of  April,  1877,  the  plaintiffs,  being  two  mer- 
cantile firms,  filed  their  petition  in  this  case,  showing  the 
judgment  and  the  proceedings  in  the  action  above  referred  to,  and 
alleging  that  Boardman  had  delivered  to  the  clerk  of  the  court 
the  notes  involved  in  the  former  action,  and  required  to  be  de- 
livered to  plaintiffs  therein,  and  has  also  paid  to  the  clerk  cer- 
tain moneys  and  costs  provided  for  by  the  decree  in  that  case, 
and  that  the  clerk  is  about  to  pay  over  the  notes  and  money 
to  the  plaintiffs  in  the  former  action,  or  to  other  parties  not 
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entitled  thereto.  It  is  also  shown  that  after  the  decision  of 
the  former  action  in  the  Supreme  Court,  the  plaintiffs  caused 
Honrdman  to  be  garnished  upon  certain  judgments  before  re- 
(•(A'ered  by  plaintiffs  separately  in  the  District  Court  of  Mar- 
hluill  county,  who  answered,  stating  that  he  liad  in  his  posses- 
sion the  notes  in  question,  wliich  he  was  about  to  deliver  to 
the  clerk  of  the  court.  It  appears  that  subsequently  to  this 
^arnif^hment  of  Boardinan,  he  delivered  the  notes  to  the  clerk, 
ns  shown  by  the  petition. 

The  petition  further  shows  that  many  of  the  notes  are 
worthless,  and  those  that  are  good  must  be  collected  by  pro- 
ceedings at  law.  It  is  alleged  that  plaintiffs  have  demanded 
the  notes  of  the  clerk,  who  refuses  to  deliver  them  unless  or- 
dered by  the  court.  Tlie  petition  prays  that  a  receiver  be  ap- 
])ointed,  and  that  he  qualify  by  giving  bond  in  the  sum  of 
^3,000;  that  the  clerk  be  required  to  deliver  to  him  the  notes, 
which  the  receiver  shall  proceed  to  collect,  and  that  upon  the 
final  hearing  the  plaintiffs  be  adjudged  to  be  the  owner 
thereof. 

After  the  petition  was  filed,  the  plaintiffs  herein,  who  are 
also  plaintiffs  in  the  garnishee  proceedings  against  Boardman, 
under  Code,  section  2861,  agreed  to  and  caused  to  be  entered 
a  judgment  in  that  proceeding,  wherein  Boardman  was  or- 
dered to  deliver  to  the  clerk  of  the  court  the  notes  and  money 
in  his  hands;  to  be  held  by  the  clerk  or  receiver,  subject  to  the 
further  orders  of  the  court,  and  it  was  adjudged  that  upon  his 
compliance  with  the  order,  Boardman  should  be  discharged  as 
garnishee.  It  is  shown,  that  prior  to  this  judgment,  the  notes 
and.  moneys  in  question  were  turned  over  to  the  clerk,  a  part  ' 
thereof  upon  the  day  of  the  filing  of  the  petition  in  this  case, 
and  a  part  soon  after. 

On  the  10th  day  of  April,  the  day  after  the  petition  was 
filed,  the  judge  of  the  District  Court  at  chambers  appointed 
Boardman  receiver,  pursuant  to  the  prayer  of  the  petition,  and 
it  appeals  that  immediately  thereafter,  the  clerk  re-delivered 
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the  notes  and  moneys  to  Boardinan,  as  receiver.  No  notice 
of  the  application  for  the  appointment  of  a  receiver  was  given 
to  the  parties  adversely  interested. 

Daring  the  first  term,  after  this  action  was  commenced, 
Samuel  Binford  filed  his  petition  in  intervention,  alleging  that 
Binford  &  Brother,  plaintiffs  in  the  original  action,  assigned 
to  him  on  the  28th  day  of  April,  1875,  the  notes  and  moneys 
in  controversy,  and  the  judgment  rendered  against  Boardinan. 
It  is  shown  that  the  consideration  of  this  assignment  was  the 
reimbursement  of  the  intervenor  for  whatever  amount  he  had 
paid  or  should  be  required  to  pay  upon  a  note  given  by  Bin- 
.  ford  &  Bro.,  upon  which  he  was  surety.  This  assignment,  the 
intervenor  alleges  in  his  petition,  was  to  be  subject  to  the 
claim  of  the  attorneys  in  the  original  suit  for  the  services  ren- 
dered therein.  It  is  alleged  that  the  intervenor  had  pai<l  §«)0() 
Dpon  the  note  upon  ^hich  he  was  surety  as  aforesaid.  II o 
asks  that  he  may  be  allowed  to  intervene  in  this  proceeding, 
and  that  his  interest  in  the  judgment  and  notes  be  declared  su- 
perior to  plaintiffs'  claim,  and  subject  only  to  the  claim  of  the 
attorneys  for  services  in  the  original  action. 

Caswell  &  Meeker  also  filed  a  petition  of  intervention,  show- 
ing that  they  were  the  attorneys  of  Binford  &  Bro.  in  the  origi- 
nal action,  and  rendered  services  therein  of  great  value;  that 
they  filed  liens  upon  the  judgment  for  their  services;  and  that 
in  June,  1876,  by  an  oral  agreement  Binford  &  Bro.  trans- 
ferred and  assigned  to  them  $1,000  of  the  judgment,  or  of 
the  collectible  notes  which  Boardman  was  to  turn  over  under 
the  judgment  to  secnre  interveners  for  services  rendered  and 
to  be  rendered  in  the  litigation  between  Binford  &  Bro.  and 
Boardman.  It  was  agreed  that,  if  the  fees  of  the  intervenors 
should  prove  to  be  worth  less  than  $1,000,  they  should  repay 
to  Binford  &  Bro.  the  difference  between  their  value  and 
$1,000.  They  ask  that  their  interest  in  and  claim  to  the  not^ 
be  enforced  by  proper  judgment. 
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Binford  &  Bro.  also  filed  a  petition  of  intervention.  It  need 
not  be  further  noticed,  as  they  do  not  unite  in  the  appeaL 

All  of  these  intervenors  united  in  a  motion  to  discharge  the 
receiver,  upon  the  ground  that  the  order  appointing  him  was 
made  upon  insufficient  showing,  and  without  notice  to  the  par- 
ties having  adverse  interest  to  the  plaintiffs  in  this  action;  that 
the  receiver  is  an  improper  person  to  receive  the  appoint- 
ment; and  for  other  reasons  that  need  not  be  here  stated. 

It  will  be  observed  that  the  intervenors,  Samuel  Binford, 
and  Caswell  &  Meeker,  between  whom  there  is  no  conflict, 
claim  an  interest  in  the  money  and  notes  involved  in  this  ac- 
tion under  certain  transfers  and  assignments  set  out  in  the 
])leadings.  The  plaintiffs  claim  the  same  property  under  the 
garnishment  process  against  Boardman,  and  they  further  claim 
that  the  property  is  lawfully  in  the  hands  of  the  receiver  for 
their  benefit.  The  notes  and  money  have  never  reached  the 
hands  of  plaintiffs,  but  are  now  in  the  hands  of  Boardman  as 
receiver. 

II.  "We  will  consider  first  the  claim  and  interest  which 
plaintiffs  have  in  the  property.  It  will  be  readily  seen  that 
1.  GARNISH-     their  claim  is  based  wholly  upon  the  ffamishee 

MENT ;  inters  ,     ,  ^     i 

vention.  proceedings.      Boardman   had  possession   of  the 

property  which  the  court  declared  in  the  original  proceeding 
belonged  to  Binford  &  Bro.,  and  ordered  it  to  be  returned  to 
them.  Boardman  answered  that  he  had  the  property  in  pos- 
session. It  was  by  him  turned  over  to  the  clerk,  and  by  an 
agreed  judgment  he  was  discharged  as  garnishee.  This  was 
all  proper  enough,  for  surely  the  garnishee  could  be  discharged 
upon  surrendering  the  property  to  the  custody  of  the  law.  For 
this  the  agreed  judgment  provides.  It  also  declares  that  the 
property  shall  be  subject  to  the  further  order  of  the  court. 
Now  the  service  of  the  garnishment,  the  answer  of  Boardman, 
and  the  judgment,  did  not  determine  the  right  of  plaintiffs  to 
the  property  as  against  the  intervenors  or  others.      The  pro- 
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ceedings,  up  to  and  including  the  judgment,  had  no  other  ef- 
fect than  to  seize  the  property  in  the  hands  of  Boardraan  and 
transfer  it  to  the  custody  of  the  law.  There  was  no  adjudica- 
tion that  plaintiffs  should  take  tlie  avails  of  the  property.  On 
the  contrary,  the  judgment  provides  that  it  is  to  be  held  sub- 
ject to  further  orders  of  the  court,  which  plainly  means  that 
all  rights  thereto  are  to  be  settled  by  further  adjudication  in 
the  case. 

This  certainly  was  the  understanding. of  plaintiffs,  for  when 
they  found  it  in  the  hands  of  the  clerk,  they  did  not  seek  to 
gain  possession  of  it  by  any  process  or  proceeding,  but  filed 
the  petition  in  this  case  asking  for  the  appointment  of  a  re- 
ceiver, who  shall  have  power  to  collect  the  notes,  and  praying 
that  upon  the  final  hearing  plaintiffs  may  be  adjudged  to  be 
the  owners  of  the  notes.  The  notes  and  money  were  delivered 
to  the  receiver,  in  whose  hands  they  now  are.  Now,  until  the 
decision  of  this  case  in  the  court  below,  there  was  no  adjudi- 
cation that  the  plaintiffs  were  entitled  under  the  garnishee 
proceedings  to  the  property.  When  the  interveners  filed  their 
petition  plaintiffs  had  acquired  no  right  by  adjudication  to  the 
property.  At  that  time  they  and  plaintiffs  stood  on  equal 
grounds  before  the  court,  pressing  their  respective  interests  and 
claims  in  and  to  the  property. 

If  the  property  at  that  time  had  been  lawfully  assigned  and 
transferred  to  the  interveners  they  will  hold  it,  for  the  plaint- 
iflfs  can  only  acquire  the  title  and  interest  held  by  the  defend- 
ants in  the  action  wherein  the  garnishee  process  was  issued. 
ThyiruxB  v.  HUlhoiise^  1 7  Iowa,  67 ;  Manny  db  Co.  v.  Adanis, 
32  Iowa,  165. 

Code,  section  3016,  provides  as  follows:  "  Any  person  other 
than  the  defendant  may,  before  the  sale  of  any  attached  prop- 
erty, or  before  the  payment  to  the  plaintiff  of  the  proceeds 
thereof,  or  any  attached  debt,  present  his  petition,  verified  by 
oath,  to  the  conrt,  disputing  the  validity  of  the  attachment,  or 
stating  a  claim  to  the  property  or  money,  or  to  an  intereat  in, 
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or  lien  on  it,  under  any  other  attachment,  or  otherwise,  and 
setting  forth  the  facte  npon  which  such  claim  is  founded,  and 
the  petitioners  claim  shall  be,  in  a  summary  manner,  investi- 
gated. The  court  may  hear  the  proof,  or  order  a  reference  or 
may  impanel  a  jury  to  inquire  into  the  facts.  If  it  is  found 
that  the  petitioner  has  title  to,  a  lieu  on,  or  any  interest  in  such 
property,  the  court  shall  make  such  order  as  may  be  necessary 
to  protect  ills  rights.  The  cost  of  such  proceedings  shall  be 
paid  by  either  party,  at  the  discretion  of  the  court." 

This  provision  clearly  contemplates  that  any  claim,  lien,  in- 
terest or  title  in  and  to  the  property  attached  may  be  s^t  up 
at  any  time  before  the  proceeds  are  paid  to  tlie  plaintiff  in  at- 
tachment. The  process  of  attachment  or  garnishment,  and  the 
sale  of  the  property,  did  not  defeat  such  claim,  lien  or  title. 
The  section  quoted  provides  a  remedy  by  a  summary  proceed- 
ing. The  right  is  not  lost  if  this  remedy  be  not  pursued,  if 
the  parties  seek  other  proper  remedy.  Certainl}',  if,  as  in  the 
case  before  us,  the  plaintiff  in  atlachmcnt  se^jks  by  action  iu 
chancery,  to  establish  his  right  to  the  proceeds  of  the  property 
attached,  persons  holding  a  claim  uix)n  the  property  may  in- 
terpose. The  plaintiff  cannot  ciill  upon  the  court  in  an  equit- 
able action  to  establish  his  right  and  deny  the  right  of  others 
to  appear  and  estiblish  claims  thereto.  Their  action  was  ;i 
challenge  to  the  world  to  contest  their  right  and  show  a  supe- 
rior claim  to  the  property,  for  any  one  liaving  an  interest  in  the 
property  could  become  a  party  thereto.     Code,  §  2(183. 

We  conclude  that  if  the  intervenors  had  a  valid  interest  in 
the  notes  and  money  which  had  been  reached  by  the  proc.e>s 
of  garnishment,  and  brought  into  the  custody  of  the  law,  they 
may  set  it  up  and  recover  in  this  proceeding,  if  their  interest 
be  superior  to  the  claim  of  i)laintiffs. 

We  are  therefore  required  to  determine  the  conflicting  claims 
of  the  parties  to  the  notes  and  money  in  the  custody  of  the 
receiver  as  an  officer  of  the  court.  We  will  first  consider  the 
interest  of  Samuel  Binford  in  the  property  in  controversy. 
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III.     Biuford  &  Bro.  executed  an  assignment  of  their  judg- 

^ ^^    ment  against  Board  man  and  the  notes  in  contro- 

signment,       y^^g^  ^  Samuel  Binford  of  which  the  following 
is  a  copy: 

"We  hereby  sell  and  assign  to  Samuel  Bhiford  all  our  right, 
title,  and  interest  in  and  to  the  claim  and  cause  of  action  and 
judgnient  against  H.  E.  J.  Boardman  and  D.  P.  Carpenter — 
the  same  being  now  pending  in  the  Supremo  Court  of  Iowa, 
in  an  action  appealed  from  the  Marshall  county  District  Court. 
Also,  all  our  right  and  interest  in  and  to  all  promissory  not-es 
now  or  formerly  held  by  said  Boardman  as  collateral  security 
or  otherwise,  and  now  belonging  to  us,  or  the  proceeds  thereof. 
The  consideration  of  the  above  assignment  is  the  signing  of  a 
note  with  us  by  said  S.  Binford,  as  surety,  for  §1,000,  given  to 
Benjamin  Williams  in  November,.  1873,  and  the  payment  of  a 
portion  of  said  note  by  said  S.  Binford. 

"  Binford  &  Bro.,  per  E.  Binford. 

"Dated  April  28, 1875." 

It  will  be  observed  that  this  instrument  was  executed  after 
judgment  in  the  original  case  had  been  rendered  and  before  the 
decision  in  the  Supreme  Court. 

No  questions  as  to  notice  to  Boardman  of  the  assignment 
arises  in  the  case.  As  we  have  seen  he  has  been  discharged 
from  liability  by  delivering  the  notes  and  money  to  the  cus- 
tody of  the  court.  The  cases  therefore  which  relate  to  notice 
to  the  garnishee  which  affect  his  liability  are  not  applicable  to 
this  case.  Boardman  cannot  be  prejudiced  by  want  of  no- 
tice. 

IV".  Counsel  for  plaintiifs  insist  that  the  assignment  in 
question  cannot  affect  their  rights  for  the  reason  that  they  had 

^ . .  no  notice  thereof,  and  the  instrument  was  not  ac- 

possession,  knowledgcd  and  recorded.  This  position  is  based 
upon  Code,  section  1923,  which  is  in  the  following  language; 

"  No  sale  or  mortgage  of  personal  property  where  the  vendor 
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or  mortgagor  retains  actual  possession  thereof,  is  valid  against 
existing  creditors  or  subsequent  purchasers,  without  notice,  un- 
less a  written  instrument  conveying  the  same  is  executed, 
acknowledged  like  conveyances  of  real  estate,  and  filed  for  rec- 
ord with  the  recorder  of  tlie  county  where  the  holder  of  the 
property  resides." 

This  provision  applies  to  the  case  wherein  the  vend'>r  or 
mortgagor  retains  actual  possession  of  the  property.  Upon 
refleotion  it  will  appear  that  the  subject  transferred  in  the 
assignment  was  not  in  the  possession  of  the  assignors.  This 
cannot  be  questioned  so  far  as  the  instrument  may  be  regarded 
as  transferring  an  interest  in  the  notes,  for  they  were  not  in 
the  possession  of  the  assignors,  but  at  the  time,  and  have  since 
been  in  the  hands  of  Board  man.  Let  us  consider  the  instru- 
ment as  an  assignment  of  the  judgment  against  Boardman. 
The  thing,  the  property  transferred,  is  the  chose  in  action,  evi- 
denced by  the  judgment.  It  cannot  be  said  that  the  assignors 
in  the  instrument  were  in  possession  of  the  chose  in  action. 
They  had  a  right  to  the  money  or  notes  which  were  in  the  pos- 
session of  Boardman.  This  property  was  in  action  and  is  called 
a  chose  in  action  because  the  holder  has  not  its  present  posses- 
ion. 

The  section  of  the  Code  contemplates  tlie  property  itself, 
not  the  riglit  to  it;  therefore  it  cannot  be  said  that  the  assign- 
ors retained  the  possession  of  the  right.  By  the  transfer  they, 
in  fact,  parted  with  the  possession  of  the  right. 

The  judgment,  as  it  appears  upon  the  record  of  the  court, 
is  not  the  chose  in  action,  but  the  evidence  thereof.  But 
should  it  be  thought  that  it  is  the  chose  in  action,  and  the 
property  which  was  transferred  by  the  assignment,  it  must  be 
admitted  that  its  actual  possession  was  not  retained  by  the  as- 
signors, for  they  neither  before  or  after  the  transfer  had  pos- 
session of  the  judgment.  We  conclude  that  the  transfer  un- 
der consideration  is  not  within  the  section  of  the  Code  above 
quoted. 


DECEMBEE  TEEM,  1881.  139 

Howe  &  Company  t.  Jones. 

V.  Code,  section  2976,  provides  that  a  judgment  debtor 

may  be  garnished  *'when  the  judgment  has  not  been  pre- 

4. :         viously  assigned  on  the  record  or  bj  writing  filed 

Judgment  .i/v?         /»iit 

debtor.  m  the  omce  of  the  clerk,  and  by  him  minuted  as 

an  assignment  upon  the  margin  of  the  judgment  docket." 
This  provision  does  not  affect  the  rights  of  the  claimants  of 
property  or  money  in  the  hands  of  the  garnishee.  It  simply 
relates  to  his  liability.  As  we  have  seen,  after  the  garnishee 
answers  and  delivers  the  money  and  property  into  the  custody 
of  the  court,  the  right  to  the  property  may  be  contested  by 
claimants  thereto.  Intervenors  in  this  case  are  not  defeated 
of  their  claims  to  the  property  by  this  section. 

VI.  Counsel  for  plaintiff  insist  that  Samuel  Binford  can- 
not recover  in  this  action  for  the  reason  that  the  proofs  fail  to 

show  the  payment  referred  to  in  the  assignment 
assignment :    as  the  consideration  thereof     The  ground  of  this 

variance :  ° 

*^*°^  objection  is  that  the  evidence  shows  payxnen  t  upon  a 

note  dated  in  1872,  while  the  assignment  designates  a  uote 
dated  in  1873. 

The  instrument  shows  that  payment  was  made  by  S.  Binford 
as  the  surety  of  the  assignors,  which  was  the  consideration  of 
the  assignment.  The  proof  shows  the  payment  to  have  been 
made  by  S.  Binford  as  surety  on  a  note  of  a  different  date  from 
the  one  described  in  the  assignment.  Surely  it  cannot  be  ex- 
pected that  a  court  of  equity  will  defeat  the  assignment  on 
this  ground.  The  intervener  has,  in  fact,  paid  the  money 
which  is  the  consideration  of  ^^he  assignment.  He  cannot  be 
defeated  because  either  in  the  assignment  or  proof  there  is  a 
mistake  as  to  the  date  of  the  note  or  for  the  reason  that  the 
payment  was  upon  a  note  other  than  the  one  referred  to  in  the 
assignment,  the  intervenors  being  surety  on  both. 

VII.  Plaintiffs  insist  that  the  assignment  to  Samuel  Bin- 
ford was  collusive  and  fraudulent,  and  therefore  void.  To 
support  this  position  counsel  insist:  1st.  That  the  transaction 
was  secret.    The  secrecy  complained  of  consists  in  a  failure  of 


140  SUPREME  COURT  OF  IOWA, 

Howe  &  Company  v.  Jones. 

Samuel  Binford  to  make  it  known  to  Boardman.  One  of  the 
notes  in  controversy  held  by  Boardman  is  against  Samuel  Bin- 
ford.  This  circumstance  is  urged  as  a  reason  why  the  assignment 
should  have  been  made  known  to  Boardman.  If  the  assign- 
ment was  relied  on  as  a  defense  to  this  note,  it  may  be  true 
that  Boardman  should  have  had  notice  thereof.  But  notliing 
of  tlie  kind  is  shown  by  the  evidence.  We  are  unable  to  reach 
the  conclusion  that  failure  to  notify  Boardman  autiiorizes  the 
conclusion  that  the  transaction  was  fraudulent. 

2.  It  is  next  insisted  that  Samuel  Binford  was  not  present 
when  the  assignment  was  executed.  But  the  testimony  shows 
the  fact  to  be  that  it  was  made  pursuant  to  agreement  before 
entered  into  between  the  parties. 

3.  Binford  &  Bro.  afterwards  assigned  the  judgment  upon 
the  court  docket  to  one  who  had  no  knowledge  of  the  trans- 
action, and  afterwards  repudiated  it.  It  is  not  shown  that  S. 
Binford  had  any  knowledge  of  this  transaction,  or  in  any  way 
participated  therein.  If  it  was  fraudnlcn  t  on  the  part  of  Bin- 
ford &  Bro.,  it  is  not  shown  that  S.  Binford  shared  their  in- 
tentions and  purposes. 

4.  It  is  urged  that  Samuel  Binford  made  no  payment  as 
surety  after  the  assignment  was  made;  the  payments  were 
made  before.  The  asssignment  itself  and  the  intervening  pe- 
tition show  this  to  be  the  fact.  We  fail  to  see  that  it  estab- 
lishes fraud. 

VIIL  We  will  now  proceed  to  consider  the  assignment  to 
Caswell  &  Meeker.  It  is  shown  that  these  intervenors  weref 
6.  — : :  the  attorneys  of  Binford  &  Bro.  in  prosecuting  the 

statute  of  ,  .  .t-nk  -I  Ti'      n        ^      o       r% 

frauds.  litigation   With   Boardman;  that  Binford  &  Bro. 

agreed  "to  turn  over"  the  judgment  to  secure  the  attorneys' 
fees,  and  in  pursuance  of  this  understanding  soon  after  the  de- 
cision of  the  case  in  the  Supreme  Court  they  did  by  an  oral 
agreement  assign  and  transfer  $1,000  of  the  judgment  to  the 
intervener. 
A  parol  assignment  of  a  chose  in  action  is  sufficient.  Moore 
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r.  Lowrey.  25  Iowa,  33i;  Bartrol  v.  Blalcln  et  al.y  34  Iowa, 
452;  SwiZzer  v.  Smith  et  al,  35  IowJ^  269. 

IX.  Tho  plaintiffs  iusist  tliat  the  evidence  fails  to  show 
that  this  assignment  relied  upon  by  the  intervenor  was  ever, 
in  fact,  made.  They  base  their  position  npon  various  grounds 
which  we  need  not  state.  It  is  sufficient  for  us  to  say  that  the 
oral  agreement  is  clearly  and  fully  established  by  the  positive 
testimony  of  all  the  parties  thereto,  four  witnesses.  The  in- 
ferences from  circumstances  relied  upon  by  plaintiffs  cannot 
overcome  the  evidence  of  these  witnesses. 

X.  It  is  urged  that  the  assignment  is  void  under  Code, 
section  1 923,  for  the  reason  that  the  assignors  retained  actual 
possession  of  the  property  assigned.  The  same  objection  is 
considered  in  the  foregoing  discussion  of  the  claim  of  Samuel 
Binford,  and  held  not  to  be  well  taken.  What  we  have  said 
upon  the  point  need  not  be  repeated;  it  is  applicable  to  this 
branch  of  the  case. 

XI.  It  is  argued  by  counsel  that  the  assignment  being 
in  parol,  is  within  the  statute  of  frauds.  Code,  §  3664, 
paragraph  4.  It  is  insisted  that  the  intervenors  made  no  pay- 
ment upon  the  assignment.  The  testimony  is  to  the  effect 
that  the  assignment  was  taken  in  payment  of  services  rendered 
and  to  be  rendered  by  the  assignees.  But  plaintiffs  say  the 
books  of  the  assignees  do  not  show  credits  for  the  payment 
and  the  charges  stand  without  a  credit.  Surely,  the  failure  to 
credit  the  assignors  upon  the  books  of  the  assignees  would  not 
defeat  their  positive  agreement  to  accept  the  assignment  in 
payment  for  services  already  rendered. 

XII.  By  agreement  between  Samuel  Binford  and  Caswell 
&  Meeker,  the  interest  which  the  party  last  named  acquired 
under  the  assignment  to  them  was  to  be  prior  to  the  interest 
acquired  by  Samuel  Binford.  This  arrangement  was  concur- 
red in  by  Binford  &  Bro.,  and  as  plaintiffs  are  not  prejudiced 
thereby,  it  must  be  enforced. 

XIII.  The  evidence  as  to  the  amount  due  to  Caswell  & 
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Meeker  for  services,  for  the  payment  of  which  the  assignment 
was  made,  is  conflicting,  and  it  is  not  as  clearly  presented  as  it 
ought  to  be,  either  in  the  abstract  or  amended  abstract.  We 
think  the  preponderance  of  the  testimony  supports  the  claim 
for  $810,  and  accordingly  adopt  that  as  the  sum  to  which  they 
are  entitled. 

XIV.  The  receiver  was  appointed  in  vacation,  without  no- 
tice to  the  adverse  parties.  This  was  erroneous,  and  the  action 
^pointmentof  ^^  *'^®  court,  bccausc  of  Want  of  notice,  required 

receiver:  no-  ^^  j^^^  ^^^^^    ^^   sustained.      Codc,   §    2908. 

French  v.  Gifford^  30  Iowa,  148;  Btsson  v.  Curry ^  35  Id.,  72. 
Other  questions  discussed  by  counsel  need  not  be  considered 

XV.  The  decree  of  the  District  Court  must  be  reversed, 
and  the  cause  must  be  remanded  to  the  court  below  for  a  de- 
cree in  harmony  with  this  opinion.  Such  a  de^cree  will  pro- 
vide that  the  order  of  the  court,  appointing  the  receiver,  be 
set  aside,  and  that  the  receiver  deliver  to  the  clerk  of  the  Dis- 
trict Court  all  moneys,  notes,  or  other  property  received  or 
held  by  him  under  the  receivership.  It  will  further  provide 
that  the  intervenors,  Caswell  &  Meeker,  receive  therefrom 
$810,  with  interest  from  April  21, 1879,  at  six  per  centum  per 
annum,  and  that  the  intervenor,  S.  Binford,  after  the  payment 
to  the  other  intervenors,  shall  receive  the  balance  of  the  money 
or  whatever  may  remain  of  the  notes  and  assets  in  controversy 

in  this  action,  or  their  proceeds. 

Reversed. 

suppleme5ital  opinion. 

Beoe,  J. — I.  A  petition  for  a  rehearing  was  filed  by  plaint- 
iffs, which  directs  our  attention  to  some  points  of  the  opinion 
that  may  be  made  plainer  by  a  brief  additional  cionsideration. 
Counsel  object  to  the  conclusion  of  the  11th  point  of  the  opin- 
ion, and  insist  that  there  was  no  payment  for  the  judgment  by 
the  intervenors,  which  takes  the  transaction  out  of  the  opera- 
tion of  the  statute  of  frauds.     Facts  upon  which  our  conclusion 
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announced  in  this  point  is  based,  are  stated  in  the  8th  point, 
and  in  other  parts  of  the  opinion,  as  well  as  in  the  11th 
point  itself.  The  record  warrants  the  statement  of  another 
fact  which  does  not  clearly  appear  in  the  opinion,  namelj': 
services  of  the  interveners,  Caswell  &  Meeker,  were  rendered 
under  an  agreement  that  they  should  be  paid  for  by  the  as- 
signment of  the  judgment.  This  agreement  was  first  made 
during  the  progress  of  the  litigation,  and  before  all  the  ser- 
vices were  rendered.  Upon  this  agreement  the  interveners 
relied  for  compensation  of  their  services,  before  and  afterward 
rendered.  If  "A,"  who  is  in  the  employment  of  "B,"  agrees 
to  accept  as  compensation  for  past  and  future  services,  speci- 
fied personal  property,  and  if,  in  fulfillment  of  this  agree- 
ment, "A"  completes  the  services,  and  "B"  thereupon  orally 
transfers  the  property  without  delivery,  the  transaction  will 
not  be  within  the  statute  of  frauds.  There  is  a  contract  for 
services,  to  be  paid  for  by  the  transfer  of  personal  property. 
When  the  transfer  is  made,  the  law  will  regard  that  payment 
has  been  made  for  the  property.  This  is  the  precise  case  be- 
fore us.  Our  conclusion  does  not  require  the  citation  of  au- 
thorities in  its  support. 

II.  Counsel  for  plaintiffs,  in  their  original  argument,  in- 
sisted that  the  evidence  failed  to  show  "a  setting  apart,  as  re- 
quired by  law,  of  such  part  as  they  bought  of  a  judgment, 
which  called  for  notes,  face,  say  $1,500 — a  part  of  which  were 
worthless — and  cost  $180.87;  and  costs,  say  $300,  not  then 
taxed,  a  part  of  which  were  ordered  taxed  to  the  Binfords." 
We  have  stated  counsel's  position  in  their  own  language.  They 
complain  that  it  is  not  noticed  in  Our  opinion.  It  will  be  ob- 
served that  interveners  claim  under  an  assignment  of  the 
judgment  to  the  extent  of  $1,000.  There  was  no  assignment 
of  notes,  costs,  etc.  The  assignment  sufliciently  sets  apart 
the  portion  of  the  judgment,  $1,000,  transferred. 

III.  It  is  urged,  in  the  petition  for  a  rehearing,  that  the 
intervenors,  who  alone  appeal,  cannot  complain  of  the  erro- 
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neous  appointment  of  the  receiver.  It  is  very  plain  that  the 
rights  and  interests  of  the  intervenors  were  aflfected  by  the 
appointment  of  the  receiver.  They  intervene  in  this  action 
to  enforce  their  ripjhts,  and  become  parties  thereto.  Code, 
§  26S3.  As  parties  to  the  action,  they  may  object  to  the 
a])pointment  of  the  receiver,  as  being  prejudicial  to  their  in" 
terest  and  rights. 

Wc  need  not  consider  other  matters  discussed  in  the  peti- 
tion for  a  rehearing;  it  is  overruled. 


Grimmell  v.  The  Crrr  of  Des  Moinbs. 

1.  Municipal  Corporations:  sewerage  distrtcts.    Cities  of  the  first 

class,  under  chapter  162,  Acts  of  Seventeenth  General  Assembly,  have 
authority  to  constitute  bat  one  sewerajfe  district  for  the  entire  city. 

2.  :  ordinance:  resolution.    Where  the  ordinance  of  a  city  pro- 

vidinjf  for  the  conslruction  of  sewers  also  provides  that  the  council  may 
order  the  construction  of  a  sewer  by  resolution,  and  the  resolution  is 
passed,  it  is  sutficient;  and  when  such  resolution  does  not  provide  foi 
contracting  the  work,  its  passage  need  not  be  upon  the  call  of  yeas  and 
nays. 

3.  :  assessment:  chancery.     The  assessment  of  property  for  the 

construction  of  a  sewer  in  this  case  was  not  inequitable,  and  if  there 
was  inequality  in  the  assessment,  chancery  will  not  hear  the  complaint, 
unless  the  party  pay,  or  offer  to  pay,  the  portion  of  the  tax  justly  due. 

4.  : :  sewer.    Where  the  sewer  is  a  unit,  though  constracted 

along  more  than  one  street,  a  single  assessment  therefor  is  valid. 

5.  : .    An  assessment  for  a  sewer  is  not  rendered  invalid  because 

the  resolution  ordering  the  same  did  not  direct  the  manner  of  payment. 

6.  :  :  EXCESSIVE.  Under  chapter  162,  Acts  of  Seventeenth  Gen- 
eral Assembly,  the  city  did  not  exceed  its  authority  in  making  the  asseea- 
ment  for  sewerage  purposes. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  October  25. 

AonoN  in  chancery  to  cancel  and  set  aside  an  assessment 
made  upon  plaintiff's  property  for  a  sewer  constructed  in  a 
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Street  adjacent  thereto.     Upon  a  trial  on  the  merits  plaintiff's 
petition  was  dismissed.     She  now  appeals  to  this  court. 

Barorofty  Oatch  ds  MoCmighny  for  appellant 

Miller  <&  Godfrey^  for  appellee. 

Beck,  J. — T.  The  City  of  Des  Moines  caused  a  sewer  to 
be  constructed,  beginning  at  Water  street,  and  running  thence 
a  o  ig  Locust  and  Sixth  streets  to  the  intersection  of  Chestnnt 
street.  The  cost  of  its  construction  was  assessed  upon  the  lots 
adjacent  to  the  streets  along  which  it  was  built.  Plaintiff  owns 
a  block  of  lots  abutting  upon  the  part  of  Sixth  street  where 
the  sewer  is  constructed.  An  assessment  was  made  upon  this 
block  to  pay  for  the  construction  of  the  sewer.  Plaintiff 
claims  that  for.  various  reasons  the  assessment  is  irregular  and 
Toid,  and  brings  this  action,  praying  that  it  may  be  canceled 
and  set  aside. 

The  case  may  be  more  briefly  and  satisfactorily  disposed  of 
by  considering  the  objections  made  by  plaintiff  to  the  tax  in 
the  order  we  find  them  discussed  in  the  argument  of  her  coun- 
sel. The  facts  involved  will  be  stated  in  connection  with  our 
discussion  of  the  several  points. 

11.  It  is  first  insisted  that  the  defendant  by  failing  to  com- 
ply with  the  statute  of  the  State  did  not  acquire  authority 
1.  MuxiciPAii  *^  assess  the  cost  of  constructing  the  sewer  upon 
^^^^S|i  adjacent  lots.  The  statute  conferring  such  auth- 
ority upon  cities  of  the  first  class  is  chapter  162, 
Acts  Seventeenth  General  Assembly,  the  first  section  of  which 
is  in  the  following  language: 

"  All  cities  of  the  first  class  in  the  State  which  have  not 
commeDced  a  general  system  cf  sewerage  by  the  levy  and  ex- 
penditure of  any  tax  therefor  under  the  provisions  of  chapter 
107,  Acts  of  the  Sixteenth  General  Assembly,  may  provide  by 
ordinance  for  the  construction  of  sewers,  or  may  divide  the 
city  into  sewerage  districts,  in  such  manner  as  the  council  may 

Yoi-.  LYII— 10 
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determine,  and  pay  the  cost  of  constructing  same  out  of  the 
general  revenue  of  the  city,  or  assess  the  cost  upon  the  adja- 
cent property,  or  may  levy  a  certain  sewerage  tax  within  the 
sewerage  district,  out  of  which  to  pay  for  the  construction  of 
the  same,  which  sewerage  tax  shall  not  exceed,  in  any  one 
year,  two  mills  on  the  dollar  of  the  assessed  value  of  the  prop- 
erty within  such  district;  or,  may  pay  a  part  of  the  cost  of  such 
construction  out  of  the  general  revenue,  a  part  by  the  assess- 
ment of  adjacent  property,  and  a  part  by  levying  a  tax  upon 
all  the  property  within  the  sewerage  district,  or  may  pay  for 
the  same  by  pursuing  any  two  of  the  methods  herein  named  " 

The  ordinance  of  the  city  passed  pursuant  to  the  statute 
provided  that  the  city  shall  constitute  but  one  sewerage  dis- 
trict. 

Counsel  for  plaintiflF  insist  that,  as  the  city  has  not  been  di- 
vided  into  two  or  more  sewerage  divisions,  it  cannot  provide 
for  the  payment  of  the  cost  of  constructing  sewers  under  the 
provisions  of  the  statutes  above  quoted,  but  must  do  so  under 
the  statutes  by  appropriations  out  of  the  general  revenue  of  the 
city  or  out  of  a  special  two  per  cent  sewer  tax.  See  Code  § 
465;  section  1,  chapter  107,  Acts  Sixteenth  Greneral  Assem- 
bly. 

We  will  first  inquire  whether  under  the  act  just  quoted  the 
city  has  authority  to  create  one  sewerage  district  comprising 
all  of  its  territory. 

The  statute  provides  that  by  ordinance  the  municipal  gov- 
ernment "may  divide  the  city  into  sewerage  districts  in  such 
manner  as  the  council  may  determine."  This  language  author- 
izes the  creation  of  more  than  one  district,  but  if  it  be  consist- 
ent with  other  words  of  the  statute  and  in  accord  with  its  rea- 
son and  spirit  it  may  be  so  construed  as  to  authorize  the  crea- 
tion of  one  district,  for  "words  importing  the  plural  nunaber 
may  be  applied  to  one  person  or  thing."  Code,  §  45,  ^  3. 
The  intention  of  the  statute  is  to  authorize  the  cities  to  create 
taxing  districts  for  the  purpose  of  a  just  distribution  of  the 
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burdens  imposed  in  the  construction  of  sewers.  Their  number, 
size,  boundaries,  etc.,  are  left  to  the  discretion  of  the  legislative 
department  of  the  municipal  government.  This  discretion  is 
to  be  exercised  to  attain  the  objects  of  the  provision,  namely, 
the  equal  distribution  of  the  burdens  of  taxation  among  the 
tax  payers  in  view  of  the  benefits  of  the  improvement  to  be 
constructed  and  the  true  interests  of  the  city.  The  right  at- 
tainment of  this  end,  resting,  as  we  have  said,  in  the  discretion 
of  the  city  council,  is  not  a  matter  of  inquiry  by  the  courts, 
unless,  of  course,  the  rights  of  citizens  are  encroached  upon. 

Now  if  the  city  determines  that  only  one  taxing  district  is 
demanded  by  the  circumstances  of  the  case,  it  has  exercised 
the  power  imposed  upon  it;  it  has  done  what  the  statute  author- 
izes, namely,  has  provided  for  taxation  by  the  plan  contem- 
plated through  the  taxing  district.  We  conclude  that  the  city 
is  authorized  to  constitute  but  one  sewerage  district  for  the 
whole'  city. 

III.  The  ordinance  of  the  city  provides  for  the  manner  of 
constructing  sewers,  for  letting  the  work,  for  the  levy  of 
2. :ordi-  assessments  to  pay  therefor,  etc.,  and  that  the  city 

nance :  res-  ._  i  i      .  i         i 

ointion.  councu  may  by  resolution  order  the  construction 

of  a  sewer  upon  any  street  by  a  majority  vote  when  such  im- 
provement is  asked  for  in  a  petition  by  a  majority  of  the  resi- 
dent property  holders  or  by  a  two-thirds  vote  of  the  council  if 
there  be  no  such  petition.  The  resolution  contemplated  by 
this  ordinance  was  passed.  But  counsel  for  plaintiff  insist  that 
the  work  could  be  ordered  only  by  ordinance.  But  the  statute 
above  cited  expressly  declares  that  the  city  "  may  provide  by 
ordinance"  for  the  construction  of  sewers.  This  defendant 
has  done  in  compliance  with  this  provision  of  the  statute.  The 
authority  conferred  by  the  statute  and  assumed  by  the  ordi- 
nance was  brought  into  exercise  and  applied  to  the  sewer  in 
question  by  the  resolution.  This  is  in  harmony  with  the  pro- 
visions of  the  statute. 

IV.     It  is  insisted  that  the  resolution  ordering  the  work  was 
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not  passed  by  a  vote  of  two  thirds  of  the  member  of  the  city 
council.  Without  considering  the  effect  of  the  record  of  the 
proceedings  of  the  council  we  are  of  the  opinion  that  the  pre- 
ponderance of  tlie  testimony  clearly  shows  that  the  resolution 
was  passed  by  a  two- thirds  vote  of  the  council.  It  would  not 
prove  to  be  profitable  to  enter  upon  the  discussion  of  the  evi- 
dence upon  this  point  of  the  case. 

V.  It  is  made  the  ground  of  an  objection  that  the  vote  upon 
the  passage  of  the  resolution  was  not  ujpon  the  call  of  the  yeas 
and  nays.  The  resolution  does  not  provide  for  contracting  the 
work;  it  is  not  an  ordinance,  and  is  not  therefore,  within  the 
operation  of  Code,  Sec.  493,  requiring  such  action  to  be  had 
upon  a  vote  by  yeas  and  nays.  We  know  of  no  provision  of 
the  law  sustaining  counseFs  position. 

VI.  Counsel  for  plaintiff  insist  that  the  ordinance  of  the 
city  providing  for  the  assessment  "  is  so  grossely  and  mani- 
s. :  as-     festly  inequitable  and  unreasonable  as  to  be  void 

chancery.'       for  that  reason  alone."    This  charge  is  based  upon 
the  provision  of  the  ordinance  declaring  that  the  assessments 
shall  be  made  according  to  the  superficial  area  of  each  lot  and 
not  according  to  frontage.     It  is  provided  that  all  property 
within  the  distance  of  one  hundi-ed  and  fifty  feet  shall  be 
deemed  adjacent  to  the  sewer  except  where  property  is  bisected 
by  an  ally,  when  that  part  between  the  ally  and  sewer  alone 
shall  be  regarded  as  adjacent     It  is  pointed  out  by  counsel 
that  property  of  greater  depth  is  subject  to  greater  assessment. 
We  see  nothing  in  this  that  is  inequitable.     The  depth  of  the 
lots  adds  to  their  value  and  should  require  the  payment  of 
larger  assessments  than  is  required  of  shorter  lots.     In    the 
case  of  alleys  dividing  the  property  of  an  owner,  it  appears 
proper  that  the  assessment  should  not  extend  across  the  ally 
aa  it  8!.*jnirates  the  different  lots  and  those  beyond  cannot  be 
calk'd  iKijacent.     There  may  arise  cases  of  apparent  hardship 
and  irijuj-itice  under  the  ordinance.     There  would  surely  arise 
like  caseti  under  any  other  plan  of  assessment.     Perfect  equal- 
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ity  of  taxation  under  any  system  has  never  been  attained.  The 
law  requires  no  more  than  proximate  equality.  We  think  it 
is  attained  under  the  ordinance  in  this  case. 

But  if  plaintiff  has  just  ground  of  complaint  because  of  the 
inequality  of  the  assessment  she  has  not  put  herself  in  position 
to  claim  relief  in  equity.  She  does  not  deny  that  she  is  justly 
liable  under  the  ordinance,  if  it  be  valid,  for  a  portion,  at  least, 
of  the  assessment.  She  cannot  defeat  the  whole  assessment, 
and  chancery  will  not  hear  her  complaint  unless  she  pay  or 
offer  to  pay  the  part  of  the  tax  justly  due.  Morrison  et  al,  v. 
ffersAirej  32  Iowa,  271. 

VII.  The  cost  of  the  sewer  at  the  crossing  of  the  streets  is 
assessed  to  the  adjacent  property.  This  constitutes  another 
ground  of  complaint  of  plaintiff.  It  is  only  necessary  to  say 
that  we  cannot  determine  from  the  abstract  before  us  that 
plaintiff's  property  was  especially  assessed  for  the  costs  of  con- 
structing the  sewer  at  any  street  crossing.  It  is  probable  that 
the  cost  of  the  sewer  at  the  crossings  of  the  streets  was  distrib- 
uted among  all  the  lot  owners  assessed.  We  will  not  inquire 
into  the  justice  of  the  provision  or  determine  whether  it  can 
be  made  the  ground  of  relief.  As  plaintiff  has  not  paid  or 
offered  to  pay  any  portion  of  the  tax  she  cannot,  as  we  have 
just  pointed  out,  maintain  this  action  by  which  she  seeks  to 
defeat  the  whole  assessment. 

VIII.  It  is  next  insisted  that  the  assessment  is  invalid  for 
the  reason  that  the  sewer  is  constructed  along  more  than  one 
street  and  the  assessment  is  made  for  the  whole  work.  Cases 
invi Jving  the  improvement  of  more  than  one  street  upon  one 
assessroent  are  cited  to  support  this  objection.  They  throw 
no  lif^ht  upon  the  case.  There  may  be  just  ground  of  objec- 
tion to  the  improvement  of  two  streets  under  one  proceeding, 
and  the  payment  therefor  by  one  assessment;  but  the  sewer 
involved  in  this  case  is  a  unity;  it  is  one  sewer  along  more 
than  one  street;  it  does  not  branohor  separate;  it  is  but  one 
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Bewer  from  the  begining  to  the  end.  Not  so  with  streets  which 
run  parallel  or  at  right  angles  with  each  other.  There  may  be 
reasons  why  they  cannot  be  improved  under  one  proceeding. 
No  such  reason  exists  in  the  case  of  the  construction  of  one 
sewer. 

IX.  In  the  proceedings  of  the  city  council  the  sewer  is 
designated  •'  the  Locust  Street  Sewer."  Counsel  insist  that 
there  was  no  action  authorizing  the  construction  of  the  sewer 
on  Sixth  Street.  The  name  designated  the  sewer  and  the  sur- 
vey indicated  the  streets  along  which  it  was  to  be  constructed. 
It  is  shown  that  the  sewer  was  authorized  upon  both  Locust 
and  Sixth  streets  by  the  action  of  the  council. 

X.  The  plaintiff  insists  that  the  assessment  is  invalid  for 
the  reason  that  the  resolution  ordering  the  work  does  not  direct 

5.  — : .  the  manner  of  payment  therefor.     But  this  was 

done  by  the  ordinance  which  we  have  seen  provides  for  the 
manner  of  constructing  the  sewer  and  the  assessments  for  pay- 
ment thereof.  The  resolution  of  the  council  simply  called  into 
exercise  the  powers  assumed  by  the  ordinance  and  directed 
their  application  to  the  sewer  in  question. 

XL  It  is  lastly  insisted  that  the  assessment  is  in  excess  of 
the  amount  authorized  by  law  to  be  levied  for  sewerage  pnr- 

g. . .  poses.     This  may  be  true  as  to  the  statutes  existing 

excessive.  before  the  law  under  which  the  city  acted  in  the 
case.  The  city,  however,  did  not  attempt  the  exercise  of  power 
under  the  statutes.  It  cannot  be  claimed  that  the  assessments 
authorized  by  Chap.  162,  Acts  17th  General  Assembly,  are  re- 
stricted and  controlled  by  the  prior  laws.  The  very  purpose  of 
the  last  statute  was  to  increase  the  power  of  the  city  to  levy- 
taxes  and  assessments  for  the  building  of  sewers.  It  author- 
izes the  levy  of  the  cost  of  their  construction  upon  adjacent 
property  without  limit  as  to  the  amount  of  the  assessment. 
The  city  has  not  exceeded  the  extent  of  its  authority  in  making^ 
the  assessment  in  question  in  this  case. 
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We  have  considered  all  the  questions  discussed  by  plaintiff^'s 

counsel  and  reach  the  conclusion  that  the  decree  of  the  Circuit 

Court  ought  to  be 

Affibmbd. 


Aldbioh  v.  Pbice  &  Co. 

1.  Contract:  chaivgb  of:  special  findings.    In  this  case  it  was  held, 

that  the  special  findhiKSof  the  jury  showed  that  the  written  contract  was 
sabstantially  abandoned;  that  a  new  oral  contract  was  entered  into  by 
the  parties;  and  that  the  general  verdict  must  have  been  based  on  such 
oral  contract. 

2.  Practioe.    The  special  findings  being  inconsistent  with  the  general  ver- 

dict, no  judgment  should  have  been  rendered  on  the  verdict. 

8. :  exception:  transcript.  On  rehearing;  held,  that  the  over- 
ruling of  defendant's  motion,  having  been  excepted  to,  it  was  not  neces- 
sary to  except  to  the  judgment  on  the  verdict;  and  that  appellee  having 
failed  to  ask  for  a  transcript  or  object  to  the  submission  on  the  abstract 
filed,  the  case  would  be  determined  on  its  merits. 

Appeal  from  the  Superior  Court  of  Cedar  Rapids. 

Tuesday,  Ootobeb  26. 

Tub  original  petition  states  that  the  plaintiff  and  defendants 
entered  into  a  written  contract  whereby  the  plaintiff  was  to 
furnish  the. required  timber  and  cut  and  hew  ties  and  deliver 
the  same  to  tlie  defendants  at  any  point  on  the  grade  of  the 
Iowa  Southwestern  Kailroad  Company  for  which  the  defend- 
ants were  to  pay  him  forty  cents  for  each  tie.  By  the  terms 
(»f  this  contract  the  plaintiff  also  agreed  to  deliver  certain  tim- 
ber cat  into  suitable  length  for  ties  at  the  saw-mill  of  defend- 
ants and  after  the  ties  were  sawed  plaintiff  was  to  deliver  the 
same  on  said  grade,  for  which  defendants  agreed  to  pay  him 
tliirty  cents  for  each  tie.  Performance  on  his  part  was  alleged 
and  that  defendants  had  failed  to  pay  as  required  by  said  con- 
tract. 


I  57  lf)l 

I  90  374 

67  161 

137  566 


152  SUPKEME  COURT  OF  IOWA, 

Aldricb  T.  Price  &  Company. 

In  an  amended  petition  it  is  stated  the  defendants  "waived 
the  delivery  of  the  tiet^  mentioned  in  the  contnict  sued  on  at 
the  points  designated  in  said  c<»ntract,  and  the  same  were  after- 
ward delivered  to  and  accepted  by  defendants  under  said  con- 
tract during  the  spring,  and  summer  and  fall  of  1872.  That 
the  defendants  by  their  own  acts  prevented  a  delivery  of  and 
refused  to  accept  said  ties  except  in  the  manner  and  at  the 
places  and  terms  above  specified,  and  caused  a  delivery  as  above 
indicated.  Whereby  and  because  thereof  defendants  are  now 
estopped  from  urging  as  a  defense  that  the  plaintiflFhas  in  any 
manner  failed  to  make  a  delivery  of  said  ties  in  accordance 
with  the  terms  and  places  fixed  in  said  contract.  That  the 
waiver  referred  to  was  by  parol." 

The  defendant  pleaded  a  general  denial,  the  statute  of  limi- 
tations, and  that  before  the  delivery  of  any  of  the  ties  the  firm 
of  John  R.  Price  &  Co.  was  dissolved,  and  that  W.  Phinney, 
one  of  the  members  thereof  and  a  defendant  in  this  action,  en- 
tered into  a  verbal  arrangement  whereby  it  was  mutually 
agreed  plaintiff  should  not  deliver  such  ties  to  defendant  at 
the  place  mentioned  in  ^le  written  contract,  and  the  same  was 
rescinded  and  abandoned  by  the  plaintiff  and  the  said  Phinney, 
and  the  plaintiff  agreed  to  deliver  the  said  ties  to  said  Phinney 
on  the  line  of  the  Tipton  branch  of  the  North  Western  Rail- 
road about  five  miles  distant  from  the  point  of  delivery  men- 
tioned in  the  written  contract,  and  the  said  Phinney  agreed  to 
pay  plaintifi'the  amount  providcji  in  said  written  contract,  and 
an  additional  compensation  for  hauling  of  five  cents  per  tie. 
There  was  a  trial  by  jury  and  a  general  verdict  for  the  plain- 
tiff for  $541.53.  Interrogatories  were  propounded  to  and  an- 
swered by  the  jury.  The  defendants  moved  the  court  to  ari-est 
the  judgment  and  for  judgment  on  the  special  findings.  Bf»rh 
of  which  were  overruled,  and  judgment  rendered  on  the  gen- 
eral verdict  for  the  plaintiff.     The  detendants  appeal. 
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Zr.  W.  Gleason  and  Williams  dh  McMillan^  for  appel- 
lants. 

Hickle^  West  di  Kastman^  for  appellee. 

Seevers,  J. — Counsel  have  discussed  the  question  whether 
the  firm  of  John  R.  Price  &  Co.  was  dissolved,  and  if  so,  its 
effect  on  the  rights  of  the  plaintiff.  In  the  view  we  take  of 
the  case  this  is  immaterial.  It  will,  therefore,  be  conceded  no 
such  dissolution  took  p^ace. 

It  is  conceded,  as  ve  understand,  by  counsel,  if  the  action  was 
brought  and  the  recovery  had  on  the  written  contract  it  is  not 
L  CONTRACT:  barred.  Counsel  for  the  appellants  insist  the  re- 
SS^  v^-  covery  was  obtained  on  and  because  of  the  parol 
contract  pleaded,  and  therefore,  the  bar  of  the  statute 
is  complete.  Counsel  for  appellee  do  not  deny  the  legal  prop- 
osition claimed  by  the  appellants,  but  the  fact.  They  insist 
the  action  was  brought  and  recovery  had  upon  the  written  con- 
tract, and  what  appellees  designate  an  oral  contract  was  no- 
thing more  or  less  than  a  waiver  of  a  strict  performance  of  the 
wri'ten  contract,  and  an  acceptance  by  the  appellees  of  another 
or  different  pertbrmance. 

The  interrogatories  propounded  to  and  special  findings  of 
the  jury  areas  follows. 

1.  Where  were  the  ties  in  issue  in  this  action  actually  de- 
livered by  the  plaintiff? 

Ans.  On  the  Tipton  Branch  of  the  Chicago  and  North 
Western  Railroad. 

2.  Was  there  a  contract  between  the  plaintiff  and  Wra. 
Phinney,  that  the  said  ties  were  to  be  delivered  on  the  Tipton 
Branch  of  the  Chicago  and  Northwestern  Railroad,  instead  of 
the  point  designated  in  the  written  contract? 

Ans.     There  was. 

3.  Was  said  contract  by  parol  or  in  writing? 
Ans.     By  parol. 
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4.     What  was  said  contract  and  what  were  its  terms? 

Ans.  Contract  was  that  the  ties  were  to  be  delivered  on  the 
Tipton  Branch  of  the  C.  &  N.  W.  Railroad  Co.,  and  tfiat  the 
defendant  should  haul  enough  to  make  up  extra  distance. 

12.  Was  it  agreed  by  parol  between  the  plaintiff  and  said 
Phinney,  that  the  said  ties  should  not  be  delivered  at  the  point 
designated  in  the  original  contract,  but  that  instead  they 
should  be  delivered  on  the  Tipton  Branch  of  the  Chicago  & 
Northwestern  Railroad? 

Ans.    Yes. 

It  seems  to  us  the  special  findings  quite  satisfactorily  show 
there  was  a  parol  contract  entered  into  between  Phinney  and 
the  plaintiff  whereby  the  written  contract  was  materially 
changed,  substantially  abandoned,  and  a  new  oral  contract  en- 
tered into  with  the  terms  and  conditions  of  which  the  plaintiff 
complied.  There  is  no  pretence  the  written  contract  was  per- 
formed by  either  party.  The  special  findings  do  not  support 
the  claim  of  the  plaintiff  that  there  was  a  waiver  of  perform- 
ance of  written  contract.  Clearly  the  special  findings  do  not  so 
state  in  terms.  Besides  they  negative  such  thought.  Waiver 
of  performance  is  quite  different  from  a  new  contract  contain- 
ing other  and  different  stipulations  of  an  aflirmative  character. 
Now  the  jury  have  without  doubt  found  there  was  a  parol  con- 
tract entered  into  by  the  parties.  They  have  not  found  there 
was  a  waiver  of  the  written  contract,  unless  such  inference  is 
to  be  drawn  because  the  former  took  the  place  of  the  latter. 
If  this  be  conceded  then  as  the  written  contract  was  not  in 
force,  the  recovery,  if  had  at  all,  must  be  based  on  the  oral  con- 
tract. 

The  written  contract  bound  the  ])laintiff  to  deliver  the  ties 
by  t!ie  first  day  of  March,  1872.  The  amended  petition  states 
they  were  not  delivered  until  the  summer  and  fall  of  1872.  The 
Bpectal  findings  taken  in  connection  with  what  has  been  just 
stated,  ehow  that  by  the  terms  of  the  oral  contract  the  time  and 
place  of  delivery  were  changed,  and  also  as  we  think  the  com- 
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pensation  or  price  to  be  paid- the  plaintiff.  For  while  the  price 
stipulated  in  the  written  contract  was  not  expressly  changed, 
yet  because  of  the  increased  distance  of  delivery  agreed  upon, 
the  plaintiff  was  required  to  deliver  at  such  place  only  a  por- 
tion instead  of  all  the  ties.  This  necessarily  increased  or  di- 
minished what  the  plaintiff  had  bound  himself  to  do  and  in 
like  manner  affected  the  compensation  provided  in  the  written 
contract. 

Under  the  special  findings  of  the  jury  we  are  of  the  opinion 
the  recovery  was  had  on  the  oral  contract,  and  thereunder  the 
8.  PBAcncB.  jury  must  have  found  the  general  verdict.  This  be- 
ing so  no  judgment  should  have  been  rendered  on  the  latter,  but 
the  motion  of  defendants  for  judgment  in  their  favor  on  the  spe- 
cial findings  should  have  been  sustained.    McGregor  and  SiouOf 

City  R.  B.  V.  Foley,  38  Iowa,  588. 

Reysrskd. 

on  behearing. 

Sbsvers,  J. — A  rehearing  is  asked  by  counsel  for  the  ap- 
pellee upon  the  following  grounds: 

1.  No  motion,  it  is  said,  was  filed  for  judgment  on  the 
special  verdict,  and  no  exception  was  taken  to  the  judgment. 
t. :  ex-    The  abstract  shows  what  is  called  a  motion  in  ar- 

ceptlon : 

transcript.  rest  of  judgment  was  filed  upon  the  ground  "that 
the  pleadings  and  facts  found  by  the  jury  in  the  special  ver- 
dict show  that  the  verdict  is  excessive,  and  that  there  should 
be  a  judgment  tor  defendant  for  costs,  and  plaintiff  is  entitled 
to  judgment  for  no  amount  whatever.''  This  motion  was 
overruled,  and  defendant  excepted.  We  think  the  motion 
clearly  asked  for  judgment  for  the  defendant  for  costs  on  the 
pleadings  and  special  verdict.  As  the  overruling  of  the  mo- 
tion was  duly  excepted  to,  it  was  unnecessary  to  except  to  the 
judgment  afterward  rendered. 

IL  It  is  said,  the  judgment  should  have  been  affirmed  on 
motion,  because  the  abstract  had  not  been  agreed  to,  and  no 


156  SUPREME  COURT  OF  IOWA, 

Aldrich  v.  Price  &  Company. 

transcript  was  filed.  Nothiug  was  said  in  the  opinion  in  re- 
lation to  the  motion,  because  at  the  time  it  was  filed  we  sup- 
posed the  bar  understood  the  practice  to  be  that  we  would  not 
affirm  a  judgment  for  the  reasons  above  stated,  but  would 
order  a  transcript  filed  when  one  was  desired.  We  have  again 
looked  into  the  record,  and  fail  to  find  the  appellee  asked  for 
a  transcript  or  objected  to  the  submission  upon  the  ground 
the  abstract  was  not  full  and  pei'fect.  It  is  true,  it  is  said  at 
the  close  of  appellee's  argument,  the  abstract  was  not  full  and 
complete,  and  that  the  record  was  in  the  hands  of  counsel  for 
appellants,  and  therefore,  counsel  for  the  appellees  ^ere  unable 
to  file  a  full  and  complete  abstract,  but  no  relief  was  asked  in 
this  respect.  Under  such  circumstances,  we  were  bound,  we 
think,  to  determine  the  case  on  the  merits  (as  presented  by  the 
abstract). 

III.  We  have  again  examined  the  record,  in  view  of  what 
is  said  in  the  petition  for  a  rehearing,  as  to  the  correctness  of 
the  opinion,  and  feel  constrained  to  say  our  convictions  are 
unchanged.  Counsel  are  mistaken  in  su{)posing  we  overlooked 
evidence  to  which  our  attention  is  called.  Under  it  there 
might  be  doubts  whether  a  new  contract  was  entered  into. 
A  finding  by  the  jury  either  way  would  probably  not  be  dis- 
turbed. But  as  will  be  seen  from  the  foregoing  opinion,  we 
construed  the  special  verdict  as  finding  there  was  such  new 
contract,  and  counsel  have  not,  in  the  petition  for  a  rehearing, 
controverted  the  correctness  of  such  construction.  It  there- 
fore must  necessarily  follow,  we  think,  the  conclusion  reached 
is  correct.    The  former  opinion  is  adhered  to. 
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Hadlet  V.  Grbgort  ET  AL. 

1.  Administration:  petition  to  sell  lands:  barred.  Where  the 
administration  in  this  State  is  bnt  andllaiy  to  the  origrinal  administra- 
tion in  a  foreign  State,  and  the  law  applicable  to  the  case  in  that  State 
is  not  shown,  it  will  be  presumed  to  be  the  same  as  onr  own;  and  where 
an  application  for  the  sale  of  real  estate  for  the  payment  of  the  debts 
of  the  intestate  is  made  lon^  after  the  original  administration,  and  af- 
ter the  time  allowed  by  oar  statutes  for  establishing  claims  has  expired, 
the  proceedings  will  be  barred. 

Appeal  from  Adavr  Ci/rouit  Court. 

TUESDAT,  OOTOBER  25. 

The  plaintiff  filed  his  petition  in  the  Circuit  Conrt,  asking 
for  an  order  authorizing  the  sale  of  the  lands  belonging  to  the 
estate  of  which  he  is  administrator,  for  the  payment  of  the 
debts  of  the  intestate.  The  order  was  made,  and  defendants 
appeal.     The  facts  of  the  case  appear  in  the  opinion. 

H.  E.  Long^  for  appellant 

Oow  &  Hager^  for  appellee. 

Beck  J. — I.  Plaintiff's  intestate  died  in  the  State  of  Indi- 
ana, where  he  was  a  resident  Administration  was  there  had 
upon  his  estate,  and  the  personal  assets  were  used  in  the  pay- 
ment of  debts  and  costs  of  the  probate  proceedings.  All  debts 
against  the  estate  were  proved  before  the  Probate  Court  of 
Indiana,  and  proper  orders  were  made  for  their  payment 
Ancillary  administration  was  had  in  Adair  county,  and  exem- 
plifications of  the  record  of  the  Indiana  Probate  Court  were 
filed  in  the  Circuit  Court  The  administrator  filed  his  peti- 
tion therein,  showing  the  proceedings  in  Indiana,  and  alleging 
that  intestate  died  seized  of  certain  lands  in  Adair  county,  which 
he  prayed  the  court  would  order  to  be  sold  for  the  payment 
of  the  debts  allowed  against  the  estate.  The  petition  prop- 
erly shows  the  condition  of  the  estate,  the  amount  of  debts 
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allowed,  etc,  etc.  No  question  is  raised  as  to  the  regnlarity 
of  the  prodeedings,  either  in  Indiana  or  Iowa. 

The  record  shows  that  the  intestate  died  October  13,  1874. 
November  16,  1874,  administration  was  granted  in  Indiana, 
and  prior  to  the  22d  day  of  November,  1876,  all  claims  against 
the  estate  were  presented  and  allowed,  and  a  final  report  of  the 
administrator  was  filed  and  approved,  showing  full  adminis- 
tration upon  the  personal  assets  of  the  estate.  May  13,  1879, 
the  petition  in  this  case  for  the  sale  of  the  lands  of  the  estate 
was  filed.  The  indebtedness,  for  the  payment  of  which  the 
administrator  asks  that  the  lands  be  sold,  consists  of  the  claims 
allowed  in  Indiana;  no  claims  were  originally  presented  in  the 
court  below.  Other  facts  of  the  case  need  not  be  presented 
here,  in  view  of  the  disposition  we  make  of  the  case. 

II.    The  decisive  question  in  the  case  is  this:  Is  the  appli- 
cation for  the  sale  of  the  lands  barred  by  the  lapse  of  time 
1.  ADMTKI8-     since  the  allowance  of  the  claims  in  the  Indiana 
petmon^       court?    We  have  held   that  applications  for   the 
barred.  Sale  of  real  estate,  for  the  payment  of  the  debts 

of  the  intestate  cannot  be  mcide  after  the  expiration  of  the 
time  allowed  for  establishing  claims  has  expired,  unless  pecul- 
iar circumstances  exist,  which  authorize  a  court  of  equity  to 
depart  from  the  rule.  McCrary  v.  Tasker  et  al.^  41  Iowa, 
255;  Conger  v.  Cook  et  al.^  56  Iowa,  117. 

We  may  concede,  for  the  purpose  of  this  case,  that  the  law 
prevailing  in  Indiana,  which  operates  to  limit  the  time  for  fil- 
ing claims  against  the  estate,  must  be  applied  to  this  case. 
The  fact  that  the  administration  in  this  State  is  but  ancillary 
to  the  original  administration  had  in  Indiana  would  seem  to 
eiijjport  this  conclusion. 

Bnt  the  law  prevailing  in  Indiana  applicable  to  this  branch 
of  the  case  is  not  shown  by  the  record.  We  will  presume  it 
to  be  the  same  as  the  law  of  this  State.  Neese  v.  Farmer' a 
Inmrance  Co.^  55  Iowa,  604;  Stephens  v.  WiUiamSy  46  Iowa, 
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We  will  presume  that  the  statute  requiring  the  administra- 
tor to  give  notice  of  his  appointment  was  complied  with. 
McCrary  v.  Tosher,  41  Iowa,  265  (260). 

More  than  four  years  and  a  half  expired  from  the  time  we 
will  presume  the  notice  was  given,  before  the  petition  in  this 
case  was  filed.  Claims  against  an  estate,  not  filed  and  allowed 
within  twelve  months,  are  barred,  ''unless  peculiar  circumstan- 
ces entitle  the  claimant  to  equitable  relief     Code,  §  2421. 

The  record  fails  to  show  any  circumstances  entitling  the 
plaintiff  to  equitable  relief.  It  is  urged  that  the  promise  of 
the  widow  of  the  intestate  to  pay  the  claims,  and  the  execu- 
tion by  her  of  promissory  notes  for  some  of  them,  and  the 
further  fact  that  indulgence  was  extended  to  the  estate  for  the 
benefit  of  the  widow  and  heirs,  constitute  circumstances  of  the 
character  contemplated  by  the  statute.  But  the  claimants  in 
these  transactions  did  not  deal  with  the  estate,  and  the  widow, 
not  being  the  administrator,  could  not  bind  the  estate  by  her 
promises.  Nor  would  the  indulgence  extended  by  the  credit- 
ors for  the  benefit  of  the  widow  and  heirs  in  any  way  affect 
their  nght  to  resist  the  enforcement  of  the  claims  against  the 
lands  of  the  estate.  The  case  is  not  like  Burroughs  v.  Mc- 
Laifij  AdmW.y  37  Iowa,  189,  or  Baldwin  v.  Dougherty,  39 
Iowa,  60,  in  which  indulgence  was  extended  to  the  estate  upon 
faith  in  the  promises  and  representations  of  the  administra- 
tors that  the  claims  would  be  paid.  The  promises  in  this  case 
were  made  by  the  widow,  and  not  the  administrator. 

We  reach  the  conclusion  that  the  petition  for  the  sale  of 
the  lands  was  not  filed  in  time,  and  that  the  proceedings  are 
barred.     The  judgment  of  the  Circuit  Court  is 
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County  of  Floyd  v.  Chenby. 

1.  Decree :  trialupon  issues  of  fact.  Where  the  decree  recites  that  "the 

issues  a**e  found  for  the  plaintiflf,  and  that  the  alle^tions  of  the  petition 
are  true/'  it  will  be  construed  to  imply  there  was  a  trial  upon  the  issues 
of  flEict. 

2.  :  NOT  VOID.    A  decree  entered  by  default,  by  a  judge  who  had 

been  attorney  for  one  of  the  parties  in  the  transaction,  is  not  for  that 
reason,  void. 

8.  :   SENIOR  ANH  JUNIOR  MOATOAaBBS:  STATUTE  OF  LIlflTATION. 

The  foreclosure  by  a  senior  mortgagee  will  not  affect  the  rights  of  a 
junior  mortgagee  not  made  a  party.  In  such  case,  however,  the  junior 
mortgagee  can  only  acquire  possession  by  redemption,  and  all  nght  to 
redeem  or  to  obtain  possession,  will  be  barred  by  limitation  in  ten  yean. 

Appeal  from  Floyd  Circuit  Court. 

Tuesday,  October  25. 

Action  in  equity  to  quiet  plaintiffs  title  to  certain  real  es- 
tate The  defendant  filed  an  answer  and  also  a  cross-petition 
in  which  he  claimed  to  be  the  owner  of  the  land.  There  was 
a  demurrer  to  the  answer  and  cr6s8-petition  which  was  sus- 
tained, and  a  decree  was  entered  for  the  plaintiff.  Defendant 
appeals. 

Hand  <j6  Spriggs,  for  appellant. 

Ellis  <6  Ellis,  for  appellee. 

RoTHRocK,  J. — The  demurrer  was  sustained,  as  we  under- 
stand it,  upon  the  ground  that  the  defendant  was  precluded  by 
the  statute  of  limitations  from  making  the  defense  set  up  in 
the  answer,  and  from  asserting  the  claim  made  in  the  cross- 
petition. 

The  fiicts  as  averred  in  the  petition  are  as  follows:  The 
plaintiff  held  a  school  fund  mortgage  upon  the  land,  executed 
by  onti  Cullins,  and  at  some  time,  the.  date  of  which  does  not 
appear,  the  same  was  foreclosed.     This  mortgage  was  the  first 
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lien  upon  the  land.  The  plaintiff'  was  the  purchaser  at  the  fore- 
closure sale  and  received  a  sheriff's  deed  on  December  19th, 
18G5.  On  the  28th  day  of  March,  1868,  the  plaintiff  executed 
and  delivered  to  one  Thompson  a  contract,  agreeing  upon  the 
payment  of  certain  sums  of  money,  to  convey  to  him  a  good 
title  to  said  land,  which  sums  of  money  have  not  all  been  paid. 
Thompson  took  actual  possession  of  the  land  and  was  in  the 
actual,  continued,  open  and  peaceable  possession  thereof  for 
more  than  ten  years  before  the  commencement  of  this  suit. 

The  answer  in  addition  to  certain  general  denials  avers  as  a 
defense  that  plaintiff's  decree  of  foreclosure,  is,  and  was  void, 
because  the  attorney  who  procured  the  same  was  at  the  time 
jud^  of  the  District  Court  in  which  said  decree  was  entered, 
and  that  said  attorney  and  judge  heard,  tried,  and  determined 
the  said  suit  without  the  consent  of  any  of  the  defendants 
therein. 

As  a  further  defense  it  is  averred  that  said  Collins  who  was 
owner  of  the  land  in  question  on  the  12th  day  of  iJovember, 
1858,  executed  a  trust  deed  thereon  to  one  Chapman,  to  secure 
the  payment  of  certain  moneys  to  this  defendant.  That  said 
trust  deed  was  duly  foreclosed  and  the  defendant  became  the 
purchaser  at  sheriff's  sale  under  sai  J  foreclosure,  and  received  a 
sheriff's  deed  therefor  on  the  3l8t  day  of  December,  1863. 
That  said  conveyance  was  made  to  detendant  long  before  the 
commencement  of  the  foreclosure  proceedings  under  which 
plaintiff  claims.  That  this  defendant  was  thereby  invested  with 
the  legal  title  to  the  land,  and  she  was  not  made  a  party  to 
l>laintift''8  foreclosure. 

There  is  an  admission  in  the  answer  that  said  Thompson 
took  possession  of  the  land,  but  there  is  a  distinct  and  une- 
quivocal denial  that  such  possession  has  been  open,  peaceable 
and  uninterrupted,  with  the  knowledge  of  the  defendant  for 
ten  jears  last  past.  The  cross-petition  sets  out  the  same  facts 
as  to  the  foreclosure  of  plaintiff's  mortgage  and  defendant's 
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trust  deed,  which  are  averred  in  the  answer.  There  is  the  fur- 
ther averment  therein  that  some  person  or  persons,  under  and 
by  authority  of  plaintiflF,  have  since  the  foreclosure  of  plaint- 
tiff's  mortgage  been  in  possession  of  tlie  land  in  question. 

The  prayer  of  the  cross-petition  is,  1st.,  that  plaintiff's  pe- 
tition be  dismissed.  2d.  That  plaintiff's  foreclosure  proceed- 
ings be  decreed  to  be  null  and  void.  Cd.  That  in  case  this  re- 
lief be  not  granted  them,  that  an  account  be  taken  of  the  rents 
and  profits  of  the  land  and  that  defendant  be  permitted  to  re- 
deem from  plaintiff's  mortgage  by  paying  whatever  may  be 
found  to  be  due  thereon.  We  have  stated  the  issues  raised  by 
the  pleadings  sufficiently  to  enable  us  to  determine  what  we 
regard  as  the  vital  questions  in  the  case. 

I.  It  is  urged  that  the  court  erred  in  sustaining  the  de- 
murrer as  against  the  denials  of  the  answer,  and  in  entering  a 
1.  DECREE:      decree  without  a  trial.    The  decree  is  set  out  in 

sues  offact  the  abstract,  and  in  answer  to  the  above  objection, 
it  is  sufficient  to  say  that  it  does  not  affirmatively  appear  from 
the  decree  that  there  was  no  evidence  introduced  at  the  hear- 
ing. It  is  recited  in  the  decree  that  the  issues  are  found  for 
the  plaintiff,  and  that  the  allegations  of  the  petition  are  true. 
This  would  seem  to  imply  that  there  was  a  trial  upon  the  is- 
sues of  fact. 

II.  By  section  2685,  of  the  Revision  of  1860,  which  was 
in  force  when  the  plaintiff's  foreclosure  was  had,  a  judge  was 
^ .  ^^    disqualified  from  acting  as  such  in  any  case  where 

^^****  he  had  been  an  attorney  for  either  party  in  the  ac- 

tion, unless  by  the  mutual  consent  of  the  parties.  It  does  not 
appear  that  Collins,  the  party  defendant  to  the  foreclosure,  ap- 
peared to  the  action.  If  he  did  not,  but  was  in  default,  bis 
default  was  an  admission  of  the  cause  of  action,  and  that  eotne- 
thing  was  due  on  the  debt  secured  by  the  mortgage.  Under 
these  circumstauces,  the  amount  of  the  judgment  is  usually 
ascertained  by  the  clerk,  and  the  decree  is  entered  as  a  matter 
of  form.    Besides  this^  it  does  not  appear  that  Collins  has  ever 
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questioned  the  judgment  and  decree  against  him.  We  do  not 
tliink  the  decree  was  void,  presuming,  as  we  may,  that  it  was 
entered  by  default,  or  it  may  be  by  consent. 

III.     The  important  question  in  the  case  is  that  based  upon 
the  statute  of  limitations.     The  defendant  held  the  junior 

3^ .  g^jj.  mortgage  or  trust  deed,  and  she  foreclosed  without 

mo^ag^?'  making  the  plaintiff,  who  held  the  senior  mort- 
umitations.  gage,  a  party  to  her  action.  After  the  foreclosure 
and  the  sale  thereunder,  and  after  she  received  her  sheriff's 
deed,  the  plaintiff  foreclosed  its  mortgage  without  making  the 
defendant  a  party.  It  is  admitted  by  the  answer  and  cross- 
petition  that  Thompson  has  been  and  is  now  in  possession  of 
the  land,  under  his  contract  with  the  plaintiff.  Counsel  for 
the  defendant  contends  that  the  plaintiff's  foreclosure  did  not 
affect  the  rights  of  the  defendant,  because  she  was  not  made  a 
party  thereto.  This  is  undoubtedly  correct.  Barrett  v.  Black- 
mar,  47  Iowa,  565,  and  authorities  cited.  It  is  further  con- 
tended that  as  the  defendant  had,  by  her  foreclosure  against 
Collins,  acquired  all  the  interest  which  Collins  had  in  the  land 
before  the  plaintiff  commenced  its  foreclosure,  the  decree  was 
invalid  for  any  purpose,  because  the  defendant  had  the  legal 
title  and  was  not  made  a  party.  We  do  not  deem  it  neces- 
sary to  determine  this  question.  It  is  enough  for  the  purposes 
of  this  case  to  hold  that  the  decree  did  not  affect  the  rights  of 
the  defendant  as  a  junior  mortgagee.  The  pladntiff,  it  is  con- 
ceded, is  in  possession  of  the  land  by  its  agent,  Thompson. 
Even  if  the  foreclosure  invested  the  plaintiff  with  no  right  to 
the  land,  it  is,  nevertheless,  a  senior  mortgagee  in  possession 
of  the  mortgaged  property.  There  is  no  way  in  which  the 
defendant  can  acquire  such  possession,  unless  by  redemption. 
The  demurrer  to  the  cross  petition  was  properly  sustained,  be- 
cause the  action  to  redeem  was  barred,  more  than  ten  years 
having  elapsed  from  the  time  the  right  of  action  accrued  and 
the  commencement  thereof.  This  bar  of  the  statute  is  in  no 
^ise  affected  by  the  question  of  adverse  possession.    Chwer  v. 
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Winchester  J  SS  Iowa,  303;  Crawford  v.  Taylor  Richards  dk 
Burden,  42  Id.,  260;  Smith  v.  Foster y  Id.,  448. 

The  plaintiff  being  a  mortgagee  in  possession  of  the  prop- 
erty, and  the  defendant  being  the  holder  of  a  junior  mortgage, 
all  rights  under  which  are  absolutely  and  completely  barred 
by  the  statute  of  limitations,  her  mortgage  is  not  available  to 
her,  either  for  the  purpose  of  maintaining  an  action  to  redeem, 
or  as  the  ground  of  a  right  to  obtain  possession  of  the  land. 

Affirmed. 


-R  i84l  The  State  v.  Jat. 

I.  Criminal  Law:  instructions:  bbasonablb  doubt.  Where  the 
instructions  in  a  prosecution  for  a  rape  omitted  to  refer  to  the  provision 
of  §  4429,  Code,  and  to  state  fully  that  where  there  was  a  reasonable  doubt 
as  to  the  degree  of  guilt,  the  defendant  could  be  convicted  of  the  lower  de- 
gree only;  Held,  erroneous  and  prejudicial. 

Appeal  from  Kossuth  District  Court. 

Tuesday,  Ootobeb  25. 

The  defendant  was  indicted  for  the  crime  of  rape.     He  was 
convicted  of  an  assault  with  intent  to  commit  a  rape,  and  he 

appeals. 

H.  H,  Bush  and  /.  H,  Hawkirvs^  for  appellant. 

Smith  MoPherson^  Attorney  Ge7ieral^  for  the  State. 

Rotheook  J. — The  court  instructed  the  jury  that  if  they 
found  the  defendant  was  not  guilty  of  rape  they  should  then 
1.  cRiiciNAL  proceed  to  determine  whether  he  was  guilty  of  an 
Rtructions :      assault  with  iutcut  to  commit  a  rape,  and  that  if 

reasonable  ^ 

doubt.  they  found  that  the  deiendant  was  neither  guilty 

of  a  rape,  nor  of  an  assault  with  intent  to  commit  a  rape,  they 
should  then  proceed  to  ascertain  whether  he  was  guilty  of  an 
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assault  and  battery,  or  a  single  assault.  In  the  13th  instruc- 
tion given  by  the  court  to  the  jury  upon  the  point  as  to  the 
reasonable  doubt  which  entitles  a  party  to  an  acquittal,  no  ref- 
erence is  made  to  the  provision  contained  in  section  4429  of 
the  Code,  that  "when  there  is  a  reasonable  doubt  as  to  the  degree 
of  the  offense  of  which  the  defendant  is  proven  to  be  guilty  he 
eball  only  be  convicted  of  the  lower  degree."  Indeed  the  in- 
structions throughout  are  silent  as  to  this  rule  of  law.  We 
think  the  defendant  was  entitled  to  full  instructions  upon  the 
question  of  reasonable  doubt,  and  such  as  were  applicable  to 
the  character  of  the  crimes  included  in  the  indictment,  and 
that  as  the  instructions  omitted  the  important  qualiiicatiou, 
thai  a  conviction  could  only  be  had  for  the  highest  crime  in- 
cluded in  that  charged,  of  which  there  was  no  reasonable  doubt 
of  guilt,  under  the  evidence,  the  omission  was  prejudicial  to  the 
defendant.     See  StxUe  «.  Walters^  45  Iowa,  389. 

Other  objections  to  the  rulings  of  the  court  are  discussed  by 
counsel  which  we  do  not  regard  as  well  taken.  For  the  error 
in  the  instructions  above  pointed  out  the  judgment  of  the  Dis- 

trict  Court  will  be 

Ebvkbsed. 


Robertson  v.  Anderson. 

1.  Taxation:  asbbssmrkt:  improvements  on  land.  While  the  im- 
proTements  upon  land,  such  as  a  patent  limekiln  and  railroad  switch, 
should  be  taken  into  consideration  in  determining  the  valae  of  the  land 
for  the  pnrposes  of  assessment  and  taxation,  yet  it  is  wholly  immaterial 
whether  the  valuations  of  the  land  and  the  improvements  are  aggre- 
gated or  stated  separately. 

Appeal  fvora  Madison  CirotiU  Court. 

Tuesday,  October  25. 

The  plaintiff  is  the  owner  of  eighty  acres  of  land,  upoa 
which  there  is  a  stone  quarry,  patent  limekiln,  and  a  railroad 
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track  or  switch,  leading  from  the  stone  quarry  and  limekiln 
to  the  track  of  the  Rock  Island  R  R.  Co.  The  township  as- 
sessor assessed  the  property  for  the  year  1879  at  $15  per  acre. 
The  defendants,  who  are  township  trustees  acting  as  the  board 
of  equalization,  increased  the  assessment  to  $30  per  acre,  on 
account  of  the  patent  limekiln,  and  ordered  that  the  railroad 
switch  be  assessed  at  $1,250.  The  plaintiff  appealed  to  the 
Circuit  Court,  where  a  trial  was  had,  and  the  court  found  as 
follows:  ''That  $15  per  acre  is  a  fair  valuation  to  be  placed  on 
said  real  estate,  taking  into  consideration  the  valuation  for  as- 
sessment purposes  placed  upon  other  lands  of  like  character 
in  the  immediate  vicinity.  The  court  further  finds  that  $500 
is  a  fair  valuation  to  be  placed  upon  the  one-fourth  mile  of 
railroad  switch  assessed  to  S.  A.  Robertson,  and  that  the  de- 
fendants had  the  right  to  assess  the  same,  and  the  court  fur- 
ther finds  that  the  limekiln,  situated  on  the  real  estate  herein 
described,  should  be  valued  and  assessed  at  $400."  From  this 
order  the  plaintiff  appeals. 

Buhy  (&  Wilkin^  for  appellant. 
A,  W.  Wilkinson^  for  appellee. 

RoTHROCK,  J. — I.  It  is  claimed  by  counsel  for  appellant 
that  the  court  erred  in  making  a  new  and  independent  assess- 
1.  taxation:  ^6"t  upon  the  limekiln  situated  upon  the  prem- 
impixfve-"^'  ises.  The  argument  is,  that  the  limekiln  cannot 
land.  be  treated  as  personal  property,  and  an  original 

assessment  be  made  thereon  by  the  Circuit  Court  upon  ap- 
peal. 

In  answer  to  this,  we  think  it  is  sufficient  to  say  that  while 
it  would  have  been  more  regular  if  the  Circuit  Court  had  found 
tliat  the  land,  without  the  limekiln,  was  worth  $15  per  acre 
for  the  purposes  of  assessment  and  taxution,  and  that  with  the 
kiln  it  was  worth  $400  more,  making  tweiity  dollars  an  acre, 
yijt,  we  think  the  finding  and  order  amount  to  this.     The  kiln 


^U-Y^-:. 


DECEMBER  TERM,  1881. 


167 


McClain  v.  McClaln. 


is  uot  assessed  as  personal  property,  and  even  if  it  should  be 
80  entered  on  the  treasurer's  books,  we  are  unable  to  see  how 
the  plaintiff  can  be  prejudiced.  The  rate  of  taxation  on  real 
and  personal  property  is  the  same. 

II.  It  is  not  claimed  that  the  railroad  switch  was  returned 
to  and  assessed  as  railroad  property  by  the  executive  council. 
It  is  owned  by  the  plaintiff,  and  used  by  him  for  his  own  con- 
venience. It  is  an  improvement  on  his  land  proper,  to  be  taken 
into  consideration  in  determining  the  value  of  the  land.  This 
is  what  the  court  below  and  the  board  of  equalization  did  in 
makino^  the  assessment,  and  it  is  wholly  immaterial  whether 
the  values  were  aggregated  or  stated  separately.  In  short,  we 
cannot  see  how  the  defendant  can  be  prejudiced  by  assessing 
his  land  at  $1,200,  his  limekiln  at  $400,  and  his  railroad 
switch  at  $500,  instead  of  aggregating  it  at  $2,100.  In  our 
opinion,  $2,100  valuation  upon  the  whole  property  is  not  ex- 
cessive under  the  evidence. 

Affirmed. 


MuClain  v.  McClain. 


1.  Trial  de  novo.    In  this  case,  as  no  predjudice  could  reault,  the  case 
was  tried  cU  novo. 

2.  Express  Trust:    parol  testimony.    An  a  jcreement  to  accept  a  con- 

veyance in  trust,  and  reconvey  to  the  tmstee,  thereby  creating  an  express 
trust,  cannot  be  established  by  p;u*ol  testimony. 

3.  — :  STATUTE  OF  FRAUDS.    Where  Ihe  conveyance  in  trust  was  made 

Tolantarily,  without  solicitation  or  undue  influence,  and  no  fraud  is 
shown  prior  to  or  contemporaneous  with  the  execution  of  the  deed,  but 
consists  in  denying  and  repudiating  the  agreement  to  reconvey,  it  will 
not  remove  th^  case  from  the  operation  of  the  statute  of  frauds. 

Appeal  from  Polk  Circuit  Court, 

Tuesday,  October  25. 

Action  in  chancery  to  enforce  a  trust  of  certain  land,  the 
fee  simple  title  whereof,  it  is  alleged,  was  held  by  the  defend- 
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ant  in  trust  for  the  plaintiif.  The  relief  prayed  for  in  the  pe- 
tition 18,  that  defendant  be  required  to  account  to  plaintiff  for 
the  proceeds  of  the  land  winch  has  been  sold.  There  was  a 
decree  dismissing  plaintiff's  petition,  fi"ora  which  she  appeals. 

Seward  Smithy  B,  N.  Baylies^  and  James  Emhiee^  for  ap- 
pellant. 

Bowen  c&  Leavens j  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  in  1860  the  plain- 
tiff's father  owned  one  hundred  and  sixty  acres  of  land  in  the 
state  of  Kansas,  which  he  conveyed  to  defendant  under  an  oral 
agreement  that  it  was  to  be  held  in  trust  for  plaintiff  until  she 
attained  her  majority,  when  defendant  was  to  convey  the  land 
to  plaintiff.  It  is  alleged  that  by  means  of  a  fraudulent  agree- 
ment of  defendant,  plaintiff's  father  was  induced  to  convey  the 
land  to  defendant  and  that  the  deed,  through  mistake,  was  not 
made  to  contain  the  agreement  of  defendant  to  hold  the  land 
in  trust,  but  is  absolute  in  form  and  conveys  to  defendant  the 
fee  simple  title.  The  petition  shows  that  defendant  has  con- 
veyed the  land  lo  another,  and  prays  that  he  may  be  required 
to  account  to  plaintiff  for  the  proceeds  of  the  land  with  inter- 
est. The  answer  admits  the  sale  of  the  land  by  defendant  but 
denies  all  other  allegations  of  the  petition.  It  also  pleads  the 
statute  of  limitations. 

II.  The  defendant  insists  that  the  case  for  various  reasons, 
cannot  be  tried  here  de  novo.  As  we  reach  the  conclusion  that 
1.  TRIAL  de  ^1^®  decree  of  the  court  below  ought  to  be  affirmed 
^^^^'  upon  the  merits  of  the  case,  we  will  not  examine 

the  different  objections  urged  against  a  trial  de  novo  in  this 
court.  The  parties  cannot  complain  on  the  ground  that  the 
objections  to  a  trial  de  novo  are  not  considered  by  us.  Plain- 
tiff insists  that  the  cause  be  tried  here  anew;  we  try  it  in  that 
manner  and  her  position  is  therefore  sustained.  Defendant 
objects  to  such  a  trial,  but  as  we  affirm  the  decree  of  the  court 
below,  he  suffers  no  possible  prejudice  from  the  manner  of  triaL 
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Neither  party  can  therefore  complain  on  the  ground  that  we 
disregard  defendant's  objections  to  a  trial  de  novo, 

III.  The  controlling  facts  in  the  case  disclosed  by  the  evi- 
dence are  as  follows : 

In  1860  plaintiff's  father  conveyed  to  defendant,  his  uncle, 
by  deed  of  warranty,  reciting  the  consideration  to  be  $250,  a 
quarter  section  of  land  in  Kansas.  The  plaintiff  shows  by 
parol  testimony  that  her  father,  for  the  reason  that  he  had,  or 
anticipated  trouble  with  his  wife,  plaintiff's  mother,  was  desir- 
ous of  securing  the  land  for  the  benefit  of  his  daughter.  He 
consulted  with  his  father  and  proposed  to  convey  to  him  the 
lands  in  trust  for  plaintiff.  The  father  declined  this  proposi- 
tion aT\d  suggested  that  defendant,  his  brother  and  plaintiff's 
uncle,  would  be  a  fit  person  to  hold  the  land  as  trustee,  and  so 
recommended  him  to  plaintiff's  father.  Thereupon  with  the 
consent  of  plaintiff's  father  he  proposed  to  defendant  that  he 
should  accept  a  conveyance  of  the  land  for  the  benefit  of  plaint- 
iff. Defendant  at  first  declined  but  afterwards  assented  and 
agreed  to  hold  the  lanc^  in  trust  as  proposed  by  his  brother. 
This  was  communicated  to  plaintiff's  father  and  thereupon  he 
executed  the  deed  to  defendant.  There  is  testimony  on  the 
part  of  defendant  in  conflict  with  plaintiff's  evidence. 

IV.  If  it  be  conceded  that  the  facts  are  as  shown  by  plaint- 
iff's testimony,  she  is  not  entitled  to  relief  for  the  reason  that 

2.  EXPRE88      the  trust  she  seeks  to  enforce  is  express  in  its  uu- 
TBuex:  parol  ^ 

testimony.       (mr©  and  cannot,  therefore,  under  the  statute  of 

frauds,  be  established  by  parol  testimony.     The  familiar  rule 

of  law  upon  which  this  conclusion  is  based  is  not  disputed  by 

counsel  for  plaintiff.     But  they  insist  that  the  case  is  not  within 

the  rule  for  reasons  which  we  will  proceed  to  consider. 

V.  It  is  urged  that  the  deed  was  executed  by  plaintiff's 
father  through  a  mistake  of  fact,  in  that  he  believed  that  the 
defendant  had  made  the  promise  to  convey  the  land  to  plaint- 
iff. If  no  such  promise  was  made  equity  will  hold  the  grantee 
to  be  a  trustee.    The  position  of  plaintiff's  counsel  as  to  the 
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qiiBslion  of  law  involved  in  this  point  may  be  correct  but  the 
tket  upon  wliich  it  is  based  is  not  found  in  this  case.  Thei'e 
was  no  mistake  as  to  tbe  existence  of  the  agreement  of  defend- 
ant tu  liold  the  land  in  trust.  All  the  evidence  introduced  by 
pluiiitifl:'  tends  to  establish  such  an  agreement.  To  deny  it, 
would  overthrow  the  very  foundation  of  plaintift^'s  case. 

Vr.  But  it  is  insisted  that  if  such  an  agreement  be  estab- 
lished, then  defendant  having  obtaiiied  the  title  fraudulently, 

3.  - :  Stat-  without  payment  of  any  consideration,  will  be  held 

utc  yf  frjiucu.    ^^  j^jg  qq^^^^q^  ^nd  will  be  regarded  as  a  trustee. 

Thirt  proposition  is  based  upon  the  thought  that  if  defendant 
fraudulently  induced  plaintiff's  father  to  convey  the  land  by 
promising  to  hold  it  for  plaintiff,  a  trust  arises  and  the  fraud- 
ulent promise  may  be  shown  by  parol.  But  no  facts  upon  which 
this  ]>ofiition  can  be  based  are  shown  by  the  record  before  us. 
Defetidant,  it  cannot  be  claimed,  induced  plaintiff's  father  to 
make  tJie  conveyance  by  promises  of  any  kind.  The  deed  was 
executed  voluntarily  and  without  solicitation  on  the  part  of 
defendant.  Ifo  influence  of  any  kind  was  exerted  by  defendant 
to  induce  the  grantor  to  execute  the  deed. 

The  mere  refusal  of  defendant  to  perform  the  contract,  and 
hie  denial  of  its  existence,  however  they  may  conflict  with  good 
muruls*  and  principles  of  honor,  are  not  to  be  regarded  as  frauds 
whicli  will  authorize  the  court  of  chancery  to  enforce  a  parol 
contract  for  the  creation  of  an  express  trust.  The  frauds  hav- 
ing such  an  effect  are  those  which  induce  a  party  to  convey 
property  to  the  trustee,  or  which  consist  in  the  refusal  to  exe- 
cute defeasances  or  other  instruments  to  witness  the  trust,  or 
which  secure  the  execution  of  an  instrument  dfferent  from  the 
one  agreed  upon  and  the  like.  Burden  v.  Shendaa^  36  Iowa, 
125;  Brown  on  Statute  of  Frauds,  sections  94r,  439. 

Little  can  be  said  against  the  doctrine  and  rules  of  law  an- 
nounced in  the  argument  of  the  learned  counsel  for  plaintiff! 
Indeed  we  think  that  they  are  all  sound  and  have  the  support 
of  the  authorities.     But  the  trouble  with  this  case  is  that  it  can- 
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not  be  brought  within  the  circle  of  the  facts  to  which  these 
rules  and  doctrines  are  applicable.  The  case  aoiounts  briefly  to 
this:  The  conveyance  was  made  to  defendant  without  any  act 
or  representation  on  his  part  inducing  it.  No  fraud  has  been 
shown  prior  to  or  contemporaneous  with  the  execution  of  the 
deed  to  defendant.  His  fraud  consists  in  denying  and  repudi- 
ating his  agreement  to  convey  the  land  to  plaintiff.  However 
abhorrent  this  fraud  may  be  in  the  eyes  of  honest  men,  yet 
it  is  not  a  ground  upon  which  the  case  may  be  removed  from 
tiie  operation  of  the  statute  of  frauds,  so  that  parol  testimony 
may  be  admitted  to  establish  the  agreement  creating  the  ex- 
•  press  trust. 

The  decree  of  the  Circuit  Court  is 

Affibmed. 


Haverly  v.  Aloott  et  al.  ;f  no  599 


1.  Evidence :  competency  of.    Under  §  3639,  Code,  where  one  party  ia 

dead,  the  other  may  give  testimony  as  to  all  matters,  except  upou  per- 
sonal transactions  between  the  two. 

2.  Lis  Pendens :  constructive  notice.    A  party  purchasing  land  will 

be  charged  with  notice  of  the  pendency  of  an  action  affecting  the  same, 
from  the  time  the  petition  is  filed;  and  the  facts  that  the  action  was  not 
properly  indexed  in  the  appearance  docket,  and  that  the  notice  was  not 
served  until  after  the  purchase,  are  immaterial. 

Appeal  from  Folk  Circuit  Court. 

Tuesday,  October  25. 

This  is  an  action  in  equity  to  caucel  certain  conveyances  of 
a  lot  iu  the  city  of  Des  Moines,  and  to  quiet  plaintiff's  title 
thereto,  upon  the  alleged  ground  that  a  deed  made  by  the 
plaintiff  to  the  defendant  Alcott,  was  without  consideration, 
and  was  obtained  by  fraud. 

There  was  a  decree  for  the  plaintiff,  and  the  defendant  Geo. 
EL  Gardner  appeals. 
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D.  G.  Edviundson^  for  appellant. 
Chamhsrlain  i&  Haroison^  for  appellee. 

RoTiEEooK,  J. — I.  It  appears  from  the  evidence  that  the 
deferiihint  Alcott  claimed  ti>  be  agent  of  the  United  States 
Hame  and  Dower  Association  of  Pennsylvania,  for  the  State 
of  Iowa,  That  he  represented  to  the  plaintiff  that  said  asso- 
ciatiuu  wa8  largely  engaged  in  loaning  money,  and  that  it  was 
doing  an  extensive  business  in  this  State.  It  further  appears 
that  tiaid  association  had  no  financial  standing  or  ability;  that 
it  had  made  no  loans,  and  that  it  was  an  institution  made  up 
of  false  pr-etenses  and  promises.  That  plaintiff,  believing  that 
the  representations  of  Alcott  were  true,  and  in  reliance  thereon, 
conveyed  the  lot  in  controversy  to  him  in  part  payment  for 
onedialf  interest  in  said  agency  for  Iowa.  The  agency,  by 
reason  of  the  fraudulent  character  of  the  principal,  was  worth-  * 
Jess.     These  facts  are  fully  established  by  the  evidence. 

The  defendant  Alcott  died  before  the  trial  in  the  court  be- 
low.   The  plaintiff  was  examined  as  a  witness  in  his  own  be- 
1,  BviDExcm:   half.     Objection  was  made  to  his  testimony  as  be- 
0^*  mg  incompetent,  under  section  3639,  or  the  Oode. 

It  IS  Buffi(^!ient  to  say  of  this  objection  that  the  plaintiff  did 
not  testify  to  any  personal  transaction  between  Alcott  and 
himself.  This  is  the  only  restriction  placed  upon  a  party  as  a 
witness  by  the  section  of  the  Code  under  consideration. 

One  J.  P.  McDonald  was  examined  as  a  witness  for  the 
plaintiff.  He  testitied  at  length  to  conversations  between  him- 
self, Alcott  and  the  plaintiff.  It  is  objected  to  his  evidence 
tliat  it  is  incompetent,  because  he  was  a  joint  owner  of  the 
lot  in  question,  and  joined  the  plaintiff  in  the  conveyance  to 
Alcott.  But  it  appears  from  the  evidence  that  he  had  no  in- 
terest whatever  in  the  contract  between  the  parties,  and  no  in- 
terest in  this  suit,  that  although  he  joined  in  the  conveyance 
to  Alcott,  he  had  received  from  Haverly  the  consideration  for 
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his  interest  "and  then,  for  convenience,  joined  in  the  deed  to 
Alcott."  We  are  clearly  of  the  opinion  that  the  testimony 
was  not  incompetent  under  section  3639,  of  the  Code. 

II.  The  petition  in  this  case  was  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court,  on  the  3d  day  of  July,  187&. 
2.  usPKN-  ^^  ^^  ^^ly  entered  in  the  appearance  docket,  and 
?OTictiVem}-  indexed  directly  in  the  name  of  the  plaintiff,  but 
not  indexed  reversely  in  the  uame  of  the  defend- 
ants. On  the  16th  day  of  the  same  month,  Alcott  and  wife 
conveyed  the  lot  to  defendant  Landis  by  deed  of  general  war- 
ranty. Two  days  afterward,  Landis  conveyed  by  deed  of  ^^- 
eral  warranty  to  one  Edmunson,  who  was  an  innocent  pur- 
chaser for  value.  He  caused  an  abstract  of  title  to  be  pre- 
pared before  he  purchased,  which  failed  to  show  the  pendency 
of  this  suit,  and  he  had  no  actual  knowledge  thereof.  After- 
ward Geo.  H.  Gardner,  intervening  defendant,  purchased  the 
property  of  Edmunson,  and  took  a  conveyance  by  deed  of 
special  warranty. 

Section  2628  of  the  Code,  is  as  follows:  "  When  a  petition 
has  been  filed  affecting  real  estate,  the  action  is  pending  so  as 
to  charge  third  persons  with  notice  of  its  pendency,  and  while 
pending  no  interest  can  be  acquired  by  third  persons  in  the 
subject-matter  thereof  as  against  the  plaintiff's  title     *     *." 

Section  197,  sub.  7,  provides  that  the  clerk  shall  keep  an 
appearance  docket  "with  an  index  to  the  same,  in  which  all 
actions  entered  in  said  docket  shall  be  indexed  directly  in  the 
name  of  each  plaintiff,  and  reversely  in  the  name  of  each  de- 
fendant therein." 

It  is  urged  by  appellant  that  his  grantor,  Edmunson,  was 
not  charged  with  constructive  notice  of  the  pendency  of  the 
suit,  because  the  action  was  not  indexed  reversely.  We  can 
neither  add  to  nor  take  away  a  positive  provision  of  the  stat- 
ute. Section  2628  provides  that  third  persons  are  charged 
with  notice  of  the  pendency  of  the  action  when  a  petition  has 
been  filed.    When  a  pleading  is  delivered  to  the  clerk,  and  a 


174  SUPREME  COURT  OF  IOWA, 

Bennett  ▼.  Phillips. 

memorandum  of  the  date  of  the  filing  thereof  made  in  the  ap- 
pearance docket,  it  is  considered  filed.  Code,  sections  200, 
2643.  The  indexing  in  the  appearance  docket  is  no  part  of 
the  filing.  There  is  no  analogy  between  these  provisions  of 
the  statute  and  those  which  provide  for  the  registry  of  deeds 
and  other  instruments  afifecting  real  estate.  By  the  registry 
laws,  notice  is  imparted  by  indexing.  Code,  §  1944.  No- 
tice of  the  pendency  of  an  action  is  imparted  by  the  filing 
uf  the  petition. 

The  original  notice  in  this  action  was  not  served  until  after 
Edmunson  took  his  conveyance.  This  is  immaterial.  The 
service  of  an  original  notice  has  no  connection  with  the  filing 
of  the  petition,  which,  it  appears  to  us,  is  the  act  which  charges 
third  persons  with  the  pendency  of  the  action. 

The  decree  of  the  Circuit  Court  must  be 

Affiricbd. 


Bennett  v.  Phillips. 


1.  Attorney:  special  contract.  Where  the  evidence  produced  did  not 
tend  to  show  that  there  wap  a  special  contract  of  hiring^  an  attorney  for 
a  special  purpose,  as  allejred,  the  jury  were  properly  directed  to  retom 
a  yerdict  for  the  defendant. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  October  25. 

In  the  month  of  January,  1875,  B.  F.  Allen,  a  banker  at 
Des  Moines,  Iowa,  closed  the  doors  of  his  banking  house  and 
stopped  the  payment  of  claims  against  him.  Shortly  afterward 
his  creditors  filed  their  petition  in  bankruptcy  against  him  in 
the  U.  S.  District  Court,  and  in  April  of  the  same  year  he  was 
in  iaid  court  duly  adjudged  a  bankrupt.  The  plaintiff  herein 
held  Alien's  certificates  of  deposit  for  several  thousand  dollars. 
On  February  8th  he  delivered  the  same  to  Phillips  &  Phillips, 
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a  law  firm  of  which  William  Phillips,  the  defendant,  was  a 
member,  and  took  a  receipt  for  them  in  which  it  was  recited 
that  they  were  received  "  to  file  against  the  estate  of  B.  F.  Al- 
len, bankrupt,  as  is  alleged,  and  to  obtain  any  dividend  that 
may  be  allowed  on  same." 

The  certificates  were  filed  by  Phillips  &  Phillips,  and  Allen 
filed  a  petition  for  a  discharge  which  was  set  for  hearing  De- 
cember  tS,  1875.  The  defendant  William  Phillips,  in  behalf 
of  the  plaintiff  and  other  creditors  appeared  in  resistance  to 
the  discharge,  and  fifteen  days  were  given  to  file  specifications 
in  opposition  to  the  discharge.  On  the  4th  day  of  December, 
1875,  the  opposition  to  the  discharge  was  withdrawn  and  on 
December  6th  an  order  of  discharge  was  entered. 

The  plaintiff  claims  that  the  defendant's  contract  of  employ- 
ment bound  him  at  all  events  to  resist  the  discharge,  and  that 
he  withdrew  the  resistance  without  the  plaintiff's  knowledge, 
and  for  this  violation  of  the  alleged  contract  damages  are 
claimed. 

Issue  having  been  taken  on  the  averments  of  the  petition  a 
jury  was  impaneled  and  the  evidence  in  behalf  of  plaintiff' 
having  been  introduced,  the  defendant  moved  the  court  to  di- 
rect the  jury  to  return  a  verdict  for  the  defendant.  The  motion 
was  sustained  and  the  plaintiff  appeals. 

Baylies  (&  Sichmon,  for  appellant. 

Barcrofty  Gatch  (6  MoCaughany  for  appellees. 

RoTHRooK,  J. — There  are  charges  made  in  the  petition  that 

the  defendant  was  moved  by  corrupt  motives  to  withdraw  the 

1.  ^TTOBNEY :  opposition  to  Allen's  discharjre,  and  evidence  was 
special  con-  .         , 

^ract.  offered  which  it  is  claimed  tends  to  support  the 

charge.  This  is  dwelt  upon  in  a  printed  argument,  and  was 
elaborately  discussed  by  appellant's  counsel  in  an  oral  argu- 
ment. In  the  view  we  take  of  the  case  no  further  reference 
need  be  made  thereto  here. 


i 


176  SUPREME  COUET  OF  IOWA, 

Bennett  v.  PbilUps. 

Tlie  fullest  latitude  was  given  to  the  plaintiff  to  prove  the 
special  contract  alleged ^ — that  is^  that  the  defendant  was  em- 
plojed  to  resist  Allen's  discharge,  and  a  carefal  examination  of 
the  evidence  as  c-onhiiried  in  the  abstracts,  filed  by  the  respect- 
ive parties,  eatisties  iia  that  there  was  no  evidence  tending  to 
eliow  ^ueh  a  contract.  It  is  true  the  plaintiff  testified  that  the 
tk'tendant  eaid  lie  could  keep  Allen  from  getting  his  discharge, 
and  that  the  jdaintiff  said  to  "go  ahead  and  do  the  best  he 
could  for  him — that  was  all  right,  and  what  the  plaintiff 
wanted."  This  is  about  as  near  as  the  evidence  tended  to  show 
the  gpedal  contract  alleged.  In  the  same  connection,  however, 
the  plaintiff  tegtltied  as  follows:  "I  always  told  William 
PliillipB(deteudaDt),  when  I  employed  him  to  tend  to  anything, 
to  w&kf  hh  own  judgment,  yon  know.  I  told  him  I  didn't  want 
to  throw  away  good  money  for  bad  money."  Without  a  fur- 
ther repitition  uf  the  testimony  it  is  sufficient  to  say  that  its 
whole  tenor  was  to  the  effect  that  the  plaintiff  put  the  c<ertifi- 
cates  of  deposit  in  tlie  hands  of  Phillips  &  Phillips  for  collec- 
tion, with  the  understanding  and  agreement  that  they  were  to 
use  their  judgment  as  to  the  steps  necessary  to  be  taken  to  ef- 
fect the  object. 

Tiie  jduiritiff  having  failed  to  produce  evidence  tending  to 

el  low  that  there  was  a  special  contract  as  alleged,  that  is,  that 

he  hired  tho  defendant  to  resist  the  discharge,  the  case  was 

prt^jverly  taken  from  the  jury.     We  might  say  further,  however, 

that  a  claim  for  damages  for  the  breach  of  such  a  contract,  in 

the  face  of  the  facte  as  sshown  by  the  evidence  that  some  six 

hundred  creditors  of  Allen  were  clamoring  for  the  payment  of 

over  two  millione  of  dollars,  and  the  gross  assets  of  the  estate 

did  not  exceed  $350,000,  would  to  say  the  least,  be  somewhat 

Inmate, 

Affibmkd. 
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Blaib  bt  al.  V.  Wilson. 


57  m 

91    145 

57    177! 

m3    239' 

1.  Bower:  ltfb  bstatb:  rNTE&Bsr  of  husband.  Under  the  facts  in  57  1T7| 
this  case;  Held,  that  a^cceptance  by  the  wife  of  a  life  estate  in  eig^hty 
acres,  inclndingr  the  homestead,  was  not  inconsistent  with  her  rig^ht  to 
dower;  that  possession  of  all  the  land  during:  her  life  did  not  evince  an 
election  to  take  the  homestead  in  lieu  of  dower;  and  that  npon  her 
death  her  second  hasband  became  entitled  to  one- third  of  her  dower  in- 
terest in  the  lands  of  her  former  husband. 

Ajjpeal  from  Madison  District  Court. 
TuBSDAT,  Ogtfobeb  25. 

The  essential  facts  in  this  case,  and  about  which  there  is  no 
dispute,  are  as  follows: 

Alexander  Blair  was  seized  in  fee  of  about  210  acres  of 
land.  On  the  2d  day  of  December,  1874,  he  executed  and  de- 
livered to  Martha  Blair,  his  wife,  a  deed  for  eighty  acres  of 
said  land,  to  have  and  to  hold  the  same  during  her  natural 
Ufa.  Tlie  conveyance  expressed  a  consideration  of  two  thou- 
sand dollars,  and  is  in  the  ordinary  form  of  a  warranty  deed, 
excepting  that  it  conveyed  a  life  estate  oply.  The  dwelling 
house  of  the  parties  to  the  conveyance  was  situated  on  th« 
land  so  conveyed,  and  they  occupied  the  same  as  a  homestead. 
They  continued  to  reside  thereon  ui\J;il  October  4, 1876,  when 
said  Alexander  Blair  died,  intestate.  February  23,  1877,  said 
Martha  Blair  intermarried  with  the  defendant,  James  Wilson 
and  she  died,  intestate,  in  December,  1877.  After  the  deatb 
of  said  Blair,  his  said  widow  continued  to  reside  upon  the 
homestead  until  her  marriage  with  Wilson,  and  after  that  sbi 
and  Wilson  resided  thereon  until  her  death. 

The  plaintiffs  are  the  heirs  of  Alexander  Blair,  and  claim 
aU  of  said  real  estate.  The  defendant  claims  that  upon  the 
death  of  said  Blair  his  widow  became  seized  in  fee  of  one- third 
of  said  land  as  her  dower  in  his  estate,  and  that  upon  the  death 
of  Baid  Martha,  the  defendant,  as  her  husband,  became  seized 
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of  tlie  one-third  of  the  interest  owned  by  her  as  his  dower  or 
disitributive  share  in  her  estate.  The  court  below  foniid  that 
tho  defendant  was  not  entitled  to  any  interest  in  said  hind. 
The  defendant  appeals. 

McCanghan  c&  Dabfiey^  for  appellant. 

3f,  Polk  and  A.  W.  Wilkinson,  for  appellee. 

RoTHRooK,  J. — I.  In  Metteer  v.  Wiley,  34  Iowa,  214,  and 
111  Potter  v.  Worley,  dnte^  66,  it  was  held  that  where  a  hus- 
1  pnwER-  band  devised  his  real  estate  to  his  widow  duriTig 
lift,  l^st^of*  her  natural  life,  such  devise  was  not  inconsistent 
jtis^u  .  ^.^j^  ^^  dower  right  of  the  widow,  in  the  laud 
dt'vised.  So  in  the  case  at  bar,  the  acceptance  by  the  wife  of 
thu  conveyance  of  a  life  estate  in  eighty  acres  of  land  is  not 
inconsistent  with  her  right  to  dower  in  the  whole  pi*emi8es. 

But  it  is  claimed  in  behalf  of  appellees  that  the  widow 
elected  to  take  the  homestead  in  lieu  of  dower.  It  is  true,  shd 
remained  in  possession  not  only  of  the  homestead,  but  of  all 
the  land  during  her  life.  But  such  possession  in  no  manner 
evinced  an  election  to  take  the  homestead  in  lieu  of  dower. 
If  lier  possession  be  claimed  to  have  been  under  the  life  estate 
conveyance,  it  being  for  eighty  acres,  it  cannot  be  said  that  by 
iuch  possesaion  she  evinced  an  election  to  take  the  home- 
stead, because  the  possession  was  not  limited  to  the  homestead. 
Afi  the  life  estate  in  the  eighty  acres  was  not  inconsistent  with 
tfit'  right  of  dower,  such  right  accrued  at  once  upon  the  death 
of  the  husband.  The  legal  title  to  one-third  of  the  real  estate 
vef^ted  immediately  in  the  widow,  and  descended  to  her  heirs, 
unless  she  was  in  some  manner  divested  of  it  during  her  life- 
time* Potter  V.  Worlet/y  supra.  It  is  said  that  she  elected  to 
take  the  homestead  in  lieu  of  the  one-third  in  fee  simple,  and 
thnt  such  election  was  evinced  by  her  occupancy  of  the  Ifbmee 
ituad.    But  we  have  seen  that  her  possession  was  not  inconsist- 
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ent  with  her  right  to  one- third  in  fee.  In  Butterfield  v.  Wicks, 
44  Iowa,  310,  it  is  held  that  the  surviving  husband  or  wife 
cannot  enjoy  at  the  same  time  both  dower  and  homestead,  in 
the  real  estate  of  the  decedent,  and  that  continued  occu- 
pancy of  the  property  as  a  homestead^  will  be  regarded  as  an 
election  to  hold  it  as  such.  But  in  that  case  the  only  property 
left  by  the  decedent  was  a  homestead,  and  it  was  averred  in 
the  petition  that  the  survivor  occupied  and  possessed  the  prop- 
erty as  his  homestead  from  the  death  of  his  wife  up  to  the 
commencement  of  the  suit,  a  period  of  about  ten  years.  The 
rights  of  the  husband  in  that  case  were  determined  upon  a 
demurrer  to  the  petition.  In  the  case  at  bar  there  was  no  such 
exclusive  possession  of  the  homestead  forty  acres. 
We  think  the  defendant  is  entitled  to  one- third  of  the  dower 

or  distributive  share  of  the  widow. 

SevebsjSI). 


Valentine  v.  Eawson  et  al. 


1.  Mechanic's  Lien :  stateicent.  The  statement  for  a  mechanic's  lien 
should  set  forth  the  time  when  the  materials  were  furnished,  and  should 
show  the  account  upon  which  the  demand  is  founded.  The  simple  state- 
ment that  a  certain  sum  is  due  is  not  sufficient. 

Appeal  from  Guthrie  Ci/rcuit  CovH. 

Tuesday,  Ootobeb  25. 

AciTON  to  enforce  a  mechanic's  lien.     There  was  a  judg- 
ment for  plaintiflT.    Defendant  appeals. 

/.  B.  Carpenter  and  Chtbs.  S.  Fogg^  for  appellants. 

C.  W.  Weeks,  for  appellee. 

Beck,  J. — I.    The  petition  alleges  that  plaintiff,  under  a 
contract  with  Rawson,  furnished  lumber  for  constructing  a  one- 
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Btory  frame  dwelling  house  and  fence,  upon  an  eighty-acre 
tract  of  land,  which  is  described  according  to  the  congressional 
sabdivisions,  and  that  a  claim  and  statement  for  a  lien  was 
filed  in  the  office  of  the  clerk  of  the  District  Court,  January 
16, 1879.  The  petition  does  not  attempt  to  state  when  the  lum- 
ber was  furnished,  and  when  the  improvements  were  com- 
menced and  completed. 

Judgment  was  rendered  against  Rawson  by  default.  The 
defendants,  Whitmore  and  wife,  answered  the  petition,  deny- 
ing its  allegations  and  albging  that  Whitmore  is  the  owner  of 
ihe  premises,  and  that  they  were  never  owned  by  Kawson. 
Whitmore  appeals. 

The  testimony  shows  that  plaintiff  filed  in  the  office  of  the 
clerk  of  the  District  Court  the  following  statement  and  claim 
for  a  lien : 
^^State  of  Iowa,  Guthrie  County^  ss: 

"  I,  William  Valentine,  first  being  duly  sworn,  depose  and 
say  that  I,  on  the  —  day  of — 1877,  made  a  contract  with  Wil- 
liam Rawson  to  furnish  material  for  a  certain  dwelling  house 
and  fencing,  situated  upon  the  following  described  land,  of 
which  the  said  William  Rawson  was  then  and  is  now  the  owner 
of  in  fee  simple,  under  contract  of  purchase,  to-wit: 

"  South  half  of  northwest  quarter  of  section  twenty-three 
(23),  township  seventy-eight  (78),  north  range  thirty- two  (32), 
west  5th  P.  M.,  Iowa.  That  under  and  by  virtue  of  said  con- 
tract the  said  William  Valentine  furnished  materials  for  said 
building,  etc.,  as  specified,  and  two  several  promissory  notes 
were  given  by  the  said  William  Rawson  to  the  affiant,  as  fcA- 
lows:  one  for  $77.41,  dated  July  4,  1877;  one  for  $106.58, 
dated  Jaquary  18,  1878;  at  the  respective  dates,  at  and  for  the 
usual  prices  charged  for  such  lumber  material. 

"And  that  said  account  is  a  just  and  true  account  for  the 
materials  furnished  by  said  William  Valentine,  and  that  there 
is  due  and  owing  him  thereon,  after  allowing  all  credits,  the 
sum  of  one  hundred  and  eighty-three  dollars  and  ninety-nine 
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cents,  for  which  said  William  Valentine  claims  a  mechanic's 
lien  upon  the  said  building,  including  said  land  upon  which 
the  same  is  situated. 

"  [Signed]  William  Valentine. 

"  finbscribed  and  sworn  to  by  William  Valentine  before  me 

I-—* —  >.  in  my  presence  this  16th  day  of  January,  1879. 
SEAL    I  I^-  P-  Hammond. 

^^^^^„^^  J  '*  Notary  Public  in  and  for  Guthrie  county,  Iowa. 
"Filed  January  16,  1879.  W.  H.  Ouetis,  Clerk." 

II.    Code,  section  2133,  provides  that  one  who  claims  a 

mechanic's  lien  shall  file  in  the  office  of  the  clerk  of  the  Dis- 

i.MECHAxic'8  trict  Court  "a  just  and  true  statement  or  account 
UKX :  State- 
ment.  of  the  demand  due  him  after  allowing  all  credits, 

setting  forth  the  time  when  such  material  was  furnished  or 

labor  performed,  and  when  completed." 

The  paper  filed  by  plaintiff  fails  to  comply  with  this  provis- 
ion, in  that  it  does  not  show  when  the  lumber  was  furnished, 
and  does  not  contain  a  '^statement  or  account "  of  the  demand 
due  plaintiff.  The  simple  statement  that  a  sum  is  due  plaint- 
iff, for  which  promissory  notes  were  given,  is  not  the  state- 
ment or  account  required  by  the  statute.  It  should  show  the 
account  whereon  the  demand  is  founded. 

The  statement  in  the  paper  filed  that  plaintiffs  in  the  year 
1877  entered  into  a  am  tract  to  furnish  materials  does  not  tend 
to  show  when  they  were  furnished. 

The  plaintiff  should  show  by  his  claim  that  he  is  entitled 

to  a  lien,  which  depends  upon  the  nature  of  his  demand  and 

the  time  when  it  accrued;  these  should  therefore  appear.    We 

coDclnde  that  the  law  has  not  been  so  fur  complied  with  as  to 

give  plaintiff  a  lien. 

Revssssd. 
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Havebly  &  McDonald  v.  McClelland. 

] .  Clerk:  rsoLBOENCE:  appro  vino  bond.  Under  tho  facts  in  this  case, 
it  was  held  that  the  court  coald  not  say,  as  a  matter  of  law,  the  clerk 
was  not  negligent  in  approving  the  stay  bond. 

0.  :  .    Where  the  clerk  is  negligent  in  approving  a  bond,  ho 

cannot  afterwurds  demand  the  aid  of  the  plaintiff  in  gaining  infonua- 
tion  as  to  the  responsibility  of  the  surety. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  Octobeb  25. 

AcTTiON  at  law  to  recover  for  negligence  of  defendant,  who 
was  clerk  of  the  District  Court,  in  approving  a  stay  bond. 
The  case  was  tried  to  the  conrt  withont  a  jury,  and  judgment 
rendered  for  plaintiff.     Defendant  appeals. 

Baroroft,  Gatch  cfe  McCaughcm^  for  appellant. 

Chamberlain  cfe  Harrison^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiffs  recovered 
in  the  District  Court  of  Polk  county,  a  judgment  against 
J.  0-  Saylor  for  about  $1,000;  that  defendant,  as  clerk  of  tlie 
coui^t,  approved  a  stay  bond,  wliereby  execution  upon  the 
judgment  was  stayed;  that  the  defendant  in  the  judgment 
waB  solvent,  and  the  amount  thereof  could  have  been  made  by 
the  Bale  of  his  property,  had  no  stay  been  allowed;  that  the 
Biirety  upon  the  stay  bond  was  not  the  owner  of  sufficient 
property  to  secure  the  payment  of  the  judgment  as  contem- 
plated by  law,  and  that  defendant  negligently  approved  the 
stay  bond.  It  is  shown  that  a  part  of  the  judgment  remains 
niisatisfied  and  cannot  be  collected. 

The  defendant  denies  all  the  allegations  of  the  petition 
charging  him  with  negligence  and  liability.  Other  allegations 
are  admitted. 

IL    The  decision  of  the  case  turns  wholly  upon  the  facts. 
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The  sole  question  of  fact  is  this:  was  defendant  negligent  in 
LCLEBK-  approving  the  stay  bond?  Upon  this  question, 
Jppro^*  •     the  most  that  can  be  said  in  favor  of  defendant  is 

^^  that  the  evidence  is  conflicting. 

IIL  Defendant  insists  he  exercised  due  care,  and  that  the 
case  is  taken  out  of  the  rule  of  Hubhard  v,  SwUzer^  47  Iowa, 
681,  for  the  reason  that  he  made  inquiry  of  the  surety  as  to 
the  value  of  his  unincumbered  real  property,  and  was  informed 
that  it  was  nearly  equal  in  value  to  the  amount  of  the  penalty 
of  the  bond.  Certainly,  as  a  matter  of  law,  we  cannot  hold 
that  the  defendant  was  required  to  do  nothing  more  than  d^ 
mand  of  the  surety  justification,  and  that  he  make  oral  state- 
ments of  the  value  of  his  real  estate,  the  amount  of  incum- 
branocfi  thereon,  etc.,  etc.  If  the  justification  of  the  surety 
under  oath  is  not  sufficient  to  exonerate  the  clerk,  and  we  so 
held  in  Hubbard  v.  Switzer^  supra^  it  cannot  be  insisted  that 
oral  statements  to  the  same  purport  as  his  affidavit,  would 
have  that  effect.  Upon  the  testimony,  the  court  was  author- 
ized to  find  that  defendant  was  negligent  We  cannot,  there- 
fore, disturb  the  verdict. 

IV.    The  counsel  of  pkintiffs,  it  seems,  complained  to  de- 

feodant  upon  the  approval  of  the  bond,  of  its  insufficiency, 

2.-^^.         and  defendant  informed  him  that  he  would  dis- 

"""^  regard  it  and  issue  execution  if  plaintiffs  would 

Ornish  evidence  of  its  insufficiency.    They  did  not  do  so,  and 

'Hade  a  motion  in  the  court  for  additional  security,  and  that 

^^  defeult  thereof,  execution  issue.     The  motion  was  refused. 

-Defendant  insists  that  this  action  of  plaintiffs  discharges 

hiui   of  liability  on  account  of  the  insolvency  of  the  surety. 

^^  tLink  differently.     Defendant  was  bound  to  know  when 

approved  tke  bond  that  the  surety  was  good.  If  he  was 
^^Slig^nt  in  filling  to  inform  himself  as  to  the  sureties'  re- 
^ponaibiiitjj  ht  was  not  authorized  to  demand  the  aid  of 
plaio^lffg  in  gaining  information  afterwards, 

Affibmkd. 
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I.  CoiiTeyaiioe:  sqfaiTABLK  title:  breach  of  covenant.  The  mere 
Ikct  oi  the  ezistexkce  of  an  eqaitable  title  in  a  third  person,  cannot  be 
iet  up  in  an  action  at  law,  as  a  hieach  of  any  of  the  usual  covenaits  in 
a  deed  conyeying  the  le^al  title. 

Z.  — : :  POBBESSiair.    Where  the  corenantee  takes,  or  has  power 

to  take,  possession  under  his  deed,  he  cannot  complain  of  an  oatsfand- 
i^g  e(iuitable  title,  until  it  is  soecessfullj  asserted. 

3.  :  BPECiAi.  PINDINGS:  FRAUD.    The  special  findings  of  the  jury 

coostroed  as  not  oonstitotinfi:  fraud,  under  the  facts  in  this  case. 

Appeal  from  Van  Buren  Circuit  Court. 

Tuesday,  Octobeb  25. 

Action  npon  the  coYenants  of  warranty  in  a  deed.  The 
plsitntiff  claims  damages  in  the  snm  of  $2,450.  The  defend- 
ant denies  the  breach  of  warranty.  There  was  a  trial  by  jury. 
Yerdiet  for  plaintiff  for  $&28.07.     Defendant  appeals. 

K^hajpp  db  Beaman^  R.  Lea^  WilUam  Moore^  and  ^orlt  db 
Bti^miy  for  appellant.  i 

Bohert  J.  Starr^  M,  J.  WiUiams,  and  Tnmhh  cfe  Bald- 
wi?i^  ioT  appellee. 

Adams,  Ch.  J. — I.  The  deed  in  question  purports  to  con- 
vey certain  land  in  the  State  of  Missouri.  It  is  conceded  that 
the  defendant  was  at  one  time  the  owner  of  tht  land.  It  is 
further  conceded  that  he  was  the  owner  at  the  ti»e  of  the  exe- 
cution of  the  deed  to  the  plaintiff,  unless  he  had  executed 
and  delivered  a  deed  of  the  land  to  one  Gatlii.  The  plaint- 
iff avers  that  he  had  executed  and  delivered  such  deed.  The 
defendant  denies  the  delivery. 

The  undisputed  evidence  shows   that  an  iistrnment  was 
draw£t  for  a  deed  from  defendant  to  Gatlin,and  deposited,, 
L  ooameT-      with  some  other  papers,  in  the  hands  of  one  Moore. 
tabip title:      Afterward  it  was  surrendered  bv  Hoore  at  the  re- 
covciuoii.       quest  of  both  defendant  and  Gatlia.   It  was  never 
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recorded,  and  at  the  time  of  the  trial,  was  ia  the  defendant's 
hands,  and  not  in  Gatlin's.  The  evidence  offered  for  the  pur- 
pose of  showing  a  delivery  is  voluminous.  Whether  it  had 
any  tendency  to  show  a  delivery  is  the  question  principally 
discussed  by  counsel.  In  the  view  which  we  take  of  the  case, 
we  do  not  feel  called  upon  to  determine  this  question.  It  is 
one  of  considerable  doubt,  and  the  members  of  the  court 
might  not  be  agreed. 

The  evidence  shows  that  Irish  entered  into  a  parol  agi^ee- 
ment  with  Gatlin  for  a  sale  to  him  of  the  land.     Upon  this 
ev^idence,  the  court  gave  an  instruction  in  these  words:  "If 
you  find  that  Gatlin  and  Irish  made  an  agreement  for  the  sale 
of  the  premises,  and  that  the  agreement  was  by  parol,  and  that 
Gratlin  paid  to  Irish  a  part  of  the  consideration,  either  in 
money  or  property,  and  that  a  deed  was  executed  and  depos- 
ited with  Moore,  to  be  delivered  to  Gatlin  upon  his  perform- 
ing  certain  acts  which  it  was  agreed  between  them  that  he 
should  perform,  then  this  would  vest  in  Gatlin  an  equitable 
title  upon  the  performance  of  said  conditions  until  said  con- 
tract was  rescinded  and  annulled  by  them,  or  the  said  Gatlin's 
right  therein  otherwise  divested.     And  if  such  equitable  right 
existed  at  the  time  Irish  conveyed  to  the  plaintiff,  then  there 
^oald  be  a  bi'cach  of  the  covenants  of  the  deed,  and  he  would 
oe  entitled  to  recover  the  consideration  paid  for  the  premises.'^ 
The  deed  in  this  case  contains  all  the  usual  covenants,  and 
we  have  the  question  as  to  whether  the  mere  fact  of  the  exist- 
ence of  an  equitable  title  in  a  third  person  can  be  set  up  in  an 
action  at  law  as  a  breach  of  any  one  of  the  usual  covenants  in 
a  deed  which  conveys  the  legal  title.     In  our  opinion  it  can- 
not. 

If  the  covenantee  takes,  or  has  the  power  to  take,  possession 
under  his  legal  title,  he  has  no  ground  of  complaint  until  the 

^ . equitable  title  has  been  successfully  asserted,  and 

^***®^*®*^"'      that  could  be  done  only  in  a  court  of  equity.     It 
is  inBisted  to  be  sure  that  the  plaintiff  did  not  take  possession, 
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but  was  excluded  by  Gatlin.  The  evidence  upon  this  point  is 
by  no  means  conclusive.  On  the  other  hand,  it  leaves  our 
itiinds  in  great  doubt.  In  our  opinion,  the  instruction  cannot 
be  sustained  as  given,  and  we  do  not  think  it  was  without 
prejudice. 

IL    The  defendant  filed  a  cross-petition,  claiming  to  recover 
damages  for  fraud  in  the  trade,  in  pui*suance  of  which  the 
j^  — :8p<».    deed  in  question  was  executed.    The  defendant  re- 
fruiiiL         ■   ceived  from  the  plaintiff  a  deed  of  an  improved 
i'nrm  in  Iowa,  which  had  been  leased  to  one  Brown.     At  the 
eonimencement  of  the  negotiation  the  lease  was  shown  to  the 
defendant.     Before  the  negotiations  were  closed,  the  plaintiff 
altered  the  lease  by  extending  the  time,  and  did  not  inform 
the  defendant  of  the  alteration.    The  rental  value  of  the  farm 
was  greater  than  the  rent  stipulated  in  the  lease.    The  defend- 
ant avers  that  the  plaintiff  extended  the  time  for  the  purpose 
of  defrauding  him.     The  jury  made  a  special  finding  upon  the 
point  in  these  words:     "We  find  plaintiff  practiced  a  de- 
ception, but  no  fraud."     The  defendant  insists  that  if  the 
plaintiff  practiced  a  deception,  he  necessarily  practiced  a  fraud, 
and  that  the  verdict  cannot  be  sustained.     We  have  no  doubt 
that  the  jury  believed  that  the  plaintiff  misled  the  defendant 
by  showing  him  the  lease  and  afterwards,  in  good  faith,  no 
trade  having  yet  been  made  with  the  defendant,  consented  to 
the  change  in  the  lease.     That  he  did  not  intend  to  wrong  tlie 
detendant  would  be  evinced  by  the  fact  that  the  change,  so 
far  as  it  was  disadvantageous,  was  in  the  first  instance  against 
himself,  and  would  have  remained  so  if  the  trade  with  the  de- 
fendant had  not  been  made.    We  think  that  the  defendant's 
objections  to  the  verdict,  so  far  as  it  disallowed  him  damages 
Ibr  fraud,  ai*e  not  well  taken.    For  the  error  above  pointed  out 
affecting  the  plaintiff's  recovery,  the  judgment  must  be 

Kbyersed. 
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Adams,  Ch.  J. — The  plaintiff  insistB  that  if  there  was  er- 
ror in  the  instruction  held  to  be  erroneous,  it  was  error  with- 
out prejudice,  bj  reason  of  a  special  finding  of  the  jury.  Our 
attention  is  now  called,  for  the  first  time,  to  this  point.  As 
the  ruling  made  by  us  contains  no  bad  law,  and  especially  as 
the  ruling  does  not  dispose  of  the  case,  but  simply  remands 
it  for  another  trial,  we  are  disposed  to  let  it  stand.  We  reach 
this  conclusion  the  more  readily  because  some  of  the  members 
of  the  court  are  in  doubt  whether  the  evidence  is  suflScient  to 
support  the  verdict.  The  writer,  indeed,  would  be  better 
pleased  to  put  the  reversal  upon  that  ground.  But  the  major- 
ity prefer  to  adhere  to  the  opinion  filed. 


Heeriman  v.  The  B.,  C.  R.  &.  N.  R  Oo. 

1.  Bailroads:  statute    penalties:  limitation.    An    action  under 

Chapter  68,>act8  15th,  General  Assembly,  to  recover  the"  forfeiture  "  as 
provided  therein,  is  an  action  to  recover  a  statute  penalty;  that  provis- 
ion is  criminal  rafcher  than  remedial;  and  the  limitation  for  the  recovery 
of  statute  penalties  applies. 

2.  : :  not  barbed.    Where  the  statute  iroi>oses  two  distinct, 

not  alternative,  penalties  for  the  same  act,  the  enforcement  of  one  will 
not  bar  the  enforcement  of  the  other. 

8.  ;  forfeituhb:  limitation.    The  essential  idea  of  **  forfeiture  *' 

is  a  loss  of  property  by  way  of  punishment,  and  as  used  in  the  statute  it 
indicates  something^  more  than  compensation;  and  where  so  much  of  the 
claim  as  embraces  a  statute  penalty  is  barred,  the  whole  will  be  barred, 
for  the  same  provisions  of  the  statute  of  limitations  must  be  applied  to 
the  entire  claim. 

Appeal  frovTb  Fayette  Cvromt  Court. 

Tuesday,  Ootobbb  25, 

The  plaintiff  avers  that  in  February  and  March,  1879,  he 
fihipped  from  West  Union  to  Postville,  Iowa,  certain  grain, 
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seed  and  pork,  over  tbe  defendant's  road;  that  the  defendant 
dematided  of  him  and  received  as  freight  for  such  shipment, 
$265.50  more  than  was  allowed  by  law;  that  the  defendant  did 
so  in  violatioii  of  law  to  tbo  damage  of  the  plaintiff  in  five  times 
the  amount  of  the  overcharge,  to-wit,  the  sum  of  $1,327.50,  for 
which  he  asks  judgment 

The  Jeferuiant  demurred  to  the  petition  on  the  ground  that 
it  showed  that  the  recovery  sought  was  for  a  statute  penalty, 
and  that  the  cause  of  action  having  accrued,  if  at  all,  more  than 
two  years  prior  to  the  commencement  of  the  action,  is  barred 
by  the  statute  of  limitations.  The  court  sustained  the  demur- 
rer, and  tlie  plaint ift' standing  by  his  petition,  judgment  was 
rendered  for  the  defendant.     The  plaintiff  appeals. 

Eickd^  West  tfc  ]£mtma7i^  and  D.  W.  ClementSj  for  appel- 
lants. 

J.  (£•  S,  K.  Tracy^  for  appellee. 

Adams,  Ch.  J. — Action  to  recover  a  statute  penalty  must  be 
brought  within  two  years  from  the  time  the  cause  of  action 
ftccrued.  Code,  §  2529,  If  the  recovery  sought  in  this 
case  is  for  a  titatnte  }K.^nalty  the  action  is  barred.  Whether  the 
recov^ery  sou^lit  is  for  a  statute  penalty  is  the  question  in  the 
case. 

The  amount  claimed  which  is  precisely  five  times  the  al- 
leged overcharge  would  aeem  to  indicate  that  the  action  was 
brought  under  chapter  ^S  of  the  laws  of  the  16th  General  As- 
sembly, We  could  not  say  absolutely  from  the  petition  that 
it  was,  but  the  counsel  upon  both  sides  have  so  treated  the  ac- 
tion in  their  arguments*  and  we  think  that  we  ought  to  as- 
sume that  it  should  be  ^o  treated  by  us. 

Thfft  statute  fixed  certaiti  maximum  rates  of  charges  for 

traneportion  of  fi'eiglit  and  provided  that  a  violation  of  the  act 

by  demanding  more  than   the   maximum   rates  should  be 

f  deemed  a  misdemeanor,  to  be  punished  by  a  penalty  of  forfeit- 
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ore  of  five  liuudred  dollars  to  the  school  fund.  It  also  pro- 
vided that  for  a  violation  of  the  act  the  company  should  "  for- 
feit and  pay  to  the  person  injured  five  tiraes  the  amount  of 
compensation  or  charges  illegally  taken  or  demanded,  or  five 
times  the  amount  of  damages  caused  as  the  case  may  be,"  etc. 

The  plaintiff  insists  that  notwithstanding  the  use  of  the 
word  '-forfeit"  the  action  is  to  be  regarded  as  brought  for  in- 
1  KAIL-  demuity,  and  that  the  provision  allowing  a  recov- 

ut^^i^ukft^*'  ^U  ^^  fi^®  times  the  amount  of  the  overcharge 

™*  ^"*  was  designed  merely  to  fix  the  measure  of  the 
plaintifiTs  indemnity.  He  relies  on  IToons  v,  Chicago  <6  iT, 
W.  Railvoay  Company^  23  Iowa,  493.  That  action  was 
brought  under  the  statute  allowing  double  damages  for  stock 
injured  where  a  notice  has  been  given,  etc.  The  action  not 
having  been  brought  within  two  years  from  the  time  the  cause 
of  action  accrued,  the  defendant  claimed  that  the  action  was 
barred.  The  question  presented  was  as  to  whether  the  recov- 
ery sought  was  for  a  statute  penalty,  and  it  was  held  that  it 
wab  not. 

It  appears  to  us,  however,  that  there  is  a  marked  distinction 
between  the  statute  under  which  that  action  was  brought  and 
the  statute  under  which  this  is  brought.  In  that  case  the  court 
said:  "This  law  does  not  give  to  the  injured  or  aggrieved 
party  a  fixed  statutory  recompense  for  the  wrong,  but  without 
speaking  of  forfeiture  or  penalty,  gives  damages  to  the  extent 
of  the  injury,  and,  in  action  brought,  double  that  amount  for 
tlie  neglect  or  refusal  to  pay  after  due  notice."  The  court  fur- 
ther said:  "It  is  well  to  remember  that  the  amount  of  injury 
in  these  cases  is  usually  not  large,  and  that  the  expense  of  liti- 
gation \&  frequently  as  great  as  the  value  of  the  property  des- 
troyed. The  purpose  of  the  statute  was  compensation  to  the 
owner  rather  than  the  punishment  of  the  company.  If  a  case 
arises  entitling  a  party  to  relief,  simple,  actual  compensation 
is  all  that  the  company  is  required  to  make  if  it  shall  comply 
with  the  owner's  demand.     If  it  resists,  however,  his  claim  af- 
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ter  flue  notice,  and  he  sball  be  compelled  to  resort  to  the  coart, 
then  his  tsotnpensation  ia  to  be  double  this  amount."  We  have 
cjiiuIih]  goiuewhat  follj  in   L»rder  to  set  forth  the  principles 
UfKiii  wliidi  Uie  dticitsioit  wjxs  ileemed  to  rest.     It  will  be  seen 
that  the  fact  that  ueither  the  word  forfeiture  hot  penalty  was 
umA  was  deemed  ©igniiicHnt.     The  statute  under  which  the 
present  action  is  brouglit  exj^ressly  provides,  that  tlie  company 
shall  pHj  the  amoiuit  recoverable  as  a  forfeiture.     Again  the 
double  damages  for  iojnrj  to  stock  are  allowed  by  reason   of 
the  neglect   to  ]jay  fc ingle  damages.     The  design  is,  as  the 
court  thonght  in  the  case  cited,  to  stimulate  the  company  to 
the  payment  of  the  feingle  damages  without  delay  or  litigation. 
The  forfeiture  under  the  statute  in  question  takes  place  imme- 
diately npon  the  overcharge  l>eing  made,  and  because  a  mis- 
deinennor  liae  thei-eby  been  committed.     No  oiFer  to  refund 
the  amount  of  the  overcharge  would  prevent  the  enforcement 
of  the  forfeiture.     This  to  our  mind  shows  very  clearly  that 
the  essiential  object  of  the  provision  was  not  to  afford  the  ag- 
grieved   individual   an  adequate  remedy,  but  to  protect   the 
public  by    deterring    railmud    companies    from    committing 
the  mi&demeanor  which  a  viiJation  of  the  act  was  declared  to 
be*     The  provision  then  is  essentially  criminal  rather   than 
remedial.     This  U  sufficient  to  enable  us  to  determine  what 
statute  of  limitations  applies*     We  might  concede  that  the 
provision  has  a  remedial  element  in  it,  but  that  would  not 
change  the  case  if  such  Is  not  the  essential  element. 

But  it  ie  urged  by  the  plaintiff  that  if  the  provision  is  to  be 
regarded  as  crimiuHl,  tlien  an  action  in  the  name  of  the  State 

.  to  enforce  the  forfeiture  provided  in  behalf  of  the 

nat  barred.  Bchool  fuiid,  eh  00  Id  be  held  to  be  a  bar  to  an  action 
to  enforce  the  Ibrfciture  provided  in  behalf  of  the  aggrieved 
iudividuaL 

But  where  the  statute  imposes  two  distinct  penalties  for  the 
eanie  act,  i^  in  this  ca^e,  and  the  penalties  are  not  alternative, 
the  entorcement  of  one  should  not,  we  think,  prevent  the 
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enforcement  of  the  other.     In  our  opinion  the  demurrer  was 

properly  sustained. 

Affirmed. 

SUPPLEMENTAL  OPINION. 

Adams,  Ch.  J. — A  petition  for  a  rehearing  having  been  filed, 
we  have  re-examined  the  case  in  the  light  of  it,  and  have  to 
Bay  that  while  many  considerations  of  no  little  weight  are 
urged  in  favor  of  a  reversal,  we  feel  reasonably  satisfied  with 
the  conclusion  reached,  and  think  that  the  petition  must  be 
overruled.  We  deem  it  proper,  however,  to  add  a  few  words 
to  what  we  have  already  said: 

In  holding  that  the  recovery  sought  is  for  a  statute  penalty 
we  do  not  claim  that  the  ruling  can  be  supported  by  reasoning, 
i, .  for-  havina:  the  force  of  a  mathematical  demonstration. 

feiture:llm-     r^  ...  ,  .         , 

itation.  The  recovery  given,  is  given   to  the  aggrieved 

party,  and  was  doubtless  designed  to  cover  the  damages  sus- 
tained by  him,  and  bar  any  other  recovery.  Looking  at  the 
provision  in  this  aspect  simply,  it  would  seem  to  be  remedial. 
A.nd  while  the  word  forfeit  is  used,  it  has  been  held  that  the 
nse  of  such  word  does  not  prevent  the  recovery  from  being 
rep;arded  simply  as  a  remedy.  Sfockwell  v.  United  States^ 
13  Wall.,  531.  Yet  we  think  that  it  cannot  be  denied  that  the 
essential  idea  of  forfeiture  is  a  loss  of  property  inflicted  by  way 
of*  punishment.  See  Bouviers'  Law  Dictionary,  and  cases 
cited.  In  confirmation  of  this  view  we  showed  that  this  court 
in  Koons  v.  C.  cfe  N.  TF.  i?.  Co,^  had  deemed  the  absence^of 
the  YioxAfoTfeiture  significant  as  indicating  that  punishment 
was  not  intended;  and  so  we  thought  that  the  same  court 
should  deem  the  presence  of  the  word  significant  as  indicating 
that  punishment  was  intended.  Because  one  legislative  body 
has  departed  in  the  use  of  the  word  from  its  strict  moaning, 
and  used  it  without  intending  punishment,  it  does  not  follow 
that  our  legislature  made  the  same  departure.  We  cannot 
hold  that  it  did,  unless  the  whole  provision  taken  together 
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would  &0  indicate.  Now,  when  we  come  to  look  into  the  stat- 
nt^^  we  find  the  recovery  given  a  very  extraordinary  one,  if 
regtirdoil  as  intended  to  be  mere  compensation.  Double  dam- 
ageSf  afi  in  Koons  v.  Railroad  Co.^  may  well  enough  be  held  to 
be  iiiterrded  as  mere  compensation,  but  it  does  not  follow  that 
quintuple  damages  could  be  so  held  with  the  same  propriety. 
We  do  not  say  that  the  size  of  the  multiple  is  to  be  urged  as 
coaelusive.  Probably  it  should  not.  The  most  that  we  can 
sitv  is,  rliat  taking  the  provision  altogether  we  cannot  divest 
our  minds  of  the  conviction  that  something  more  than  com- 
pensation was  intended — something  by  way  of  punishment  to 
Beaire  compliance  with  the  law.  If  we  are  correct,  then  the 
plaintiff  is  seeking  to  ^cover  something  as  a  statute  penalty, 
and  he  sliould,  we  think,  have  brought  his  action  within  the 
shorter  period  of  limitation.  • 

At  this  point  we  are  met  with  the  proposition  that  while  it 
may  he  true  that  so  much  of  the  plaintiff's  claim  as  embracea 
a  fi  tat  lite  penalty  may  be  barred,  yet  the  whole  is  not  barred, 
aud,  therefore,  the  demurrer  was  improperly  sustained.  To 
this  we  think  that  it  may  be  said  that  the  claim  must  be  re- 
garded as  a  unit,  and  we  cannot  apply  one  provision  of  the 
statute  of  limitations  to  one  part  of  it  and  another  provision 
to  another  part. 
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R1VEE8  V.  MiTOHELL, 

1.  Habeas  Corpus :  jurisdiction.  The  allegations  of  the  petition  for 
a  writ  of  habeas  corpus,  that  minor  children  were  concealed  by  the  re- 
spondent in  Polk  or  Dallas  counties,  were  sufficient  to  give  the  court  of 
Pdk  county  jurisdiction,  and  authorized  the  issuance  of  the  writ;  and 
the  fact  set  up  in  the  answer,  that  the  children  were  in  a  foreign  juris' 
diction  did  not  deprive  the  court  of  jurisdiction,  or  excuse  the  respond- 
ent for  not  producing  the  children  in  court  in  obedience  to  the  writ. 

2. :  :  RETUBN.    The  return  to  the  writ  of  habeas  corpus, 

should  have  shown  that  the  respondent  did  not  have  the  power  to  pro- 
duce the  children  in  court,  in  obedience  to  the  writ. 

Certiorari  to  Polk  Circuit  Court. 

Tuesday,  Deoembeb  6. 

On  the  10th  day  of  July,  1880,  there  was  filed  in  the  court 
below  a  petition  in  habeas  corpus.    It  appears  from  the  alle- 
gations thereof  that  the  plaintifi^  herein  and  Sophia  B.  Rivers 
are  husband  *and  wife;  that  they  have  two  minor  children  of 
tender  years,  one  being  about  nine  years  old  and  the  other 
younger.     That  a   separation  of  the  husband  and  wife  had 
taken  place  on  account  of  the  gross  neglect  of  the  husband  to 
provide  for  his  family.     Th^t  the  children  were  taken  by  the 
mi^  from  Des  Moines  (the  home  of  the  parties),  to  her  fath- 
er's residence  at  Oskaloosa,  in  May,  1879,  and  that  she  and  the 
children  remained  there  until  July  2, 1880,  when  said  John  D. 
Rivers,  in  the  night  time,  secretly  and  without  the  knowledge  or 
consent  of  his  said  wife,  removed  and  carried  away  said  child- 
ren and  concealed  them  frcm  their  mother.     The  petition  is 
entitled  in  the  name  of  the  children,  by  Sophia  B.  Rivers, 
their  natural  guardian,  and  avers  that  according  to  the  best 
belief  of  petitioner  the  said  children  were  concealed  by  said 
Rivers  in  or  near  the  city  of  Des  Moines,  or  in  the  counties 
of  Dallas  or  Polk.     Mrs.  John  Rivers,  the  mother  of  John  D. 
Rivers,  was  also  made  a  defendant.     It  is  claimed  that  the 
mother  of  said  children  is  entitled  to  their  custody  and  care. 
Vol.  LVII— 13 
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The  writ  of  habeas  carpus  was  issned,  and  said  Rivers  in 
addition  to  a  general  denial  answered  thereto  to  the  e£fect  that 
he  had  possession  and  control  of  said  children,  but  that  on  the 
5th  day  of  July,  1880,  he  transfered  said  control  to  Mrs.  John 
Rivers,  his  co-defendant,  and  that  she  and  6aid  minors  have 
been  non-residents  of  this  State  and  have  not  been  within  the 
State,  and  he  has  had  no  control  nor  possession  of  them  since 
his  transfer  of  them  to  his  co-defendant.  It  elsewhere  appears 
in  the  record  that  the  children  were  in  the  State  of  Missouri, 
at  a  place  about  five  miles  south  of  Cincinnati,  in  Iowa. 

The  petitioner  moved  the  court  to  strike  the  answer  from 
the  files,  because  the  same  was  equivocal  and  not  responsive  to 
the  petition.  The  motion  was  sustained,  and  the  defendant 
was  given  until  the  next  day  to  n;iake  further  pleading.  On 
the  next  day,  he  filed  a  motion  for  a  change  of  venue,  and  a 
motion  to  dismiss  the  proceeding  for  want  of  jurisdiction. 
These  motions  were  overruled.  On  the  14th  day  of  July, 
1880,  an  oixier  was  made  finding  that  said  Rivers  had  willfully 
disobeyed  the  writ  by  refusing  to  produce  the  said  minor 
children,  and  he  was  committed  to  the  jail  of  the  county  nntil 
he  should  comply  with  said  writ  and  produce  said  minors  in 
open  court. 

Thereupon  the  said  Rivers  applied  for  and  obtained  a  writ 
of  certiorari  from  this  court  for  a  review  of  said  proceedings. 

C.  C.  Cole,  for  plaintifil 

George  H,  Lewis,  for  defendant. 

RoTHRooK,  J.— L  It  is  claimed  that  the  judge  of  the  Cir- 
cuit Court  at  Des  Moines  did  not  have  jurisdiction  to  issue  the 
writ,  because  the  application  was  not  made  to  the 
court  or  judge  most  convenient  in  point  of  dis- 
tance to  the  applicant,  as  provided  in  section  3452,  of  the  Code. 
In  Thompson  v.  Ogleshy,  42  Iowa,  598,  it  was  held  that  the 
person  restrained  is  the  applicant.    As  we  understand  it^  the 
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residence  of  John  D.  Rivers  was  at  Des  Moines,  in  Polk 
county.  The  petition  charges  that  the  children  were  to  the 
best  belief  of  the  petitioner  in  Des  Moines,  or  in  Polk  county 
or  in  Dallas  county.  This  was  sufficient  to  authorize  the  is- 
suance of  the  writ.  Indeed,  if  it  were  only  alleged  that  John 
D.  Rivers  was  in  Polk  county,  and  that  he  unlawfully  re- 
strained the  minor  children,  the  presumption  would  be  that  he 
and  the  children  were  together.  ThxymjpBon  v.  Oglesby^  sujpror. 
The  court  then  having  had  jurisdiction  to  issue  the  writ,  did 
the  answer  show  facts  sufficient  to  oust  the  jurisdiction?  Or 
rather,  did  Rivers  show  good  cause  for  not  producing  the 
children  in  court,  as  provided  in  section  3475,  of  the  Code? 
We  think  he  did  not.  These  contests  between  husbands  and 
wives,  who  are  living  separate  and  apart  from  each  other,  as  to 
the  custody  of  their  minor  children  are  peculiar.  Although 
denominated  proceedings  in  habeo^  corpus^  they  are  unlike  the 
ordinary  proceedings  for  the  release  of  a  party  held  upon  a 
criminal  charge.  Although  the  minor  child  is  denominated 
as  the  applicant  for  the  writ,  no  contest  is  made  by  him.  It  is 
really  a  controversy  between  the  father  and  mother,  and  the 
question  for  the  court  to  determine  is,  which  of  the  contest- 
ants is  the  more  suitable  person  to  have  the  control  and  cus- 
tody of  the  child.  It  was  incumbent  on  Rivers  to  show  good 
cause  for  not  producing  the  children  in  court,  in  obedience  to 
the  writ.  They  were  presumably  in  his  custody,  and  we  tliink 
the  court  properly  found  that  they  were  not  beyond  his  con- 
trol. He  made  no  showing  that  he  could  not  obey  the  writ. 
The  mere  fact  that  he  put  them  in  possession  of  his  mother, 
who  took  them  over  the  State  line  and  into  Missouri,  is  no 
showing  of  an  inability  to  produce  them.  For  aught  that  ap- 
peai-s,  he  had  the  same  power  to  bring  them  into  the  State  that 
he  had  to  send  them  over  the  state  line  and  into  the  State  of 
Missouri.  "Without  some  other  showing  than  what  was  made, 
we  think  the  court  may  have  fairly  found  that  the  minors 
were  taken  out  of  the  State  for  the  very  purpose  of  evading 
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any  proceeding  which  the  mother  might  institute  to  regain  the 
custody  of  them. 

The  plaintiff  claims  that  the  mere  fact  that  the  children  were 
in  a  foreign  jurisdiction  when  the  writ  of  haieas  corpus  was 
issued  deprives  the  tribunals  of  this  State  of  power  to  inquire 
into  the  cause  of  their  restraint.     Tlie  case  of  Jackson,  15 
Mich.,  416,-  is  cited  and  relied  upon  as  authority  for  the  claim 
so  made.     In  that  case  it  appeared  that  Samuel  W.  Jackson, 
a  minor,  was  taken  out  of  the  State  of  Michigan  by  the  wife 
of  the  respondent  several  months  before  the  writ  of  haieas 
corpus  was  issued;    that  the  wife  remained  out  of  the  State 
with  the  minor,  and  that  she  had  been  dul}'  appointed  guar- 
dian of  the  minor  by  the  Surrogate's  Court  of  Canada  West, 
•^nd  that  the  minor  was  not  under  the  control  of  the  respond- 
ent.    The  court  was  equally  divided  upon  the  question  as  to 
whether  or  not  the  mere  fact  of  the  absence  of  the  child  from 
the  State  was  a  suflScient  excuse  for  not  producing  him   in 
obedience  to  the  writ.     All  of  the  judges  were  agreed,  how- 
ever, that  the  fact  of  the  appointment  of  a  guardian  in  a  for- 
eign jurisdiction  should  be  regarded  as  a  sufficient  showing 
that  the  minor  was  beyond  the  control  of  the  respondent. 
Upon  the  main  question,  we  think  the  opinion  of  Mr.  Justice 
Cooley,  holding  that  the  mere  fact  that  the  child  was  in  a  for- 
eign jurisdiction,  is  not  a  sufficient  excuse  for^  not  producing 
him  in  obedience  to  the  writ,  is  in  accord  with  sound  legal 
principles.     In  discussing  the  question,  he  very  pertinently 
says:  "The  place  of  confinement  is  therefore  not  important  to 
the  relief,  if  the  guilty  party  is  within  reach  of  process,  so  that 
by  the  power  of  the  court  he  can  be  compelled  to  release  his 
grasp.     The  difficulty  of  aflbrding  redress  is  not  increased  by 
the  confinement  being  beyond  the  limits  of  the  State,  except 
as  the  greater  distance  affects  it.     The  important  question  is, 
where  there  is  the  power  of  control  exercised?" 

In  U.  S,  V.  Davis,  5  Oranch.,  0.  Ct.,  622,  it  was  held  that  a 
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return  to  a  writ  of  habeas  corpus  that  the  person  alleged  to  be 

^ .  detained  was  not  within  the  control  and  custody 

return.  ^^  ^^^q  party  to  whom  the  writ  was  directed,  and 

that  such  person  was  beyond  the  jurisdiction  of  the  court,  was 
evasive  and  insufficient,  it  appearing  that  such  person  had  been 
removed,  in  anticipation  of  tlie  issuing  of  the  writ,  by  the 
party  to  whom  it  was  directed. 

In  the  matter  of  Samuel  Stacey,  10  Johnson,  327,  the  re- 
turn was,  **  that  the  within  named  Samuel  Stacey  is  not  in  my 
custody."  This  was  held  to  be  an  evasive  return,  because  it 
was  not  shown  that  Stacey  was  not  in  possession  or  power  of 
the  respondent.  So  in  the  case  at  bar,  the  return  should  have 
Bhown  that  Rivers  did  not  have  the  power  to  produce  the 
children  in  court  in  obedience  to  the  writ. 

The  writ  of  certiorari  will  be  dismissed,  and  the  order  of 
the  court  Affikmed. 


57    It? 
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1.  Homestead:  liability  for  debt:  burden  of  proof.  In  an 
action  to  subject  a  homestead  to  the  payment  of  a  debt  contracted  prior 
to  its  purchase,  the  burden  of  proof  to  show  that  it  was  purchased  wiih 
the  proceeds  of  the  sale  of  a  former  homestead,  and  therefore  exempt, 
is  upon  the  defendant. 

Appeal  from  Jasper  Circuit  Court. 

Tuesday,  Deoembeb  6. 

This  action  was  brought  by  the  plaintiff  as  execution  credtor 
of  the  defendant,  Geo.  W.  Baker,  to  subject  to  the  payment 
of  the  judgment  certain  premises  occupied  by  the  defendant, 
Geo.  W.  Baker  and  his  wife,  the  defendant  Hannah  Baker,  as 
a  homestead.  The  petition  admits  the  homestead  chai'acter  of 
the  premises,  but  avers  that  they  are  liable  to  execution  upon 
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the  judgment  because  they  were  purchased  by  the  defendant 
subsequently  to  the  contraction  of  the  debt  upon  which  the 
judgment  was  rendered.  The  defendants  deny  that  the  prem- 
ises are  liable  to  execution  upon  the  judgment.  They  admit 
that  they  were  purchased  subsequently  to  the  contraction  of 
the  debt,  but  they  aver  that  the  purchase  was  made  with  the 
proceeds  of  a  former  homestead,  which  they  owned  and  occu- 
pied as  such,  prior  to  the  contraction  of  the  debt. 

The  case  was  submitted  upon  the  pleadings,  and  the  plain- 
tiff's petition  was  dismissed.    The  plaintiff  appeals. 

Geo,  E.  Oould^  Z.  M,  Fialier  and  S.  S.  Patterson^  for 
appellant. 

Byan  Bro8.^  for  appellee. 

Adams  Ch.,  J. — The  only  question  presented  in  this  case  is 

as  to  whether  the  plaintiff  had  the  burden  of  proving  that  the 

1.  HOME-        preanses  in  question  were  not  purchased  with  the 

liability  for     proceeds  of  a  former  homestead,  or  whether  the 

debt :  burden   ^ 

of  proof.  defendant  had  the  burden  of  proving  that  they 
were.  The  defendants  contend  that  the  burden  was  on  the 
plaintiff  because  the  present  homestead  character  being  ad- 
mitted, the  premises  were  exempt  unless  they  were  purchased 
subsequently  to  the  contraction  of  the  debt,  and  unless  also 
they  were  not  purchased  with  the  proceeds  of  a  former  home- 
stead, which,  if  it  had  been  retained,  would  have  been  ex- 
empt. 

If  the  defendant's  position  is  correct,  then  strictly  the 
plaintiff  should  have  averred  the  negative  fact  that  the  pi-em- 
ises  were  not  purchased  with  the  proceeds  of  a  former  home- 
stead, which  would  have  been  exempt  if  retained,  and  inasmuch 
as  such  negative  fact  was  not  averred,  the  petition  should  upon 
their  theory  be  regarded  as  demurrable.  But  in  our  opinion 
the  defendants'  position  cannot  be  maintained.      They  do  not, 
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indeed,  seem  to  have  taken  that  view  themselves  in  the  outset 
They  not  only  did  not  demnr  to  the  petition  for  want  of  aver- 
ment of  the  negative  fact,  but  they  averred  in  their  answer 
the  affirmative  fact  that  the  premises  were  purchased  with  the 
proceeds  of  a  former  homestead  which  would  have  been  ex- 
empt if  retained. 

There  was,  it  is  true,  a  practice  in  equity  of  introducing  into 
the  bill  what  was  called  the  charging  part,  wherein  the  plaintiflf 
wonM  set  out  the  defenses  which  he  anticipated  that  the  de- 
fendant would  make,  and  deny  the  truth  of  the  supposed  mat- 
ters, or  set  up  facts  in  avoidance.  Story's  Eq.  Pleadings, 
section  31.  That  was  never,  however,  the  correct  practice  at 
law  (1  Chitty's  Pleading,  222),  and  under  Code  practice  the 
practice  in  equity  has  in  this  respect  been  assimilated  to  prac- 
tice at  law.  Bliss  on  Code  Pleading,  section  200.  Our  Code, 
section  2646,  sub.  3,  makes  one  provision  for  the  statement 
necessary  to  be  made  in  a  petition,  whether  it  be  at  law  or  in 
equity,  and  that  is  that  it  shall  be  a  statement  of  the  facts 
constituting  the  cause  of  action.  "When  the  plaintiff  in  the 
case  at  bar  had  set  out  its  judgment  in  its  petition,  and  aver- 
red that  the  premises  in  question,  although  the  homestead  of 
the  defendants,  were  liable  because  they  were  purchased  since 
the  contraction  of  the  debt,  it  showed  a  prima  facie  cause  of 
action;  and  that  was  all  that  was  necessary.  Where  a  person 
as  payee  of  a  promissory  note  brings  an  action  thereon  against 
the  maker,  and  avers  the  execution,  delivery  and  non-payment 
of  the  note,  he  shows  only  a  prima  facie  cause  of  action. 
But  that  is  sufficient.  He  is  not  bound  to  aver  that  the  maker 
was  not  an  infant,  nor  that  the  note  was  not  obtained  by  duress, 
nor  anticipate  any  one  of  the  defenses  which  if  made  and 
proven  would  be  sufficient  to  avoid  the  note. 

The  general  rule  is  that  the  debtor's  homestead  is  not  liable 
to  execution.  To  this  there  is  the  exception  that  it  may  be 
sold  for  a  debt  contracted  prior  to  its  puachase.  The  plaintiff 
by  its  averment  brought  itself  within  the  exception,  and  show- 
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ed  a  prima  facie  right  to  proceed  against  the  premises.  The 
provisioQ  of  i^ection  2001  of  the  Code,  upon  which  the  de- 
fendants rdj%  is  in  the  nature  of  an  exception  to  the  exception 
upon  which  the  plaintiff  relies.  It  was  incumbent  upon  them 
therefore  to  aver  what  they  did  aver,  and  that  is,  the  facts 
which  br^ju^ht  themselves  within  the  exception.  Code,  § 
271 L  TLe  jiropriety  of  the  rulers  applicable  to  this  case  is 
made  eiear  by  considering  that  the  facts  relied  upon  by  the 
Jefendaiite  are  peculiarly  within  their  knowledge.  To  hold 
that  the  burden  in  such  a  case  is  upon  the  creditor  to  prove 
that  the  preiuifies  in  question  were  not  purchased  with  the 
proceeda  of  a  former  homestead  would  often  prove  exceedingly 
oppressive. 

The  point  upon  \(hich  the  defendants  seem  principally  to 
rely  is  that  as  the  plaintiff  averred  that  the  premises  were 
liable  to  execution,  and  the  defendants  denied  it,  an  issue  was 
thereby  Ibrnied  which  involved  the  whole  merits  of  the  case, 
and  of  that  it?sue  the  plaintiff  had  the  affirmative. 

But  it  is  plain  to  be  seen  that  both  the  averment  and  the 
denial  involved  mere  conclusions  of  law.  That  the  defendants 
cannot  rely  upon  their  denial  becomes  clear  by  considering 
that  the  plaintiff  averred  facts  which  supported  its  conclusion 
in  regard  to  the  liability  of  the  premises,  which  facts  the  de- 
fendants admitted.  With  these  facts  admitted  by  the  defend- 
antSj  thetr  denial  went  for  nothing. 

It  appears  to  us  that  upon  the  pleadings  the  plaintiff  was 
i^ntltled  to  judgment,  and  that  the  court  erred  in  dismissing  its 
petition. 


Keybbbed. 
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1.  Tenants  in  Common :  debd  by  onb:  dakaobs.  Where  one  of  two 
tenants  in  common  deeded  the  rijrht  of  way  throuprh  their  premises  to  a 
raikoad  company  upon  certain  conditions,  and  the  company  entered  but 
failed  to  comply  with  the  conditions,  the  tenant  granting  the  deed  can 
maintain  an  action  to  recover  damages  for  the  bn^ach  of  contract,  and 
the  other,  the  entry  being  without  her  consent,  for  the  trespass. 

Appeal  from  Hardin  District  Court. 

Tuesday,  Decembeb  6. 

A  DEMUBBEB  to  plaintiffs'  petition  was  sustained  by  the 
court  below  and  a  judgment  rendered  for  defendant.  Plaintiff 
appeals. 

J.  H,  Scales^  for  appellants. 

/.  dk  S.  B.  Tracy ^  for  appellee. 

Beck,  J.— I.  The  petition  alleges  that  plaintiffs  are  the 
owners  and  tenants  in  common  of  certain  land  in  Hardin 
oonntj;  that  plaintiff,  Joseph  Rush,  executed  to  defendant  a 
deed  for  the  right  of  way  of  its  railroad  over  the  land  in  con- 
sideration of  the  undertaking  of  the  defendant  to  erect  a  depot 
at  a  certain  point,  construct  certain  crossings,  to  fence  the  rail- 
road upon  plaintiffs  land,  and  to  build  it  upon  a  line  in  a  certain 
direction,  and  that  defendant  has  built  the  road  upon  plaint- 
ilTs  land  but  has  failed  to  perform  its  contracts  just  stated.  It 
is  alleged  that  plaintiff,  Elizabeth  Rush,  had  no  knowledge  of 
the  deed  executed  by  her  co-plaintiff,  and  did  not  assent 
thereto. 

Plaintiffs  ask  that  the  deed  for  the  right  of  way  be  reformed 
if  necessary,  so  as  to  express  its  true  consideration,  and  that 
judgment  be  rendered  for  the  damages  sustained  by  plaintiffs 
by  reason  of  the  construction  of  the  railroad  upon  their  land. 

The  defendant  demurrerd  to  the  petition  on  the  ground  that 
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it  does  not  state  facts  which  entitle  plaintiffs  to  relief  and  that 
the  action  to  recover  the  right  of  way  appropriated  by  defend- 
ant cannot  be  maintained,  as  the  exclusive  remedy  of  plaintiffs 
is  an  ad  quod  damnum  proceeding.  The  demurrer  was  sus- 
tained and  plaintiffs  standing  upon  their  petition,  judgment 
was  rendered  for  defendant. 

II.  In  our  opinion  the  demurrer  was  erroneously  sustained. 
The  action  as  to  Joseph  Eush  is  to  recover  upon  defendant's 
1.  TKNAirrs      contract  set  out  in  the  petition,  which,  plaintiffs 

deed'by  one:  allege,  the  defendant  has  wholly  failed  to  perform. 

damages.  rpj^^  defendant  entered  the  land  under  this  con- 
tract, and  plaintiff,  Joseph,  may  maintain  an  action  to  recover 
damages  for  its  breach.  And  so  far  as  his  rights  are  concerned 
this  action  seeks  that  remedy. 

III.  The  petition  alleges  that  the  defendant  entered  upon 
the  land  without  the  consent  of  plaintiff,  Elizabeth.  As  to  her 
it  was  a  trespasser  and  she  may  maintain  an  action  to  recover 
the  damages  to  which  she  is  entitled  by  law.  This  case  does 
not  present  the  question  involving  the  amount  of  such  dam- 
ages. See  Eibh%  v.  The  C.  cfe  S.  W.  E.  Co.  et  aL,  39  Iowa, 
340;  Donald  v.  The  St.  Z.,  K.  C.  <£  JST.  R.  Co.,  52  Iowa,  411, 
and  cases  therein  cited. 

The  petition  in  our  opinion  sets  out  facts  whereon  each 
plaintiff  may  maintain  an  action  and  recover.  The  demurrer, 
therefore,  should  have  been  overruled. 

The  demurrer  does  not  raise  the  question  whether  plaintifib 
may  join  in  this  suit  upon  their  respective  causes  of  action  as 
set  out  in  the  petition.     We  cannot,  therefore,  consider  it. 


Eevebsed. 
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Hopkins  v.  The  Hawkeyb  Insurance  Co.  w 

1.  Promissory  Note:  siONiNa:  kboliobnce.  What  constitutes  rea- 
sonable care  and  dilifirence  in  the  execution  of  an  instrument  is  ordina- 
rily a  question  of  fact  for  the  jury.  "Where  a  party  trusts  to  the  agent  of 
the  payee  to  read  a  note  correctly,  without  calling  upon  a  member  of  his 
iamily  to  read  it  for  him  before  signing,  it  is  not,  as  a  matter  of  law, 
negligence. 

2. :  agent:  fbaud.    The  fraudulent  acts  of  an  agent,  committed 

in  the  direct  line  of  his  employment,  will  render  the  principal  liable. 

3. :  PABOL  PBOOF.    It  is  competent  to  show  by  parol,  that  because 

of  the  fraud  of  a  party  to  an  instrument,  it  does  not  express  the  real 
agreement. 

4. :  defense:  bkcoveky.    Whatever  the  defense  relied  upon,  the 

plaintiff  cannot  recover  more  than,  by  his  own  showing,  he  is  entiUed 
to. 

Af peal  from  Hardin  Circuit  Court. 

Tuesday,  December  6. 

This  is  an  actioa  upon  a  policy  of  insurance  to  recover  the 
value  of  a  dwelling  Louse  and  its  contents  insured  by  the  de- 
fendant for  a  term  of  five  years  from  the  7th  day  of  May,  1878, 
and  destroyed  by  tire  on  the  8th  day  of  April,  1879.  The 
plaintiff  alleges  that  as  the  assured  under  said  policy  he  has 
in  all  things  performed  his  agreement  with  the  defendant. 
The  answer  admits  the  issuance  of  the  policy  and  the  destruc- 
tion of  the  building,  but  alleges  that  the  entire  premium  for 
the  issuance  of  said  policy  was  two  promissory  notes,  one  for 
the  sum  of  $20,  due  January  1,  1879,  and  one  for  the  sum  of 
$10.80,  due  November  1,  1879;  that  the  note  payable  January 
1,  1879,  was  overdue  and  unpaid  when  the  loss  occurred, 
whereby  a  breach  of  the  plaintiffs  contract  was  committed, 
and  the  policy  was  rendered  void.  The  plaintiff  for  reply  ad- 
mits that  he  executed  two  promissory  notes  of  the  amounts  al- 
leged for  the  premium  on  said  policy,  and  that  neither  of  said 
notes  had  been  paid  when  the  loss  occurred.    The  plaintiff  al- 
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leges  that  it  was  agreed  between  him  and  the  defendant's 
A^eot,  at  the  time  the  insurance  was  effected,  thattlie  note  for 
$20  should  become  due  on  the  first  day  of  June,  1879,  that 
the  defendant's  agent  prepared  the  note  and  read  it  to  the 
plaintiff  as  payable  on  the  first  day  of  June,  1879;  that  the 
plaintiff  relied  upon  the  defendant's  agent  to  fill  out  the  note 
ill  accordance  with  the  agreement,  and  that  his  signature  was 
obtained  to  said  note  by  the  mistake  or  fraud  of  the  defend- 
ant's agent  in  drawing  the  note  as  due  January  1,  1879,  and 
reading  it  to  plaintiff"  as  due  June  1,  1879.  The  trial  was  to 
a  jury  and  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
far  $1,158.27.     The  defendant  appeals. 

F^yrter  <&  Moir^  for  the  appellant. 

Suff  cfe  Reedy  for  the  appellee. 

Day,  J. — I.  The  policy  sued  upon  contains  the  following 
condition:  "That  no  insurance,  whether  original  or  contin- 
ned,  shall  be  binding  until  the  actual  payment  of  the  pre- 
mium, either  in  cash  or  note  given  therefor.  When  a  note  or 
notes  has  been  received,  in  whole  or  in  part,  for  the  premium 
named  in  this  policy,  or  any  renewal  of  the  same,  and  the  as- 
sured or  his  assigns  fail  to  pay  the  same,  or  any  installment, 
or  any  part  thereof,  at  the  time  or  times  specified  in  said  note, 
sneli  failure  shall  immediately  terminate  all  liability  of  this 
company  under  this  policy.  And  the  company  shall  not  in 
any  case  be  liable  for  any  loss  or  damage  that  may  occur  at  a 
time  when  any  such  note  or  notes,  or  any  installment  therein, 
or  any  part  thereof,  shall  be  overdue  and^  unpaid.  If  8nch 
note  or  notes,  or  installment,  is  voluntarily  paid  within  sixty 
days  after  maturity  and  before  suit  is  brought,  then  the  policy 
will  come  in  force  again  at  the  date  of  such  payment  (provided 
tliHt  the  company  will  not  be  liable  for  any  loss  or  damage 
that  may  occur  while  such  note  or  notes  were  thus  overdue 
and  unpaid),  but  if  said  note  or  notes,  or  any  installment  are 


DECEMBER  TERM,  1S81.  205 

Hopkins  V.  The  Hawkeye  Insiirance  Company. 

not  then  voluntarily  pa^d  within  sixty  days  after  maturity, 
then  all  notes  and  installments  given  for  such  premium,  or  any 
part  thereof,  shall  immediately  become  due  and  payable  and 
bear  interest  at  the  rate  of  ten  per  cent  from  that  date."  The 
plaintiff  paid  no  cash  premium  at  the  time  the  insurance  was 
eflfected.  The  note  for  $20  is  by  its  terms  due  on  the  first  day 
of  January,  1879.  It  had  not  been  paid  when  the  loss  oc- 
curred, April  8,  1879,  and  was,  therefore,  by  its  terms,  more 
than  three  months  over-due. 

The  plaintiff  testified  as  follows:  "Mr.  II.  H.  Clark  came 
to  my  house  and  wanted  to  insure  it,  and  he  offered  to  insure 
it  and  take  my  note  for  one  year.  This  was  on  the  7th  day  of 
May,  1878,  and  after  talking  some  time  I  agreed  to  insure  the 
house  with  him.  He  said  they  always  wrote  their  notes  pa3^- 
able  on  the  first  day  of  some  month,  and  he  should  write  the 
notes  payable  the  first  day  of  June,  1879.  A  few  days  before 
that  I  was  in  town  and  lost  my  spectacles,  and  Mr.  Clark 
read  the  note  to  me,  and  he  read  it  due  the  first  day  of  June, 
and  I  did  not  notice  it;  didn't  think  there  was  any  catch  to  it, 
and  after  he  read  the  notes  payable  at  Des  Moines,  I  asked 
I  him  how  I  sh  uld  pay  them,  and  he  said  I  shouldn't  trouble 

j  my  head  about  it;  that  they  would  send  me  a  notice  before  how 

I  should  send  the  money."  Upon  cross-examination  the  wit- 
ness stated:  "  I  signed  the  application  at  home;  ray  wife  and 
8on  were  present  when  I  signed  it.  My  son  was  nineteen 
years  old  last  December,  and  he  is  present  as  a  witness  in  this 
case.  My  wife  has  never  used  spectacles  until  within  a  year. 
She  could  read  writing  and  printing  in  April,  1878,  without 
spectacles." 

Mrs.  0.  W.  Hopkins,  the  wife  of  plaintiff  testified  as  follows: 
Mr.  Clark,  the  agent,  was  to  take  a  note,  and  the  note  was  writ- 
ten May  7,  payable  the  1st  day  of  June,  1879.  He  so  read 
^'  It  was  to  be  made  payable  the  1  st  day  of  June,  1 879.  That 
^as  the  talk  before  the  note  was  executed.  Neither  of  us  read 
the  note.    Mr.  Clark  read  the  note.    We  put  confidence  in 
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him.  He  held  it  in  his  hand  and  put  it  in  hie  pocket  He 
was  a  friend  of  ours  and  neither  of  as  looked  at  it  My  hus- 
band could  not  read  without  glasses,  and  he  had  lost  his." 

Herbert  Hopkins  testified  as  follows:  "1  am  a  son  of  plaint- 
iff. I  was  at  home  May  7,  1878,  and  remember  about  Mr. 
Clark,  agent  of  the  Hawkeye  Insurance  Company,  being  there. 
Was  there  when  the  notes  and  application  were  signed,  and 
heard  them  read  to  mv  father,  and  heard  a  conversation  between 
the  agent  and  father  as  to  when  the  $20  note  should  mature." 

Q.  What  was  said  between  the  parties  as  to  when  that 
note  was  to  mature? 

A.     The  Ist  of  June,  1879. 

Q.     How  was  it  read  as  to  tlie  time  it  matured! 

A.     First  of  June,  1879. 

Upon  cross  examination  the  witness  testified  as  follows: 

Q.  You  could  read  printing  and  writing  readily  at  that 
time? 

A.     I  certainly  could. 

Q.  Did  your  father  ask  you  to  read  these  notes  or  either  of 
them? 

A.    No  sir,  he  did  not 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 
"  It  was  the  duty  of  the  plaintiff,  O.  W.  Hopkins,  to  have  read 
the  notes  and  application  signed  by  him  on  the 
u^TuegS-'    "^^^  d^y  of  ^ay,  1878,  and  if  he  was  unable  to  do 
geiice.  g^  because  of  having  lost  his  spectacles,  then  he 

should  have  requested  his  wife  or  son  to  have  read  the  same  in 
his  hearing,  if  they  were  present  at  the  time,  and  if  he  failed 
to  exercise  such  degree  of  diligence  as  above  indicated,  he  was 
guilty  of  negligence,  and  is  estopped  to  controvert  the  terms 
and  conditions  of  said  note  and  application  in  this  action." 
Tbe  refusal  to  give  this  instruction  is  assigned  as  error.  It  is 
to  be  observed  that  the  question  as  to  the  alleged  fraud  in  pro- 
curing the  note  arises  in  this  case  between  the  original  parties 
to  it,  and  not  between  the  maker  and  a  bonajlde  indorsee  for 


DECEMBER  TERM,  1881.  207 

Hopkins  T.  The  Hawkeye  Insurance  Company. 

value.  In  tlie  case  Rogers  v.  Place^  29  Ind.,  577?  it  was  held 
that  "  In  the  absence  of  any  device  to  put  the  party  oflf  his 
guard,  an  omission  to  read  the  instrument  by  one  having  the 
capacity  to  do  so,  will  place  him  beyond  the  protection  of  the 
law."  To  the  same  effect  see  the  case  Lvhright  v.  Fletcher^ 
6  Blackford,  380;  NebeJcerv.  Cutsinger,  48  Ind.,  436;  McCar- 
mack  V.  Molhwrg^  43  Iowa,  561.  It  is  incnmbent  upon  the 
party  execnling  an  instrument  to  exercise  reasonable  care  and 
diligence  to  ascertain  its  contents.  Ordinarily,  however,  what 
coustitntes  reasonable  care  and  diligence  is  a  question  of  fact, 
to  be  determined  by  the  jury  in  view  of  all  the  circumstances. 
In  this  case  the  plaintiff  was  uuable  to  read  the  uQte  on  account 
of  the  absence  of  his  spectacles.  Whether  he  was  justified  in 
reljing  upon  the  reading  of  the  agent,  and  in  neglecting  to  call 
upon  his  wife  or  son  wbo  were  present,  constitutes  not  a  ques- 
tion of  law  but  one  of  fact.  The  question  is  "did  he  act  as  per- 
sons of  reasonable  and  ordinary  care  would  usually  do  nnder 
like  circumstances?"  If  he  did  he  was  not  negligent.  The  evi- 
dence shows  that  the  plaintiff  had  known  Clark,  the  agent,  for 
years,  and  had  confidence  in  him.  Whether  he  should  have 
indicated  the  lack  of  confidence  in  Clark,  which  would  have 
been  implied  in  his  calling  upon  his  wife  or  son,  was  for  the 
jury  to  determine.  It  cannot  be  declared  that,  as  a  matter  of 
law  he  was  negligent  in  not  doing  so.  This  case  is  very  like 
Griffith  V.  Kellogg^  except  that  in  that  case  the  action  was 
brought  by  an  assignee  for  value.  In  that  case  the  defendant's 
signature  was  procured  to  a  note  for  the  sum  of  $76.25,  which 
was  read  by  the  agent  procuring  it  as  for  $47.60.  The  defend- 
ant was  uuable  to  read  the  note  without  her  glasses,  which 
were  at  a  neighbor's.  Two  of  the  defendant's  children  were 
present  who  could  read  writing,  but  she  did  not  ask  them  to 
read  the  note  before  she  signed  it.  Judgment  was  rendered 
for  the  defendant  in  the  court  below,  which,  upon  appeal,  was 
afltoned.    The  court  say:  Whether  the  respondent,  being  un- 
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able  to  read  the  paper  which  ehe  signed,  was  gnilty  of  negli- 
gence to  estop  her  from  setting  up  this  defense  against  a  bona 
fide  purchaser,  waa  fairly  submitted  to  the  jury,  and  answered 
by  their  verclict  for  her.  The  jury  who  gave  the  verdict  and 
the  learned  judge  of  the  court  below  who  refused  a  new  trial, 
Baw  and  heard  the  respondent  and  her  children  testify,  and 
were  better  able  to  jnd^^e  than  we  are  whether  her  not  appeal- 
ing to  her  chikh^en  for  assiBtance  was  negl Igence  under  the  cir- 
cunisfcances."  See  also  Taylor  v^  AtchUon^  54  111.,  196;  Walker 
V.  EbeH^  29  Wis,,  194.  In  our  opinion  the  court  did  not  err 
in  refusing  to  give  this  instruction.  The  court  correctly  in- 
structed the  jury  that  wliether  the  plaintiff  was  justified  in 
trusting  the  agent  to  read  the  note  correctly  before  signing  it, 
or  phould  have  colled  upon  the  members  of  hie  family  then 
present  to  read  it  for  him,  waa  a  question  of  fact  for  them  to 
determine  from  all  tlie  circumstances,  and  that  he  was  required 
to  do  as  a  man  of  reasonable  prudence  would  have  done  under 
like  f  [rciunstanees.  This  instruction  properly  presents  the  law 
upon  thie  question. 

II.  It  is  urged  l)y  the  appellant  that  it  is  not  liable  tor  the 
fraudulent  acts  of  the  agent.  lu  taking  the  application  the 
2 agent  had  authority  to  accept  a  note  for  the  pre- 

kgeat:frand  :  ^,i^J,^J  jj^  \^^^  authority  lo  take  a  uote  payable  on 
the  first  day  of  June  a^s  well  as  npon  the  first  day  of  January. 
"What  he  did  in  regiinl  to  taking  the  note  was  in  the  direct 
line  of  his  empl<jymetit,  and  hia  acts  in  regard  thereto  must 
be  considered  as  the  acts  uf  his  principal.  The  case  differs 
from  Gi^hey  v,  Kuapp^  44  Iowa,  32,  cited  and  relied  upon  by- 
appellant*  The  act  of  the  agetit  in  that  case  was  outside  of  the 
general  scope  and  purpose  of  hlti  employment. 

III.  It  is  claimed  that  the  court  erred  in  admitting  parol 
evidence  of  the  terms  of  ihe  contract  entered  into  between  the 
^ plaintiff  and  the  defendant's  agent.     It  is  insisted 

parol  proof :  ^^^^  ^\xq\\  evidence  tends  to  contradict  the  note  and 
the  policy.    But  it  is  competent  to  bIiow  by  parol  that  because 
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of  the  fraud  of  a  party  to  an  instrument  it  does  not  express  the 
real  agreement. 

IV.  The  court  instructed  the  jury  as  follows:  "If  the 
plaintiflF  is  entitled  to  recover,  the  cash  value  of  the  property 
4. :  de-  destroyed,  at  the  time  of  the  fire,  is  to  be  estimated 

fenM :  recov- 
ery, and  you  will  estimate  the  value  of  each  class  sepa- 
rately.      The    sum   of    three-fourths    of   these     valuations 
.    will    be    the    plaintiff's    dania^s.''      The     giving    of  this 
instrnction    is    assigned   as   error.     The  policy    sued   upon, 
contains    the  following    provisions:     "In  case  any  of   the 
property  covered  by  this  policy  shall  have  any  liens  or  incum- 
brances thereon,  either  by  mortgage  or  otherwise,  the  company 
will  not  insure  or  pay,  in  any  event,  to  exceed  two- thirds  of 
the  amount  of  the  interest  of  the  assured  in  such  property 
and  such  interest  is  declared  to  be  the  difference  between  th( 
actual  cash  value  of  such  property,  and  the  aggregate  amouni 
of  such  liens  and  incumbrances,  principal  and  interest.'-     Th( 
application  introduced  by  the  defendant,  shows  that  at  the 
time  the  application  was  made  there  was  a  mortgage  of  foui 
hundred  dollars  upon  the  property.  The  appellee  insists,  how 
ever,  that  this  defense  is  not  available  to  the  appellant,  becausc^ 
the  only  defense  relied  upon  in  the  answer  is  that  the  plaint 
iff  failed  to  pay  the  premium  note  at  maturity  and  before  tbt 
loss.     But  the  policy  upon  which  the  plaintiff  sued  contained 
a  provision  that  the  application  shall  be  deemed  and  taken 
as  a  part  of  the  policy.    So  that  the  very  paper  upon  which  the 
plaintiff  seeks  to  recover,  has  incorporated  into  it,  by  reference 
.  to  the  application,  a  statement  that  the  property  is  incumbered 
by  mortgage  to  the  extent  of  four  hundred  dollars,  a  fact  which 
the  policy  declares  shall  limit  the  recovery  to  two-thirds  of 
the  amount  of  the  interest  of  the  assured  in  the  property  after 
dedneting  the  amount  of  the  incumbrances.   Whatever  the  de- 
fense, the  plaintiff  cannot  recover  more  than,  by  his  own  show- 
ing, he  is  entitled  to.    The  jury  found  specially  that  three- 
fourths  the  value  of  the  dwelling  house  was  $600,  and  they  al- 
VoL.  LVIL— 14 
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lowed  the  plaintiff  that  Bam  for  the  house.  This  would  make 
the  entire  value  of  the  dwelling  house  $800.  The  amoant  to 
be  allowed  the  plaintiff  for  the  house  should  have  been  de- 
termined by  deducting  the  amount  of  the  incumbrance,  $400, 
from  the  full  value  of  the  house,  and  taking  two-thirds  of  the 
remainder,  which  would  be  $266.66),  or  $333  SS^less  than  the 
jury  allowed.  On  this  sum  of  $333.33}  the  jury  allowed  in- 
terest for  nine  months  and  ten  days  at  six  per  cent,  so  that  the 
plaintiff  recovered  $348.20  more  than  he  was  entitled  to.  If 
the  plaintiff  will,  within  thirty  days  of  the  filing  of  this  opin- 
ion, remit  $348.20  of  the  judgment  in  the  court  below,  that 
judgment  will  be  aflirmed  to  the  extent  of  $810.07.  If  the 
plaintiff  refuse  or  neglect  to  remit  as  above  indicated,  the 
judgment  will  be 


Reverskd. 
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Tracy  v.  Newton  et  al. 

1.  Adverse  Possession:  claim  of  title.  Where  parties  agreed  upon 
^  and  fixed  a  boundary  line  between  their  premises,  which  by  mistake  waa 
two  rods  north  of  the  tnie  line,  and  plaintiff  took  possession,  as  owner, 
up  to  such  agreed  line,  and  held  continuous  possession  thereof  under  a 
claim  of  title,  for  more  than  twenty  years,  he  acquired  a  valid  title  to 
said  strip  by  adverse  possession. 

Appeal  from  Guthrie  Circuit  Cowri 

TVednesday,  December  7. 

Action  to  quiet  the  title  to  a  piece  of  real  estate,  two  rods 
wide  and  eighty  long,  in  the  east  half  of  the  south-west  qnar- 
ter  of  section  six,  in  township,  seventy-nine,  north  of  range 
thirty-one  west.  The  plaintiff's  claim  is  based  on  his  actual 
and  adverse  possession  for  a  period  of  twenty  years  under  a 
claim  of  title.  The  defendants  claim  under  a  conveyance  made 
by  the  plaintiff  to  E.  B.  Newton.  Judgment  for  the  plaintiff 
and  defendants  appeaL 
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0.  Hadeuj  for  appellants. 
E.  W,  Weeks  and  Lyman  Porter^  for  appellee. 

Seevers,  J. — We  understand  the  facts  to  be  that  in  1853  or 
1854  the  plaintiff  purchased  of  the  general  government  the 
southwest  quarter  of  section  six,  in  township  seventy-nine, 
north  of  range  twenty-one  west,  and  a  patent  was  afterward 
issued  to  hiui  therefor.  At  the  time  of  the  purchase  it  was 
agreed  between  the  plaintiff  and  E.  B.  Newton  a  town  should 
be  laid  out  on  a  part  of  the  land,  and  such  portion  was  to 
be  conveyed  to  Newton.  *'Such  portion  was  selected  and 
the  south  line  of  the  town  was  to  be  the  plaintiff's  north  line 
and  such  line  was  supposed  to  commence  at  a  point  forty-four 
rods  north  of  the  southeast  comer  of  said  southwest  quarter. 

The  plaintiff  in  1866  conveyed  to  Newton  a  parcel  of  land, 
commencing  at  the  plac^  aforesaid  and  running  thence  north 
1.  ADVEBss  eiffhtv  rods,  thence  west  eighty  rods,  thence  south 
claim  of  tuie.  eiglity  roQs,  and  thence  east  the  same  distance  to 
the  place  of  beginning.  The  place  of  commencment  was  not 
accurately  ascertained,  that  is,  from  the  corner  aforesaid.  The 
distance  was  "  stepped"  and  it  was  supposed  by  the  parties  to 
be  forty-four  rods.  It  has  now  been  ascertained  to  be  forty- six 
rods.  The  land  to  be  conveyed,  however,  was  accurately 
designated,  certain  natural  mounds  aiding  the  parties  in  deter- 
mining the  south  line  of  the  proposed  town.  When  the 
plaintiff  made  the  conveyance  he  supposed,  there  was  left  in 
the  southeast  quarter  of  the  southwest  quarter  only  twenty- 
two  acres  of  land,  and  when  he  took  possession  in  1865  he 
sdpposed  there  were  that  number  of  acres  only  and  he  has 
paid  taxes  thereon.  But  he  in  fact  took  possession  up  to  the 
south  line  of  the  town  and  there  are  twenty-three  instead  of 
twenty-two  acres  in  his  possession.  Such  possession  was  taken 
under  a  claim  of  title  and  the  same  has  been  continuous  and 
adverse.    Notwithstanding  such  is  the  case  the  appellants 
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claim  he  caDDot  recover  and  Jo7U9  v,  Hockman^  12  Iowa,  101, 
and  Orvbe  v.  Wellsy  34  Id.,  148,  are  cited  in  support  of  such 
claim. 

In  the  former  case  the  defendant  was  a  settler  on  what  he 
claimed  to  be  half-breed  lands.  Neither  he  nor  those  under 
whom  he  claimed  entered  into  possession  under  a  claim  of 
title.  The  latter  case  is  distinguishable.  The  defendant  was 
the  owner  of  lot  one  in  Wood's  subdivision  in  the  city  of 
Burlington,  and  entered  into  possession  thereof.  In  so  doing 
he  set  his  fence  about  fifteen  feet  ov^r  on  the  adjoining  lot 
which  was  unoccupied.  It  was  found  he  only  intended  to  take 
possession  of  lot  one.  When  he  in  fact  took  possession  of  a 
portion  of  the  adjoining  lot  he  did  not  do  so  under  a  claim  of 
right  or  title  but  intended  and  believed  he  was  only  taking 
possession  of  lot  one. 

In  the  present  case  the  plaintiff  and  Newton  agreed  upon  a 
certain  line  as  being  the  true  division  line  between  the  prem- 
ises conveved  to  the  latter  and  the  land  belonsnnsr  to  the 
plaintiff.  The  plaintiff  took  possession  up  to  such  line  under 
a  claim  that  he  owned  all  the  land  in  the  quarter  aforesaid 
south  of  such  line.  It  is  not  essential  such  possession  should 
have  been  taken  under  color  of  title.  A  claim  of  title  it  has 
been  held  is  suflicient.     Hamilton  v,  Wright^  30  Iowa,  480. 

More  than  twenty  years  before  the  commencement  of  this 
action,  the  plaintiff  and  Newton  agreed  upon  the  dividing  line 
and  the  former  took  possession  accordingly.  He  did  so  in  re- 
liance on  the  agreement  and  under  a  claim  of  title.  Ever 
since  that  time  his  possession  has  been  continuous  and  ad- 
verse. 

Now,  it  has  been  held  "  when  lands  of  adjacent  owners  are 
divided  by  a  partition  fenc«  not  on  the  true  line,  and  one  of 
such  owners  claims  and  cultivates  up  to  the  fence  as  the  true 
line  (with  the  knowledge  and  consent  of  the  other),  though  it 
is  in  fact  beyond  it  and  on  the  land   of   his   neighbor,  for  a 
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period  of  ten  years,  his  possession  will  be  held  to  be  adverse 
under  a  claim  of  right"    Brovm  v.  BridgsSy  81  Iowa,  138. 

In  ffiaU  V.  K^irkpatriok,  48  Iowa,  78,  there  was  a  division 
line  apoD  which  the  former  owner  had  agreed  and  occupied 
accordingly.  It  was  held  the  possession  so  taken  and  held  was 
l»rotected  by  the  statute  of  limitations.  See,  also,  Meyer  v. 
Weiff marly  45  Iowa,  579.  The  case  at  bar  comes  within  the 
rule  established  in  the  cases  last  cited.  The  fact  that  plaintiff 
supposed  he  only  owned  twenty-two  acres  south  of  the  line 
agreed  upon  is  not  deemed  material,  as  he  took  posession  up  to 
such  line  and  that  fact  must  govern  instead  of  the  former. 
Having  noticed  the  points  insisted  upon  by  appellant  the  re- 
sult is  the  judgment  must  be 

Affibmed. 


RoBT  V.  Hall  bt  al. 


I.  Practice  in  the  Supreme  Court.  The  appellant  not  hanng  shown 
hy  an  amended  abstract,  that  the  certificate  to  the  evidence  and  the  bill 
of  exceptions,  were  made  and  filed  in  proper  time,  which  fiacts  were  de- 
nied by  the  additional  abstract  of  appellees,  the  cause  will  not  be  tried 
d€  novo  or  upon  error. 

Appeal  from  Story  District  Court. 

Wednesday,  Deoembeb  7. 

Tms  is  an  action  in  equity,  the  object  of  which  is  to  redeem 
certain  lands  from  tax  sales,  it  l:Neing  alleged  that  the  plaintiff 
who  was  the  oWner  of  the  land  was  a  minor  when  the  sales 
were  made.  There  was  a  trial  by  the  court  upon  written  evi- 
dence, and  a  decree  was  entered  fixing  the  amount  which  the 
plaintiff  should  pay  in  redemption.    Defendants  appeal. 
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J.  S.  Frazier^  for  appellants. 

N.  A.  Bambolt  and  Phillips^  Goode  <fe  Phillips^  for  appel- 
lee. 

BoTHBOOK,  J. — The  questions  presented  by  appellant  arise 
npon  certain  matters  of  fact,  and  which  can  only  be  determ- 
1.  PBAcncB     ined  by  an  examination  of  the  evidence.     Counsel 

111  the  8u-  ,,       .      .        .  ,  ^.1    J    1         1 

preme  court  for  appellee  msist,  m  an  abstract  tiled  by  thein, 
and  in  argument  and  by  motion,  that  the  cause  can  neither 
be  tried  de  novo  nor  upon  error,  because  there  is  no  certificate 
of  the  trial  judge  to  the  evidence  offered  and  introduced  upon 
trial,  and  no  bill  of  exceptions  nor  assignment  of  errors. 

The  point  seems  to  be  well  taken.  It  is  true  the  abstract 
of  appellant  recites  that  it  is  an  abstract  of  all  the  evidence 
offered  and  used  on  the  trial.  Ordinarily  this  would  be  suflS- 
cient  if  not  denied.  But  the  appellees  by  an  additional  ab- 
stract deny  such  recital  and  insist  that  no  certificate  of  the 
trial  judge  to  the  evidence  was  ever  made  and  signed,  and  deny 
that  the  evidence  was  presented  by  a  bill  of  exceptions.  In  this 
state  of  the  record  it  was  incumbent  on  the  appellant  to  show 
by  an  amended  abstract  that  such  certificate  or  bill  of  excep- 
tions was  made  and  filed  in  proper  time. 

The  decree  of  the  District  Court  must  be 

Affirmed. 
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Tbuesdell  V.  Green  et  al. 

1.  BailroadB :  tax  in  aid  op.    A  tax  in  aid  of  a  railroad,  procured  to  be 

Toted  by  representations  that  it  would  only  be  enforced  as  against 
non-resident  tax  payers,  will  not  be  sustained. 

2.  Tax  Titles:  void:  bona  fidb  porchasbe.  Where  tlie treasurer,  after 

the  a4ioumment  of  a  tax  sale,  executed  certificates,  without  a  sale,  to  a 
pretended  purchaser,  puisuant  to  a  prior  private  agreement  with  him, 
the  tax  titles  and  deeds  based  upon  such  certificates  were  absolutely  void, 
and  a  purchaser  thereunder,  by  warranty  deed,  for  value  and  without 
notice,  would  not  be  protected  as  an  innocent  purchaser. 

3.  :  ESTOPPEL.  Where  the  tax  payer  did  not  know  prior  to  the  con- 
struction of  the  railroad,  that  the  work  was  being  done  on  the  faith  of 
the  tax  voted  in  its  aid,  he  is  not  estopped  from  denying  the  validity  of 
the  tax. 

Appeal  from  Cerro  Gordo  Circuit  Court, 

Wednesday,  December  7. 

The  plaintiff  brings  this  action  to  qniet  his  title  to  certain 
land  in  the  petition  described.  The  plaintiff  claims  that  he  is 
the  absolute  owner  of  the  real  estate  in  question,  in  virtue  of 
a  sale  thereof  under  execution  as  the  property  of  one  West- 
brook,  and  a  sheriff's  deed  executed  pursuant  to  said  sale. 

The  defendants  for  answer  in  substance  allege  that  the  prop- 
erty in  controversy  was,  on  the  2nd  day  of  October,  1871,  sold 
at  tax  sale  to  one  James  Thompson,  for  delinquent  railroad 
taxes  of  1870;  that  the  certificate  of  purchase  was  assigned  to 
A.  N.  Hobson,  to  whom  a  treasurer's  deed  was  executed  May 
27,  1876;  that  on  January  11,  1877,  Hobson  conveyed  said 
premises  by  warranty  deed  to  the  defendant  Thomas  L.  Green, 
and  that  on  the  27th  of  August,  1877,  Thomas  L.  Green  con- 
veyed said  land  by  warranty  deed  to  the  defendant  George 
Mantz.  The  plaintiff,  for  reply,  amongst  other  things,  alleged 
that  the  railroad  tax  was  levied  by  reason  of  an  election  at 
which  the  vote  in  favor  of  levying  the  tax  was  fraudulently 
procured^  and  that  the  premises  were  not  sold  at  a  public  tax 


88     28 


I 


216 


SUPREME  COURT  OF  IOWA, 


Tniesdell  t.  Green. 


1.  railroads: 
tax  iu  aid  of. 


sale  as  provided  by  law.     The  court  decreed  in  favor  of  the 
plaintiff.     The  defendants  appeal. 

Ainsworth  i&  Hobson^  for  appellant 

Blchard  Wilbery  for  appellees. 

Day,  J. — I.  The  tax  in  qnestion  was  voted  in  Geneseo  town- 
sliip,  Cerro  Gordo  county,  in  aid  of  the  Central  Eailroad  of 
Iowa.  Prior  to  tlie  time  the  tax  was  voted  one 
Judge  Woodbury,  of  Marshalltown,  a  director  of 
said  railroad  company  represented  to  a  tax  payer  of  said  town- 
ship that  the  company  would  want  a  five  percent  tax  in  aid  of 
the  road,  that  they  should  not  want  it  of  the  resident*  wLo  had 
paid  the  tax  in  1868,  but  wanted  to  get  it  of  the  non-residents 
who,  by  the  adverse  decision  of  the  fc^upreme  Court  in  1869, 
had  evaded  payment.  This  representation  wjas  communicated 
\o  the  other  votei*8,  and  the  reasons  urged  for  voiing  for  the 
tax  were  that  the  residents  who  paid  the  tax  of  1868,  would 
•eeeive  immunity  from  the  tax  they  were  then  voting.  Upon 
he  day  of  the  election  one  H.  W.  McNiel  appeared  as  the  rep- 
'•esentative  of  the  company  and  said  the  object  was  to  get  the 
residents  to  vote  for  a  tax,  not  that  they  would  have  it  to  pay, 
but  the  company  wanted  to  get  it  out  of  the  speculators.  It 
was  a  general  talk  among  the  voters  that  the  railroad  company 
wanted  to  get  the  tax  from  the  non-residents  These  represen- 
tations made  the  voters  willing  to  vote  the  tax.  Nearly  all 
of  the  certificates  of  sale  issued  for  the  delinquent  taxes  of  res- 
idents, were  afterward,  without  consideration,  returned  to  them, 
pursuant  to  these  reprebcntations. 

It  seems  to  us  too  clear  for  question  that  a  tax  procured  in 
this  way  cannot  be  sustained.  It  will  not  do  to  allow  a  tax  to 
be  voted  upon  the  property  of  a  township  by  offering  and  se- 
curing to  residents,  who  alone  can  vote,  immunity  from  the 
burden  imposed.  The  only  protection  afforded  to  property 
from  ruinous  impositions  aiises  from  the  fact  that  aneh  bur- 
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dens  will  not  likely  be  imposed  by  those  who  must  share  in 
bearing  them.  Let  the  principle  onoe  be  recognized  that  the 
parties  who  vote  taxes  may  be  exonerated  from  paying  them, 
and  there  is  no  power  which  can  save  the  property  of  non-res- 
idents from  confiscation.  It  may  be  that  the  promise  itself 
was  illegal,  and  could  not  be  enforced.  Bat  even  if  this  should 
be  conceded  it  could  not  render  the  tax  valid  as  to  a  non- 
^e^ident  who  could  not  participate  in  the  election. 

1 1.     Before  the  sale  for  delinquent  railroad  taxes  occurred, 
one   James  Tliompson,  representing  the  railroad  company, 
1  TAX  Ti-        *^'^  ^^®  treasurer  that  if  nobody  oflfered  to  bid 
bon^-flde^**'    i"  the  lands  and  pay  the  money,  he  would  pay 
purr  aser.       ^^^  ^^^  ^.^^  making  the  certificates,  and  would  see 
that  he  was  iurnished  a  proper  receipt  from  the  railroad  com- 
pany for  the  amount  of  the  tax,  but  that  he  did  not  want  the 
certificates  if  any  one  else  would  take  them  and  pay  the  money. 
The  treasurer  waited  until  after  the  sale  was  completed  to  see 
if  soDoebody  would  not  buy  the  lands  and  pay  the  money. 
N^obody  bid  upon  the  lauds,  and  the  treasurer  made  out  cer- 
tificates to  Thompson  for  all  the  lands,  in  pursuance  of  his  of- 
fer before  the  sale.    The  amount  of  taxes  due  on  each  piece 
was  Dot  stated,  nor  were  the  lands  publicly  announced  for  sale. 
Thompson  was  not  present  at  the  sales,  nor  any  one  represent- 
ing him.     There  was  here  in  fact  no  sale  of  the  lands  what- 
ever.    After  the  sale  was  over,  no  one  having  bid  upon  the 
landa^  the  treasurer  simply  made  out  certificates  of  purchase 
to  Thompson  for  all  the  lands,  pursuant  to  an  ofler  made  by 
Tliompeon  before  the  sale  began,  of  which  no  one  knew  any- 
thing except  Thompson  and  the  treasurer.   Thompson  paid  no 
money,  bat  simply  took  the  lands  on  behalf  of  the  railroad 
company,  and  executed  receipts  for  the  tax.     Such  a  proceed- 
ing cannot  be  upheld  without  sanctioning  the  grossest  viola- 
tions of  the  law.  See  Butler  v.  Delano^  42  Iowa,  850;  Thorn f^ 
son  V.  Ware^  48  Iowa,  455. 
III.     The  defendant  Mantz  claims  that  he  is  entitled  to  pro* 
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tection  as  a  hona-fide  purchaser,  under  a  warranty  deed,  with- 
out notice.  He  testifies  that  he  knew  nothing  of  the  manner 
in  which  the  tax  was  voted,  or  the  sale  conducted,  or  Green 
obtained  his  title..  The  defendant  relies  upon  Van  Shaick  «. 
Itohhins,  36  Iowa,  201;  Sib'ey  v.BuUis,  40  Id.,  429;  Blli^ 
V.  Peck,  45  Id ,  112;  Huston  v.  Markley,  40  Id.,  162,  and 
Martin  v.  liagsdale,  Id.,  689. 

Van  Shaick  v.  Bobbins,  /Sibley  v.  B alii 8,  and  Huston  v. 
Markley,  are  all  cases  where  there  was  a  public  sale  in  fact,  but 
a  fraudulent  combination  was  entered  into  to  prevent  com- 
petition.    It  was  held  that  the  sales  were  voidable  and  not 
void,  and  that  the  title  should  be  protected  in  the  hands  of  an 
innocent  purchaser  for  value.     In  Ellis  v.  Peck,  it  was  held 
that  the  fact  that  tlie  land  was  bid  off  at  the  tax  sale  by  the 
deputy  treasurer,  rendered  the  title  voidable  but  not  void,  and 
that  an  innocent  purchaser  for  value  would  be  protected.     In 
Martin  v,  Ragsdale,  49  Iowa,  689,  for  the  purposes  of  the 
case  it  is  conceded  that  the  sale  was  not  publicly  made,  and 
the  defendant  is  protected  as  a  bona  fide  purchaser  from  the 
holder  of  the  treasurer's  deed,  under  the  doctrine  of  Van 
Shaick  v.  Bobbins,  and  Sibley  v.  Bidlis,  supra.    The  facts 
npon  which  the  decision  is  based  are  not  stated,  and  in  oi-der 
to  determine  the  value  of  the  case  as  a  precedent,  it  is  ueces- 
sarj'  to  consider  the  facts  attending  the  sale  then  under  con- 
sideration.    The  record  upon  which  that  case  was  determined 
shows  that  the  sale  was  conducted  in  the  following  manner: 
All  the  lands  on  which  the  tax  was  delinquent  for  1867  were 
advertised  for  sale  on  the  first  Monday  of  October,  1868.     On 
that  day  the  treasurer  declared  all  such  lands  as  ofiered   for 
sale  to  the  highest  bidder,  that  is  to  the  person  who  would 
pay  the  tax  on  a  piece  of  land  for  the  least  amount  thereof. 
The  sale  was  adjourned  from  the  first  Monday  of  October  to 
the  first  Monday  of  November,  and  all  lands  not  sold  when 
first  offered  were  offered  at  the  next  adjourned  sale,  and  so  on, 
adjourning  from  month  to  month.    All  lands  unsold  for  taxea 
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of  1867  on  March  1,  1869,  were  oflfored  at  that  adjourned  sale, 
at  which  time  the  lands  in  controversy  were  sold  to  one  Brown, 
and  a  certificate  of  purchase  was  issued  to  him  therefor.  The 
treasurer  raised  the  window,  stuck  his  head  out  and  cried  out 
that  the  sale  was  open  for  the  sale  of  all  lands  delinquent  for 
taxes  of  1867  and  previous  years.  The  manner  of  selling  was 
simply  to  declare  all  lands  and  lots  in  Union  county  on  which 
the  tax  was  delinquent  for  1867  or  previous  years,  now  offered 
for  sale  to  the  highest  bidder,  the  highest  bidder  being  the 
person  who  would  pay  the  tax,  interest  and  cost  for  the  least 
amount  of  the  land.  The  treasurer  did  not  go  over  by  des- 
cription and  offer  each  piece  to  the  highest  bidder,  but  the 
party  wishing  to  buy  selected  from  the  list  any  piece  remain- 
ing unsold,  and,  if  no  other  bid  was  offered,  it  was  struck  off 
to  him  at  the  amount  of  the  tax,  interest  and  cost.  In  this 
way  the  lands  in  controversy  in  that  case  were  sold  to  Brown. 
Now  it  appears  that  what  was  done  in  Martin  v.  Kagadule 
differs  materially  from  the  proceedings  in  this  case.  The  es- 
sential points  of  difference  are,  that  in  Martin  v.  Ragadale 
what  was  done  was  donex)penly  and  publicly,  and  during  the 
time  fixed  for  the  prosecution  of  the  sale,  whereas,  what  was 
done  in  the  case  at  bar  was  done  secretly  and  privately  be- 
tween the  treasurer  and  Tliompson,  and  after  the  time  for  the 
sale  had  passed,  and  the  sale,  had  been  adjourned. 

The  case  of  Martin  v.  RagsdaZe  falls  nearly  under  the  facts, 
and  fullj  under  the  principle  of  Leavitt  v.  Watson^  37  Iowa,  93, 
whilst  the  case  at  bar  comes  under  the  principle  of  Butler  v. 
Delano^  42  Iowa,  350.  Now,  whilst  Martin  v.  liagsdale,  was 
correctly  decided  under  the  facts  involved,  it  is  based  solely 
upon  Van  Shaicik  v.  Bobbins  and  Sibley  v.  Bullie.  We  do 
not  feel  like  extending  the  principle  of  those  cases  to  a  case 
where,  as  in  the  case  at  bar,  no  sale  at  all  was  made,  but  after 
the  adjournment  of  the  sale  the  lands  were  simply  marked 
sold,  pursuant  to  a  private  arrangement  between  the  pretended 
purchaser  and  the  treasurer.    If  the  treasurer  can,  by  merely 
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issuing  a  certificate  of  purchase,  without  any  offering  of  the 
lands  for  sale,  place  it  in  the  power  of  the  holder  of  the  cer- 
tificate to  procure  a  deed  and  convey  a  good  tide  to  an  inno- 
cent purcliaser  for  value,  the  result  would  be  an  entire  nullifi- 
cation of  the  provision  of  the  statute  respecting  sales,  and  an 
end  to  all  the  protection  it  is  destined  to  afford.  It  is  claimed 
that  the  records  showed  the  execution  of  a  treasurer's  deed 
valid  upon  its  face,  and  that  a  purchaser  from  the  grantee  in 
such  a  deed  ought  to  be  protected.  But  if  a  deed  were  forged, 
the  record?  would  show  an  apparently  valid  conveyance  to  the 
grantee.  Yet  no  one  would  claim  that  the  real  owner  could 
be  divested  of  his  title  through  a  conveyance  to  an  innocent 
jHirchaser  by  the  holder  of  a  recorded,  forged  deed.  Even  when 
a  deed  was  deposited  as  an  escrow,  and  its  possession  was 
fraudulently  obtained,  it  was  held  that  it  passed  no  title,  and 
that  an  innocent  purchaser  from  the  grantee  would  not  be  pro- 
tected. See  Everts  v.  Agnes^  6  Wis.,  453;  see  also  Fisher  v. 
Beckwith,  30  Wis.,  55. 

A  purchaser  always  runs  some  risk,  against  which  he  must 
protect  himself  by  exacting  covenants  of  warranty.  The  de- 
fendant cannot,  we  think,  be  protected  as  an  innocent  pur- 
chaser. 

IV.  Defendant  claims  that  plaintiff  is  estopped  to  insist 
upon  the  invalidity  of  the  tax.     It  is  claimed  that  objection 

.  ^.  should  have  been  made.m  liminej  before  the  rail- 
road completed  its  road.    The  defendant  cites  and 


toppel. 


relies  upon  Patterson  v,  BaumeVj  43  Iowa,  477,  and  Butl&r  v. 
Board  of  Supervisors,  46  Id.,  326.  In  both  cases  the  parties 
seeking  relief  knew  that  expenditures  were  being  made  on  the 
faith  of  the  tax.  No  such  fact  is  shown  in  this  case.  It  does 
not  appear  Jbhat  the  owner  of  the  lands  in  question  at  the  tinae 
of  the  vote  of  the  tax  and  pretended  sale,  has  ever  been  a  res- 
ident of  Iowa,  or  that  he  knew  anything  about  the  construc- 
tion of  the  road  in  question.  The  doctrine  of  estoppel  is  not 
applicable.  Affuucbd. 


DECEMBER  TERM,  1881.  221 


Bennett  t.  Garey. 


BeNKBTT  V.  GaBET.  W    I57| 

Venae :  OHAireE  of:  authoritt  of  thb  ooxtrt,  A  court  has  no  wi- 
thority  upon  its  own  motion,  to  change  the  yenne  of  a  case,  whether  for 
the  trial  of  a  part  or  all  the  issnes  jnyolyed  therein;  and  \he  fact  tJiat 
an  application  for  a  chanfl^  of  yenue  had  been  filed  and  sustained  in 
another  case,  inyolyingthe  same  issues,  is  no  ground  for  snch  change.  ^ 

WAIVER  OF.    An  erroneous  order  for  a  change  of  yteue 


is  not  waived  by  the  party  going  to  trial  without  objection  in  the  court 
to  which  the  case  is  sent. 

Appeal  from  Page  District  Court. 

"Weditesdat,  Deoekbeb  7. 

This  is  a  proceeding  by  petition  nnder  Code,  sections  3165- 
S162,  to  obtain  a  now  trial  in  an  action  at  law  in  which  the 
defendant  herein  was  plaintiff.  The  judgment  was  vacated 
and  it  was  found  that  the  defendant  therein  had  a  good  and 
complete  defense  to  the  action,  and  final  judgment  was  en- 
tered accordingly.    Defendant  appeals. 

Hepburn  <6  Thummel  and  Jamea  McCahe^  for  appellant. 

W.  W.  Morseman  and  W.  P.  Fergueon^  for  appellee. 

Beck,  J.— I.  On  the  17th  day  of  June,  1878,  judgment  by 
default  was  rendered  against  Bennett,  the  plaintiff  herein,  in 
the  Circuit  Court,  in  an  action  in  which  Carey,  the  defendant 
herein,  was  plaintiff  and  Bennett  and  others  were  defendants. 
On  the  28th  day  of  the  same  month  and  after  the  term  Bennett 
filed  his  petition  in  this  case  praying  that  the  judgment  be  set 
aside  and  that  his  defense  to  the  action  be  tried  and  determ- 
ined.   The  allegations  of  the  petition  we  need  not  recite.  * 

It  appears  that  a  trial  was  had  in  the  Circuit  Court  to  a 
j^Ty  and  by  their  special  findings  it  was  determined  that  the 
jndgment  was  obtained  by  misconduct  of  the  prevailing  party 
and  through  irregularities  in  the  proceedings  of  the  court. 
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Defendant  Garej  filed  a  motion  for  a  new  trial  based  npon 

various  grounds.    Thereupon  the  Circuit  Court  upon  its  own 

motion,  entered  an  order  changing  the  venue  of  the  case  to 

the  District  Court.  This  order  recites  the  grounds  upon  which 

it  is  based  and  is  in  the  following  language: 

"N.  Bennett  ) 

V.  [  No.  1609. 

''BW.  Caret.  ) 

"  The  court  finding  that  this  case  is  a  part  of  the  case  of  No. 
1352,  of  this  court,  and  may  involve  the  same  issues  on  the 
trial  of  the  same,  and,  as  an  affidavit  in  said  last  named  cause 
WHS  filed  for  change  of  venue,  upon  the  ground  of  the  preju- 
dice of  the  judge  of  this  court  to  the  plaintiff  in  that  cause, 
and  defendant  in  this,  and  the  motion  in  said  case,  No.  1352, 
having  been  sustained,  this  cause  is  transferred  to  the  District 
Court  of  Page  county,  to  which  order  and  ruling  of  the  court 
defendant  excepts." 

The  cause  seems  to  have  been  sent  upon  this  order  to  the 
District  Court  where  the  motion  for  a  new  trial  was  overruled. 
And  thereupon  certain  amended  pleadings  were  filed  present- 
ing issues  as  to  the  validity  of  the  defenses  pleaded  in  the  or- 
iginal action.  These  issues  were  submitted  to  another  jury 
and  special  findings  were  had  for  the  defendant  to  the  eflect 
that  theradid  exist  lawful  defenses  to  said  action  and  thereupon 
a  judgment  was  entered  setting  aside,  vacating  and  adjudg- 
ing to  be  null  and  void  the  first  judgment. 

II.  The  defendant  now  insists  that  the  Circuit  Court  erred 
in  changing  the  venue  of  the  case  upon  its  own  motion.  The 
1.  venue:  forum  for  the  trial  of  the  case  as  prescribed  bylaw 
authority'of  was  the  Circuit  Court.  The  defendant  had  a  right 
to  a  trial  in  that  court  and  could  not  have  been 
lawfully  deprived  of  that  right  in  the  absence  of  a  statute  au- 
thorizing the  change  of  venue  upon  the  court's  own  motion. 
The  issues  involved  in  one  branch  of  the  case  had  been  aub- 
initted  to  a  jury  and  a  verdict  rendered  for  the  plaintiff.     The 
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other  issues  were  for  determination  and  the  law  provides  that 
thej  also  should  be  tried  in  the  Circuit  Court.  There  is  no 
statute  authorizing  a  court  upon  its  own  motion  to  change  the 
venue  of  a  case,  whether  for  the  trial  of  a  part  or  all  the  issues 
involved  therein.  The  wliole  case  must  be  tried  in  the  forum 
prescribed  by  law,  and  to  a  trial  there  the  parties,  as  we  have 
said ,  have  a  right  of  which  they  cannot  be  deprived  except  in 
the  manner  prescribed  by  law,  namely,  by  a  petition  or  appli- 
cation of  one  of  the  parties  upori  the  grounds  recognized  by 
the  statute.  It  will  be  readily  seen  that  if  the  courts  upon 
their  own  motion  may  change  the  venue  of  causes,  parties 
may  be  deprived  of  the  right  of  trial  in  the  county  and  before 
the  forum  prescribed  by  law. 

We  have  held  that  the  venue  of  a  case  cannot  be  changed 
after  a  verdict  and  while  a  motion  for  a  new  trial  is  pending. 
Ptrkiiu  V.  Jones  db  League^  65  Iowa,  211.  Under  this  rule 
the  Circuit  Court  erred  in  changing  the  venue  before  the  mo- 
tion for  a  new  trial  was  disposed  of. 

III.  The  ground  for  the  change  of  venue  recited  in  the 
order  of  the  Circuit  Court  above  quoted  did  not  authorize  the 
action  of  the  court  in  sending  the  cause  away.  The  fact  that 
the  defendant  had  in  another  case  made  application  for  a 
change  of  venue  therein  is  no  ground  for  changing  the  venue 
in  this  case.  Each  case  must  be  determined  upon  the  proper 
proceedings  therein  and  the  Circuit  Court  cannot  look  to  the 
record  of  another  case  for  guidance  in  making  preliminary  and 
interlocutory  orders. 

lY.  It  is  insisted  that  as  defendant  did  not  make  objection 
to  a  trial  in  the  District  Court  and  made  no  motion  in  that 

.  . .  court  bringing  in  question  the  change  of  venue, 

waiver  oL  j^^  jg  precluded  now  from  raising  objections  to  the 
proceedings  and  judgment  in  the  District  Court.  But  we  have 
held  that  objection  to  an  erroneous  order  for  a  change  of  venue 
is  not  waived  by  a  party  assenting  to  a  trial  in  the  court  to 
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which  the  cause  was  sent  Ferguson  v.  Davis  County^  51 
Iowa,  220. 

We  coDcladed  that  the  venne  of  the  eanse  was  changed 
without  authoritj  of  law,  and  that  the  judgment  for  this  error 
must  be  reversed. 

V.  Numerous  errors  in  addition  to  the  objection  just  con- 
sidered are  assigned  upon  the  record.  We  are  not  authorized 
to  consider  them.  The  defendant  was  entitled  to  the  judgment 
of  the  Circuit  Court  upon  his  motion  for  a  new  trial  and  if 
that  had  been  overruled,  to  a  trial  in  the  same  court  upon  the 
remaining  issues  of  the  case.  Tlie^e  rights  were  defeated  by 
the  change  of  venue  and  the  cause  was  unlawfully  tried  in  the 
District  Court.  The  defendant  must  be  restored  to  the  condi- 
tion in  which  he  can  have  these  rights  secured.  Thie 
can  only  be  done  by  sending  the  cause  back  to  the  Circuit 
Court  for  decision  upon  the  motion,  and  for  such  further  pro- 
ceedings thereafter  as  the  law  requires  All  proceedings  in 
the  c^use  following  and  including  the  change  of  venue  were 
without  authority  of  law.  We  cannot  be  required  to  review 
these  unauthorized  proceedings.  And  as  the  motion  for  a  new 
trial  must  be  passed  upon  by  the  Circuit  Court  the  decisions 
and  proceedings  brought  in  question  thereby,  cannot  be  re- 
viewed until  that  motion  is  disposed  of  by  the  decision  of  the 
Circuit  Court.  It  is  therefore  plain  that  we  are  authorized  to 
review  the  case  no  further  than  to  pass  upon  the  order  making 
the  change  of  venne.  We  therefore  consider  no  other  question 
in  the  case.  The  judgment  of  the  court  below  is  reversed  and 
the  cause  is  remanded  for  proceedings  in  harmony  vnth  this 

opinion. 

Beyersbd. 
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The  City  of  Centerville  v.  Milleb. 

1.  Monioipal  Corporations:  ordinance.  A  city  has  power  ander 
the  genend  incorporation  kw  of  the  State  to  pass  an  ordinance  for  the 
punifihment  by  fine,  of  the  keeper  of  a  disorderly  house.  Following 
The  CUy  of  CenUnoUlt  o.  Miller,  ante,  p.  36. 

Appeal  from  Appanoose  District  Court. 
Wednesday,  Decembbk  7, 

The  defendant  was  convicted  in  the  Mayor's  court  of  the 
City  of  Centenrille  with  having  violated  ordinance  113  of  that 
city.  The  ordinance  provides  among  other  things  that  any 
person  who  obtains  a  license  or  permit  to  sell  ale,  wine  and 
boer  within  the  corporate  limits  of  the  city,  and  who  shall  be 
charged  and  convicted  of  keeping  a  disorderly  house  where 
ale.  wine  and  beer  are  sold,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  be  fined  in  a  sum  not  less  than  twenty  dollars 
nor  more  than  one  hundred  dollars.  The  information  cliarged 
that  the  defendant  obtained  a  license  or  permit  to  sell  ale, 
wine  and  beer,  within  the  limits  of  the  city  of  Centerville  and 
while  exercising  the  rights  thereunder  did  keep  a  disorderly 
house  wljerein  he  permitted  intoxicated  persons  to  congregate 
and  quarrel  and  fight,  and  make  use  of  loud,  pro&ne  and  vul- 
gflr  language,  contrary  to  the  provision  of  the  ordinance,  113, 

The  defendant  pleaded  not  guilty  and  on  trial  was  found 
guilty  and  appealed  to  the  District  Court.  In  the  District 
Court  he  withdrew  the  plea  of  not  guilty,  and  demurred  to 
the  information  on  the  ground  that  the  court  has  no  juris- 
diction of  the  offense  charged. 

The  court  overruled  the  demurrer  and  the  defendant  elect- 
ing to  stand  upon  his  demurrer,  judgment  was  rendered 
that  the  defendant  pay  a  fine  of  fifty  dollars,  and  in  de- 
fault of  payment  that  he  stand  committed  for  fifteen  days 
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at  hard  labor  in  the  county  jail.     lie  cow  appeals  to  this 
court. 

GiiO.  D  Porier^  for  appellant. 

Yerm.illion  ib   Vennilllon^  for  appellee. 

Adams,  Ch.  J. — The  question  as  to  whether  a  city  or  incor- 
porated town,  under  the  general  incorporation  law  of  Iowa, 
1.  MUNTCTPAi.  can  punish  by  fine  the  keeper  of  a  disorderly  house 

corporations:  ',,         "  ,  orr-T^  /.•> 

ordiDauce.  was  ruled  upon  in  the  case  of  The  City  of  Cen- 
terville  v  Miller^  ante^  page  66.  It  was  held  that  the  city  or 
town  had  such  power.  The  ordinance  in  question  therefore 
was  valid  and  the  court  had  jurisdiction  of  the  alleged  oflFense. 
We  think  that  the  demurrer  was  properly  overruled. 

Afkirmed. 


57 
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Otto  et  al.  v.  Schlapkahl  et  al. 

1.  Trust:  step-father.  It  is  not  incumbent  upon  a  step-father  to  extin- 
gaish  a  mort^^  upon  the  real  estate  of  his  minor  step-children,  and 
thus  preserve  their  inheritance;  and  he  has  the  same  right  to  acquire  title 
to  such  real  estate  as  a  stranger  has. 


2.  :  statute  op  limitations.    The  statute  of  limitations  will  run  in 

favor  of  a  trustee  of  a  resulting  or  constructive  trust,  from  the  time  he 
disowns  the  trust  and  claims  title  in  his  own  right. 

Appeal  from  Scott  Circuit  Cowt* 

Thuesday,  December  8. 

This  is  an  action  in  equity  to  recover  forty  acres  of  land«  anc 
to  redeem  from  a  mortgage  by  the  payment  of  the  amount  th< 
defendant  Schlapkahl,  advanced  in  payment  thereof.  Then 
was  a  demurrer  to  the  petition  which  was  sustained.  Plaint 
iffs  appeal. 
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nirschel  <&  Prestofi,  for  appellant. 

Green  <&  Peters,  for  aj>pellee9. 

EoTEROCK,  J. — The  plaintiff's  claim  to  the  land  is  based  upon 
the  following  facts  as  shown  by  the  allegations  of  the  petition 
and  by  an  abstract  of  title  which  was  attached  to  the  petition 
by  the  consent  of  the  parties. 

Angnst  Peterson  was  the  owner  in  fee  of  the  land  in  contro- 
versy and  died  in  1856  or  1857,  leaving  a  will  by  which  he  de- 
vised said  land,  and  certain  personal  property  of  more  than 
$500  in  value  to  his  wife  for  life,  and  remainder  to  plaintiffs, 
who  were  his  children.  The  will  was  admitted  to  probate  in 
1857.  The  land  consisted  of  a  tract  of  forty  acres,  and  consti- 
tuted the  homestead  of  Peterson  and  his  family.  Shortly  after 
his  death  his  widow  married  the  defendant  Schlapkahl,  who 
took  up  his  abode  on  the  land  with  the  widow,  and  took  pos- 
session of  all  the  personal  property,  and  cultivated,  managed, 
and  controlled  the  land  and  used  the  income  and  receipts  there- 
from, and  the  personal  property,  and  accounted  to  no  one,  and 
still  retains  the  same. 

At  the  time  of  Peterson's  death  there  was  a  mortgage  or 
deed  of  trust  upon  the  land  executed  by  himself  and  his  wife 
upon  which  something  over  $500  was  due.  The  trust  deed  re- 
mained unpaid  and  in  1860  the  land  was  sold  thereunder  to 
one  Dow  for  $500.  Dow  immediately  conveyed  to  one  Klindt 
for  an  expressed  consideration  of  $600.  Before  the  sale  on  the 
trust  deed  the  widow  of  Peterson  and  her  husband,  the  defend- 
ant Schlapkahl,  conveyed  the  life  estate  of  the  widow  to  said 
Klindt.  Klindt  leased  the  property  to  the  defendant,  K^ovem- 
Aer  1,  1860,  with  the  privilege  of  purchasing  the  same  and  on 
the  2nd  day  of  April,  1867,  Klindt  conveyed  the  land  and  an 
additional  forty  acres  to  the  defendant  for  an  expressed  consid- 
eration of  $4,000,  taking  a  mortgage  back  for  $1,875,  which 
mortgage  has  been  replaced  by  one  in  favor  of  the  German  Sav- 
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ings  Bank  for  $1,300.  The  wife  of  Scblapkalil  died  in  1879, 
and  this  suit  was  commenced  in  January,  1881. 

It  is  averred  in  the  petition  that  the  defendant  took  posses- 
sion of  said  land  and  still  holds  the  same  as  the  trustee  of  the 
plaintiffs,  and  that  disregarding  his  duty  to  the  plaintiffs  who 
were  all  minors  at  the  time,  he  permitted  the  land  to  be  sold 
by  the  trustee  under  the  deed  of  trust  to  satisfy  the  sum  of 
$537,  although  he  well  knew  the  same  was  worth  $2,600,  and 
that  he  was  either  able  to  pay  said  incumbrance  or  secure  an 
extension  of  time  thereon.  That  instead  of  thus  protecting 
the  interests  of  the  plaintiffs  he  conspired  and  colluded  with 
Klindt  with  the  purpose  of  defrauding  the  plaintiffs  by  allow- 
ing the  land  to  be  sold.  That  Klindt  paid  nothing  therefor 
but  transferred  the  same  to  defendant,  who,  by  making  ucnm 
loans,  paid  the  purchase  price  which  the  property  brouglit  al 
the  trust  deed  sale. 

The  substance  of  the  prayer  of  the  petition  is,  that  plaintiffs 
be  decreed  to  be  the  owners  oi*  the  land;  that  an  account  b< 
taken  of  the  rents  and  profits  thereof,  and  that  defendant  b< 
credited  with  the  amount  secured  by  said  trust  deed,  and  tha 
plaintiffs  be  allowed  to  redeem  therefrom. 

The  second  ground  of  the  demurrer  and  which  the  circui 
court  sustained  was  based  upon  the  statute  of  limitations. 

It  is  conceded  that  the  defendant  has  l)een  in  the  actual  opei 
and  notorious  possession  of  the  property  in  controversy  fo 
1.  TRUST :  niore  than  twenty  years.  It  is  insisted  by  connsc 
step-fatiier.  f^^  appellant  that  the  defendant  took  possessio 
of  the  land  as  the  husband  of  their  mother,  and  that  as  sncli  b 
occupied  the  relation  of  a  parent  to  the  plaintiffs,  and  his  poj 
session  was  in  the  nature  of  a  trust,  and  that  as  such  trustee  h 
acquired  no  adverse  right  to  the  land,  but  still  holds  the  sam 
in  trust  for  the  plaintiffs. 

It  is  true  the  husband  of  the  mother  of  minor  children,  wii 
are  members  of  his  family,  stands  in  loco  parentis  to  the  mii 
ors  and  under  ordinary  circumstances  can  make  no  claim  f< 
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their  support  and  maintenance.  Bradford  v.  Bodfish^  39 
Iowa,  681;  Oerdes  v.  Weiser^  54  Id.,  591.  But  we  are  aeked 
to  go  mncb  further  in  the  case  at  bar,  and  hold  that  it  was  in- 
cumbent on  the  8tep-fatlier  to  extinguish  a  mortgage  upon  the 
real  ^tate  of  the  step-cliildren,  and  thus  preserve  their  inher- 
itance, or  in  other  words,  to  require  the  step-father  to  pay  the 
debt  of  his  wife's  deceased  husband.  We  do  not  think  any 
such  liability  is  incurred,  whatever  property  may  come  into  the 
hands  of  the  step-father  by  virtue  of  his  marriage. 

In  this  case  the  land  was  incumbered  by  the  trust  deed.  It 
was  sold  thereunder^to  Dow  in  the  year  1860.  Before  this, 
however,  the  plaintiffs'  mother  parted  with  her  life  estate  by  a 
conveyance  to  Klindt.  The  sale  to  Dow  is  not  in  any  manner 
questioned.  The  conveyance  to  him  was  therefore  a  complete 
extinguishment  of  the  plaintilis'  title  to  the  land.  Dow  con- 
veyed to  Klindt  and  he  to  the  defendant.  The  defendant  has 
been  in  possession  under  this  conveyance  since  the  year  1867^ 
If  he  was  under  no  obligation  to  pay  the  debt  secured  by  the 
trust  deed  he  had  the  same  right!  to  acquire  title  to  the  land 
under  it  that  any  other  stranger  tD  the  title  had,  and  his  pos- 
session being  adverse  under  claim  of  title,  an  action  to  recover 
the  land  was  barred  in  ten  years. 

But  plaintiffs  claim  that  no  right  of  action  accrued  to  them 
until  the  termination  of  the  life  estate  which  occurred  at  the 

2. :8tat-    death  of  their  mother  in  the  year  1879.     But  the 

ttte  of  Umita-  ,  ,  ,  .  .        .       ,  , 

Hons.  ready  answer  to  this  position  is  that  the  remain- 

der in  fee  of  the  plaintiffis'  was  divested  by  the  conveyance  to 
Dow  under  the  trust  deed.  If  they  desired  to  redeem  from 
that  sale  or  question  its  validity  in  any  way  the  courts  were 
open  to  them  for  that  purpose  from  the  date  of  the  sale  and 
conveyance  to  Dow  until  barred  by  the  statute.  And  if  the 
defendant  connived  or  colluded  with  Klindt  to  defraud  them 
in  wiy  way  there  was  no  obstacle  in  the  way  of  their  assertion 
of  their  rights  at  once.  That  the  defendant  claimed  the  land 
adversely  is  apparent  from  all  the  averments  of  the  petition. 
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He  joined  his  wife  in  a  conveyance  of  her  life  estate  and  tool 
the  title  under  the  trust  deed.  If  it  were  to  be  conceded  thai 
bis  relation  to  the  plaintiffs  was  that  of  a  trustee,  he  ignored 
the  trust  and  set  up  title  in  himself  joined  with  possession  a8 
early  at  least  as  the  year  1867.  His  acts  were  open,  notori- 
ous, and  matter  of  record.  That  the  statute  of  limitatioDE 
will  run  in  favor  of  a  triistee  of  a  resulting  or  constructive  tnist 
from  the  time  he  disowns  the  obligation  of  the  trust  and  seU 
up  a  claim  in  his  own  right  to  the  trust  property,  is  well  settled 
Gebhard  v.  Sattler^  40  Iowa,  152,  and  authorities  there  cited 
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1.  Surety:  liability  of:  stay  bond.  Where  the  surety,  against  whon 
judjfment  is  rendered,  fails  to  object  to  a  stay  of  execution  taken  by  th 
principal,  he  will  be  presumed  to  have  consented  to  such  stay;  and  i 
that  case,  the  surety  on  the  stay  bond,  as  between  him  and  such  on'glnt 
surety,  will  not  be  charged  with  primary  liability  to  pay  the  judgment 

2. :  WAIVER  OF  REDEMPTION.    Where  the  original  surety  makes  n 

objection  to  a  stay  of  execution  on  the  judgment,  he  is  presumably  a  pari 
thereto,  and  has  thereby  waived  his  right  to  redeem  his  lands  sobo 
quently  sold  on  execution  to  satisfy  the  judgment. 

Appeal  from  Page  Circuit  Court 

Thubsdat,  December  8.  < 

This  action  was  brought  to  set  aside  an  execution  sale  - 
land,  and  a  deed  made  in  pursuance  thereof.  The  plaint! 
averred  in  his  petition  in  substance  that  the  sale  was  wren 
fully  and  irregularly  made,  and  should  be  set  aside  for  th 
reason. 

He  also  averred  in  his  petition  that  he  had  offered    to   i 
deem,  and  he  prayed  that,  in  case  the  sale  is  held  valid,  he 
allowed  to  redeem  therefrom. 

The  defendant  denied  the  allegations  of  the  petition. 
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After  the  commencement  of  the  action  the  plaiutitT,  Charles 
*  Chase,  died  intestate,  and  his  heirs,  Geo.  U.  Chase,  0.  M. 
Chase  and  Celia  Clark,  were  substituted  as  plaintiffs.  The 
court  rendered  a  decree  allowing  the  plaintiffs  to  redeem  by 
paying  the  amount  necessary  for  that  purpose  within  thirty 
days  from  the  date  of  the  decree.     The  defendant  appeals. 

Hepburn,  cj6  Thummell  and  James  MoGahe^  for  appellant. 

TT.   IF.  Moreeman  and  C,  S.  Keenan^  for  appellees. 

Adams,  Ch.  J. — I.  The  first  question  presented  is  as  to 
whether  the  sale  ought  to  be  set  aside.  The  plaintiffs  contend 
that  it  ought,  bec-ause  the  debt  upon  which  the  land  was  sold 
was  the  defendant's  debt,  and  that  what  he  paid  ostensibly  in 
the  purchase  of  the  land  should  be  treated  as  a  payment  of  the 
debt 

For  a  correct  understanding  of  this  point  it  is  necessary  for 
ns  to  give  a  brief  history  of  the  transactions  which  resulted  in 
the  sale.  The  judgment  under  which  the  sale  was  made  was 
rendered  against  one  Hill  who  was  the  principal  debtor  and 
against  Geo.  H.  Chase,  who  was  surety  for  Hill.  The  land 
sold  belonged  at  the  time  the  judgment  was  rendered  to  Geo. 
H.  Chase.  The  judgment  became  a  lien  upon  the  land.  After- 
wards it  was  sold  and  conveyed  subject  to  the  lien  by  Geo.  H. 
Chase  to  his  father,  Cliarles  Chase,  who  brought  this  action. 
The  judgment  debtor.  Hill,  stayed  execution  upon  the  judg- 
ment by  filing  a  stay  bond  with  the  defendant,  Welty,  as 
surety.  After  the  expiration  of  the  stay,  execution  was  issued 
and  levied  upon  the  land  in  question,  and  the  land  was  sold 
under  execution  to  the  defendant  Welty,  who  bid  off  the 
same  for  the  amount  of  the  debt.  He  demanded  thereupon  a 
sherifi'^s  deed,  claiming  that  as  the  judgment  had  been  stayed 
there  was  no  right  of  redemption  of  the  land;  and  a  sheriff's 
deed  was  executed  to  him  in  accordance  with  his  demand. 

The  plaintiffs  contend  that  Welty,  by  signing  the  stay  bond, 
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not  ooly  became  liable  to  paj  the  debt,  bnt  as  between  bim 
and  Qeo.  H.  Gbase,  wbo  was  merelj  surery  for  the 


liability  of: 

aityiKMid.  debt,  it  was  Wehy's  doty  to  paj  it  and  protect 
Chase.  It  is  upon  tbis  ground  that  the  plaintiffs  claim  tliat 
the  amoant  paid  bj  Welty  shonld  be  treated  in  tbis  action  as 
halving  been  paid  directly  in  ^xtingnishnient  of  tbe  debt 
and  not  in  tbe  porcbase  of  tbe  land.  In  snpport  of  tbeir  claim 
they  cite  Brandt  on  Suretyship,  section  22,  in  which  the 
HUtbor  says:  *'*'  A  surety  who  becomes  bonnd  for  a  debt  in  tbe 
t^'Murse  of  legal  proceedings  against  the  principal  for  the  col- 
]eeti(Hi  of  the  same  is  not  co-surety  with  the  original  surety 
for  the  debt,  nor  entitled  to  contribntion  from  him.^  Welty 
be!came  bonnd  for  HilFs  debt  in  the  coarse  of  legal  proceedings 
against  him  for  the  collection  of  tbe  same.  Hence  it  is  said 
that  Welty  did  not  become  a  co-surety  with  Chase,  and  it  is 
argued  that  if  he  did  not  become  co-surety,  then  as  between 
them  he  became  primary  surety,  and  being  such,  if  Chase  bad 
p4id  tlie  debt  it  would  have  been  his  right  to  look  to  Welty. 

In  Chaffin  v.  Campbell^  4  Sneed.  (Tenn.),  184,  it  was  held 
in  substance  that  where  a  judgment  is  rendered  against  a  prin- 
cipal and  surety,  and  the  principal  alone  appeals,  and  the 
judgment  is  affirmed,  and  the  surety  upon  the  appeal  bond 
pays  the  debt,  he  cannot  look  to  the  original  surety. 

Decisions  in  which  a  similar  principle  is  held  can  be  found 
elsewhere.  When  an  appeal  is  taken  by  a  ]irincipal  alone  and 
the  judgment  is  superseded,  the  liability  of  the  original  surety 
i&  prolonged  and  it  may  be  without  his  consent.  His  right  to  pay 
tiie  debt  and  look  immediately  to  the  principal  for  re-imbnrse- 
ment  is  suspended.  In  such  case  it  seems  clear  that  the  surety 
u[M>n  the  appeal  bond,  whose  action  may  operate  to  the  injury 
of  the  original  surety,  should,  as  between  him  and  the  orig- 
inal surety,  be  charged  with  a  primary  liability  for  the  debt. 
Bj  a  provision  of  the  statute  the  same  rule  is  made  applicable 
where  execution  upon  a  judgment  is  stayed,  provided  it  is 
made  to  appear  in  the  proper  way  that  the  stay  was   taken 
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against  the  original  surety's  consent.  It  is  tl)e  right  of  the 
original  surety,  when  judgment  is  rendei*ed  against  him,  to  ob- 
ject to  any  stay  of  execution.  If  he  does  so,  no  stay  can  be 
taken  unless  the  surety  for  the  stay  will  undertake  specifically 
to  pay  the  judgment  in  case  the  amount  thereof  cannot  be 
levied  of  the  principal.     Code,  §  3068. 

Now  this  section  is  significant  as  bearing  upon  Welty's 
rights  in  this  case.  The  original  surety,  Chase,  did  not  object 
to  a  stay  being  taken,  and  Welty  did  not  specifically  under- 
take to  pay  the  judgment  under  the  provision  of  the  statute 
above  cited,  yet  we  are  asked  to  bold  that  his  liability  is  pre- 
cisely the  same  as  it  would  have  been  if  he  had  so  undertaken.' 
It  is  evident  that  we  cannot  so  hold  and  give  any  force  to  the 
provision.  The  true  idea  doubtless  is  that  where  the  original 
surety  does  not  exercise  his  statutory  right  to  object  to  a  stay 
being  taken,  it  is  to  be  presumed  that  it  is  taken  with  his  con- 
sent and  for  his  supposed  benefit  as  well  as  for  the  benefit  of  the 
principal,  and  the  argument  that  his  liability  has  been  prolonged 
has  no  weight.  In  our  opinion  then  the  plaintift''s  position 
that,  as  between  Welty  as  surety  for  the  stay,  and  Chase  as 
original  surety,  there  was  a  primary  liability  resting  upon 
Welty,  is  not  well  taken. 

II.  But  it  is  Baid  that  Chase  had  a  statutory  right  of  re- 
demption, and  oflEsred  to  redeem  within  the  time  allo^^ed.  It 
t :         roust,  we  think,  be  conceded  he  had  such  riffht  un- 

walver  of  re-  ,        .      _         .    ,  ^,    .  i    .  i 

iiemptton.  less  he  lost  it  by  reason  oi  the  stay  being  taken. 
Welty  claims  he  did. 

Code,  section  3102,  provides  that  in  no  action  where  the  de- 
fendant has  stayed  execution  shall  he  be  entitled  to  redeem. 
That  execution  was  stayed  as  to  Chase  is  not  denied,  but  it  is 
said  that  the  stay  was  taken  by  his  principal  and  not  by  him. 

Neither  signed  the  stay  bond.  That  was  signed  by  Welty 
alone.  The  only  ground  upon  which  it  can  be  said  that  Chase's 
principal  alone  took  the  stay  is  that  he  alone  was  active  in  pro- 
curing the  bond  to  be  signed  by  Welty,  and  in  filing  the  same. 
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Whether  the  plaintiffk  would  adraiE  that  Olia^e  would  liave 
lost  liiB  ri^ht  to  redeem  by  any  activity,  however  small  in  pro- 
curing or  tiling  Uie  stay  bondj  they  do  not  say.  But  we  can- 
not thihk  tliat  the  qnestion  as  to  the  right  to  redeem  real  es- 
tate slionld  be  inada  to  depend  upon  a  fact  of  such  a  charac^ 
ter.  Wliere  there  is  a  riglit  to  redeem  it  is  the  duty  of  the 
eheriff  making  the  sale  to  execute  to  the  i>urchaeer  a  certifi- 
ciite  of  sale,  and  where  tiiere  is  no  right  to  redeem j  to  execute 
to  him  a  deed.  But  be  has  no  means  of  determnn'ng  such  a 
fact  as  the  activity  of  the  execution  defendant,  whose  property 
](i  sold,  in  procui'ing  the  stay  where  there  is  more  tliaii  one  de- 
fendant. So,  too,  it  appears  to  us  that  bidders  and  purchasers 
at  the  execution  sale  have  a  right  to  know  whether  tlie  property 
is  subject  to  redemption  or  not  The  execntion  defendant  him- 
self whose  property^  is  sold  might  sufier  great  injury  by  allow- 
ing the  f>enod  of  redemption  to  expire  in  reliance,  upon  show- 
ing that  be  was  not  active  in  procuring  the  stay,  if  the  facts  in 
regard  to  hig  activity  were  doubtful  or  should  l>e  mi&iuterpreted. 

If  the  original  surety  under  tlie  provision  of  section  3068 
ahove  citcdj  objects  at  the  time  judgment  is  rendered  to  any 
stay  of  execution  being  taken,  and  stay  is  nevertheless  taken, 
there  would  be  much  ground  for  him  to  contend  that  he  should 
not  be  deemed  a  party  to  the  stay,  and  that  bis  land  if  sold 
should  be  subject  to  t'edcmption.  But  in  such  case  his  right 
would  he  apparent  of  record.  Upon  his  objecting  to  a  stay  it 
would  be  the  duty  of  the  coart  to  mate  an  order,  and  from  the 
order  it  would  be  seen  that  the  stay  bad  been  objected  to. 

But  wberCj  as  in  this  case,  noobjectiou  by  the  original  surety 
to  the  stay  is  ruade,  and  it  is  presumably  taken  with  his  con- 
sent, and  for  his  supposed  benefit,  we  think  that  the  statute 
contemplates  that  he  is  a  party  to  it,  and  insoch  case  he  must 
be  held  to  have  parted  with  his  right  to  redeem. 

The  defendant  contends  that  there  was  never  any  proper 
tender  or  ofler  to  redeem  made,  and  that  theplaintiffe  for  that 
reason,  if  no  other,  cannot  be  allowed  to  redeem  now. 
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iaviDg  reached  the  conclusion  that  there  was  at  no  time  a 
bt  of  redemption  from  the  sale  it  is  unnecessary  to  consider 
ether  if  there  had  been  one,  there  was  a  proper  attempt  to 
Tcise  it  within  the  time  allowed. 

Che  abstract  presents  several  questions  in  addition  to  those 
►ve  considered,  but  they  are  not  urged  by  the  plaintiffs  in 
ument  and  we  infer  that  they  are  not  relied  upon. 

Eevebsed. 


Dewey  v.  Li^s  et  al. 

rownship  Clerk:  statute^of  limitations.  Where  the  township 
derk  paid  a  road  order  drawn  on  him  by  the  township  trustees,  but 
foiled  to  have  the  same  audited  and  allowed  in  his  regular  settlement 
with  the  trustees,  the  statute  of  limitations  commenced  to  run  thereon 
from  the  date  of  the  first  settlement,  at  which  the  claim  should  haye 
been  presented  and  paid. 

Appeal  from  Washington  District  Court. 

Thursday,  December  8. 

&.0TION  of  mandamus  to  compel  the  defendants,  who  are 
stees  of  Washington  township,  to  pay  a  claim  ];ield  by  the 
.intiff  against  the  township.  Judgment  was  rendered  for 
I  defendants  for  costs.     Plaintiff  appeals. 

Vewey  cfe  Templin^  for  appellant. 

E.  cfe  W.  Schofield^  for  appellees. 

EloTHROoK,  J. — The  facts  of  the  case  are  not  in  dispute,  and 
as  follows: 

rhe  plaintiff  was  township  clerk  of  "Washington  township, 
i  on  the  18th  day  of  October,  1875,  he  paid  a  road  super- 
owNSHip  visor's  order  from  the  proper  funds  in  his  hands 
fouinuw^  for  that  purpose.  In  January,  1876,  he  had  a  set- 
tlement with  the  trustees,  and  by  reason  of  said 
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warrant  being  misplaced  and  forgotten,  he  was  not  credited 
with  the  amount  paid  thereon.  He  had  another  settlement 
with  the  trustees  in  November,  1876,  and  the  amount  of  said 
warrant  was  not  included  in  that  settlement  for  the  same  rea- 
sou.  In  January,  1877,  the  plaintiff  for  the  first  time  discov- 
ered said  warrant,  and  the  fact  that  the  same  had  not  been 
settled  for  by  the  trustees.  In  April,  187i),  at  a  regular  meet- 
ing of  said  trustees,  plaintiff  first  presented  said  warrant  and 
demanded  payment  of  the  same,  which  was  refused.  This  ac- 
tion was  commenced  November  6,  1879.  The  defendants 
pleaded  the  statute  of  limitations.  The  amount  in  contro- 
versy' being  less  than  $100,  the  District  Court  has  certified 
for  our  determination  tlie  following  questions: 

"A  township  clerk  having  duly  paid  an  order  drawn  on  him 
by  the  township  trustees,  and  failing  to  receive  credit  for  the 
same  at  his  annual  settlement  by  said  order  having  been  mis- 
laid, and  afterward  duly  presenting  the  same  to  the  said  trus- 
tees and  asking  provision  for  its  payment,  when  does  the 
statute  of  limitations  commence  to  run  in  a  suit  of  this  char- 
acter r 

The  third  subdivision  of  section  2529,  of  the  Code,  limits 
to  three  years,  all  actions  against  a  sheriff  or  other  public 
>flicer  growing  out  of  a  liability  incurred  by  the  doing  of  an 
dct  in  an  ofiidal  capacity,  or  by  the  omission  of  an  official 
duty.  *  *  *  *  When  the  order  was  paid  by 
the  plaintiff,  he  had  a  valid  claim  against  the  township,  which 
it  was  the  duty  of  the  trustees  to  audit  and  pay.  Reimburse- 
ment could  have  been  enforced  at  any  time  after  the  order  was 
paid.  At  the  first  settlement  it  was  clearly  the  duty  of  the 
trustees  to  audit  and  allow  the  claim.  Failing  in  this,  they 
were  then  liable  to  an  action  for  the  ^'omission  of  an  official 
duty.'^  It  was  their  duty  in  settling  the  affairs  of  the  town- 
ship to  see  that  provision  was  made  for  the  adjustment  and 
payment  of  all  valid  claims,  and  not  leave  debts  unprovided 
for,  and  not  audited  and  allowed.    We  are  clearly  of  the  opin- 
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ion  that  the  Btatnte  eommeiiced  to  nin  tVom  tlie  date  of  the 
Brst  settlement,  at  wliicli  tirue  the  claim  should  have  been  al- 
lowed and  paid.  To  hold  that  the  limitation  commenced  to 
run  from  tlm  time  that  the  demand  was  made  would  operate 
to  indefinitely  prolong  tJie  operation  of  the  statute  by  failing 
to  make  tlie  demand.  That  ench  is  not  a  proper  constriietion 
of  the  statutes  gee  Pr^coft  v.  Gou4ief\  34  Iowa,  175,^ 


Affiemed* 


CaSBADV  v.  SPOFFOnn  ET  AL* 

1.  Pradlice  in  the  Supremo  Court;  amstract.  Wlier^  the  abstmct 
faiis  to  piiow  Umt  it  contains  all  of  tlie  evidence,  this  court  cannot  enter 
upon  an  eiiirainatioii  of  tlie  merilis  of  the  <:aae. 


2.  " :  Afis  m  N  M  j^  N  T  0  F  ER  iio  US :  w  A  J  V  EH  OF.     A  ti  assi  gn  men  t  of  errora, 

not  argued,  will  be  regarded   as  waived.     A  party  not  appeajin^,  can 
urge  no  o1y"ectioii  in  this  couHt  to  the  decree  of  the  court  below. 

Aj^pml  from  Polk  Cit'cuU  Court. 

TnuRSDArj  December  8. 

^CrwTosr  in  clmticerj  to  f>reclo<^  a  contract  for  the  sole  of  cer- 
^  <^itj  lots.  There  was  a  decree  fur  phdntiflF;  a  part  of  the 
-t^^ants  appeal. 

^^*    O.  Orwig,  for  appC'lhmtH, 

^^^^iliammn.  c6  Eavunuugh,  and  Phillijm^  Or^ode  <&  PliiU^ 
*  *    t\%r  aji  \i^\  1  ees. 

^*iCK,  i, — L  Tiie  pleading."?  show  that  the  contract,  which 
^*^4^  ibondation  of  the  action,  provides  that  upon  certain 
.  tTit^nts  being  made  the  plaintiff  shall  execute  to  defendant 
^^i^nFfjrd,  with  whom  the  contnict  was  made,  a  bond  for  the 
c>>uv(_*yj^^^^  of  the  property  '^  in  sncli  parcels  "  as  he  may  desire. 
SV^tford  gold  the  lots  or  parts  of  the  Iota  to  the  other  defend- 
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ar*U,  who  in  a  cross-petition  ask  that  conveyances  be  made  to 
eacli  i'itv  the  lot  purchased  by  him.  The  decree  of  the  conrt 
b^low  pmvides  for  the  payment,  witliin  a  time  fixed,  by  the 
deroiiflnnts  wlio  purchased  of  Spofford,  and  that  the  lots  of  the 
purltLs  making  default  in  the  payment,  shall  be  first  sold. 
Other  provisions  of  the  decree  need  not  be  recited.  One  of  the 
defendants  does  not  join  in  the  appe^il. 

II.  The  abstract  upon  which  the  case  is  submitted  fails  to 
sliow  that  it  contained  all  of  the  evidence.  We  cannot,  thcrc- 
i,rH.\rit€Ein  f^^e  t^v  the  cause  anew.  Counsel  for  appellants 
^ificL  ^^'  prints  in  his  argument  in  reply  the  certificate  of 
the  jtidge  trying  the  case  which,  it  is  said,  is  attached  to  the 
evidence  transmitted  to  this  court.  But  this  fails  to  aid  ap- 
pellants as  it  is  not  shown  that  all  of  the  evidence  is  presented 
in  the  abstract.  In  this  condition  of  the  case  we  cannot  enter 
upon  x\\\  examination  of  its  merits. 

HL     Appellants  file  assignments  of  errors.      One  of  the 
errors  complained  of  is  based  upon  the  overruling  of  a  demnrrer 

_     by  two  of  the  defendants  to  the  cross-petition  of 


*m5SMviiiver  a^^o^'^cr  defendant  who  does  not  appeal.  But  this 
^^*  error  is  not  pressed  in  the  argument  of  appellants. 

It  mustj  therefore,  be  regarded  as  waived.  The  other  errors 
ansigned  all  assail  the  decree  of  the  court  below  upon  grounds 
which,  in  effect,  deny  that  it  is  supported  by  the  testimony. 
But  till  the  evidence,  as  we  have  seen,  is  not  presented  in  the 
abstract.  If  the  cause  is  reviewable  upon  errors  assigned,  the 
appellants,  for  these  reasons  are  not  entitled  to  such  a  trial. 

IV.  The  plaintiff  complains  of  the  decree.  But  as  he  has 
not  appealed  he  can  urge  no  objection  to  the  decision  of  the 
court  helow. 

For  the  reasons  we  have  stated  the  decree  of  the  Circuit 
Court  is 

Affibmsd. 
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S^levin:  intervention:  cross-replevin.  Theow^ner  of  personal 
property,  held  by  an  officer  under  a  writ  of  replevin  in  another  case,  to 
-vtrhich  sach  owner  was  not  a  party,  may  maintain  cross-replevin  against 
t^lie  officer  for  its  possession.  The  remedy  by  intervention  in  the  first  suit 
^  not  eaclosive. 

Appeal  from  Linn  Circuit  CourL 

Thubsday,  December  8. 

\-crnoN  in  replevin.  A  demurrer  to  the  petition  was  sus- 
:i^d  and  judgment  was  rendered  for  defendant.  Plaintiff 
>^?al8. 

"^^orge  W.  WilsoUy  for  appellant 

^hs^mes  D.  Giffin^  for  appellee. 

Beck,  J. — I.    The  petition  alleges  that  plaintiff  is  the  abso- 

^  owner  of  certain  personal  property  which  is  wrongfully 

^^^i  ned  by  defendant,  who  being  a  sheriff,  seized  and  holds  it 

^^=^  a  writ  of  replevin,  issued  in  an  action  brought  by  one 

^i^ls  against  Wilson;  that  when  seized  by  defendant  the 

^^"^^rty  was  in  the  possession  of  plaintiff,  who  before  had  ac- 

^\\ired  the  title  thereto,  and  the  possession  was  neither  directly 

nor  indirectly  derived  from  Wilson.     It  is  alleged  that  the 

property  was  not  taken  by  defendant  on  the  order  or  judgment 

of  a  court  against  the  plaintiff  nor  under  an  attachment  or  exe- 

ctition  against  her  or  against  the  property. 

The  defendant  demurred  to  the  petition  on  the  ground  that 
it  shows  the  property  was  held  by  defendant  upon  a  writ  of 
^^plevin,  and  was  therefore  in  the  custody  of  the  law.  The 
aemurrer  was  sustained.  This  ruling  presents  the  only  ques- 
^on  in  the  case. 
IL    The  action  which  is  denominated  by  the  profession  re- 
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plevin,  is,  in  this  State,  wholly  provided  for  by  statute,  which 
I  RKPLKviN-  prescribes  in  what  cases  it  shall  be  prosecuted  and 


&T)rer?entioa 
cTuvJ-re- 
P  levin. 


the  proceedings  therein.  We  can.  gain  no  aid  in 
the  solution  of  the  question  before  us  by  the  ap- 
plication of  the  rules  pertaining  to  the  action  at  conitnon  law. 
We  will  proceed  to  consider  the  statute  relating  to  the  action 
and  inquire  whether  the  remedy  is  denied  to  the  owner  of  per- 
sonal property,  wlien  it  is  held  by  an  officer  upon  a  writ  of  re- 
plevin issued  in  a  case  wherein  the  plaintiff  is  not  a  party. 

Under  our  statue  the  action  is  provided  to  recover  specific 
personal  property,  and  damages  for  its  detention.  The  petition 
iijust  show  that  the  pi'operty  "was  neither  taken  on  the  order 
or  judgment  of  a  court  against"  the  plaintiff,  ''nor  under  an 
execution  or  judgment  against  him  or  against  the  property." 
Hut  if  it  was  taken  by  either  of  these  modes,  then  it  must 
state  the  facts  constituting  an  exemption  from  seizure  by  such 
process."  Code,  §  3225,  par.  4.    An  officer  seizing  property  on 
execution  is  protected    from  an  action  to  recover  the  same 
unless  written  notice  of  the  ownership  be  served  upon   him. 
Code,  §  3055.     The  statute  imposes  no  other  restrictions  upon 
the  remody  by  replevin.     Personal  property  held  upon  execu- 
tion or  attachment,  if  these  provisions  be  complied  with,  may 
be  recovered  in  an  action  of  replevin.     We  need  not  cite  the 
numerous  cases    supporting   this   position.     The   action,    we 
think,  may  be  maintained  when  the  personal  chattels  are  held 
upon  a  writ  of  replevin  in  a  case  to  which  the  plaintiff  is  not  a 
]>arty.     An  officer  with  a  writ  of  replevin  issued  against  A  for 
property  owned  by  and  in  the  possession  of  B,  who  is  not  a 
party  to  the  suit,  has  no  authority  to  deprive  B,  the  owner,  of 
the  property.     Neither  B  nor  the  property  is  brought  within 
the  jurisdiction  of  the  court,  for  the  reason  that  B  is  not  made  a 
party  to  the  suit     Were  the  law  otherwise  the  owper  would 
be  deprived  of  his  property  by  an  action  to  which  he  was  not 
a  party,  a  thing  that  the  law  will  not  permit.     It  follows  that 
the  writ  of  replevin  in  the  hands  of  the  officer  does  not  protect 
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the  possession  uf  the  property-  As  it  was  taken  and  is 
i  without  authority  of  law,  it  cannot  be  regarded  as  in 
od J  of  the  law. 

jurse  these  remarks  are  not  applicable  to  the  case 
tlie  party  pursuing  the  remedy  was  a  party  to  the  prior 
In  such  a  case  there  could  not  be  a  second  writ,  or  a 
pleviu  issued,  under  which  the  defendant  could  recosrer 
m^wQ  of  the  property,  the  i&saes  and  parties  in  the 
s  heiug  the  eame  as  in  the  first.  The  defendant  in  snob 
D  is  protected  by  the  bond  required  to  be  filed  in  the 
tut  this  bond  is  no  protection  to  a  stranger,  and  is 
e  no  ground  for  holding  that  property  of  one  not  a 
)  the  suit  may  be  law  folly  taken  upon  a  writ  of  re- 


TJnder  Code,  section  3228,  the  plaintiff  in  this  case 
we  intervened  in  the  first  action  and  set  up  his  title  to 
?erty.  But  this  is  not  an  exclusive  remedy,  as  plainly 
both  from  the  langua^  and  spirit  of  the  provision. 
The  earliest  statutes  of  the  State  provided  that  "no 
plevin  for  property  in  the  possession  of  an  officer  by 
)f  any  writ  of  replevin  shall  be  brought."  Revised 
i  1843  (Blue  Book),  p,  337,  §  %,  This  provision  was  not 
ed  in  the  Code  of  1851  and  fiubsequent  revisions, 
each  the  conelusion  that  the  Circuit  Court  erred  in  sna- 
the demurrer  to  plaintiff's  petition, 

5L.  LVII— 16 
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American  Express  Co.  v.  Smith  &  Cbittenden  et  al. 

1.  Attaohment:  practice.    The  qneation  as  to  the  inyalidity  of  ao  at- 

tachment cannot  be  raised  for  the  first  time  in  the  Sapreme  Court. 

2.  :  praud:  etidencb.    Where  it  does  not  sufficiently  appear  from 

the  evidence  that  the  attachment  debtor  purchased  the  goods  in  question, 
with  the  intention  of  defrauding  his  vendors,  it  will  not  enable  them  to 
reclaim  the  goods  from  an  attaching  creditor. 

3.  Praotioe.    The  finding  of  the  court  upon  a  question  of  fact  has  the 

same  efi'cct  as  the  verdict  of  a  jury,  and  will  not  be  reversed  unless 
clearly  unsupported  by  the  evidence. 

Appeal  from   Woodhwry  Dintrict  Court. 

Thurpdat,  December  8. 

This  is  an  action  to  recover  the  valae  of  certain  property 
upon  which  the  plaintiff  had  procured  the  levy  of  an  attach- 
ment, and  which  the  defendants,  Smith  &  Crittenden  and  J. 
M.  Phillips,  had  caused  to  be  released  from  the  attachment  by 
the  execution  of  a  delivery  bond.  The  cause  was  tried  to  the 
court  and  judgment  was  rendered  in  favor  of  plaintiff  tor 
$278.    The  defendants  appeal. 

The  fttcts  are  stated  in  the  opinion. 

Clinton^  Hart  dk  Br&iner,  for  appellants. 

Isaac  PendletoTij  for  appellee. 

Day,  J.— About  the  10th  day  of  October,  1876,  H.  S.Tield, 
a  traveling  salesman  for  J.  M.  Phillips  &  Co.,  and  C.  C  Cook, 
a  traveling  salesman  for  Smith  &  Crittenden,  together  visited 
W.  S.  Eessegien,  then  doing  business  in  Oto,  Woodbury 
county.  He  was  carrying  a  stock  of  general  merchandise 
which  the  agents  estimated  at  from  $2,000  to  $2,400.  He 
stated  to  them  that  he  had  just  completed  his  store  building 
in  which  he  was  then  doing  business  at  a  cost  of  about  $700. 
That  he  had  paid  for  the  same,  and  that  his  stock  on  baud 
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id  for.  That  in  erecting  his  building  and  in  purchae- 
stock  he  had  u&ed  np  all  his  ready  money,  and  in  mak- 
-chases  would  have  to  ask  a  little  credit.  He  said  noth- 
;hem  with  reference  to  any  indebtedness  of  any  qjiaracter. 
igents  represented  these  facts  to  their  respective  princi- 
id  thereupon  each  sold,  and  caused  to  be  shipped  to 
ien  a  bill  of  goods. 

he  26th  day  of  October  the  plaintiff  commenced  an  ac- 
ainst  W.  S.  Ressegien,  naming  him  in  the  petition  as 
[lesique,  and  alleging  that  defendant  took,  stole  and 
away  and  appropriated  $3,4^5.64  in  money  belonging 
plaintiff.  The  petition  also  alleged  that  the  defendant 
posed,  and  was  about  to  dispose,  of  his  property  with 
:o  defraud  his  creditors  and  prayed  a  writ  of  attachment, 
of  attachment  issued  against  W.  S.  Eesique  and  was 
upon  the  stock  of  goods  including  the  bills  shipped  by 
Crittenden  &  Co.,  and  J.  M.  Phillips  &  Co.,  which 
were  at  the  time  of  the  levy  in  the  cases  unopened, 
ivas  a  chattel  mortgage  upon  the  original  stock  of  Res- 
executed  in  September,  1876,  for  $149.45,  which  was 
it  of  the  stock  after  the  attachment  was  levied.  Smith, 
iden  &  Co.  and  J.  M.  Phillips  &  Co.  soon  learned  that 
ien  was  in  trouble,  and  took  steps  to  reclaim  their  goods, 
obtain  their  release  from  attachment  executed  the  de- 
)ond  now  sued  on. 

r  the  goods  were  released  the  plaintiff  amended  its  pe- 
in  the  attachment  proceeding  by  inserting  therein 
er  the  name  W.  S.  Residue  appears,  the  name  W.  S. 
ien;  also  inserting  as  an  additional  ground  of  attachment 
e  defendant  had  absconded  so  that  ordinary  process  can- 
served.  Plaintiff  thereupon  procured  a  second  writ  of 
ncnt  to  be  issued  upon  the  pleading  as  amended,  which 
led  upon  the  same  property  as  the  first  writ,  except  the 
Ij  surrendered  on  the  delivery  bond.  The  plaintiff  re- 
la  judgment  against  Ressegien  for  the  sum  claimed. 
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A8  eooo  as  the  attachment  was  levied  Ressegien  absconded. 
He  Imd  no  other  property  outside  of  the  stock  of  goods  and 
the  store. 

I.     U  is  insisted  that  the  attachment  is  invalid  and  fam- 
ishes no  basis  for  this  action,  because  the  petition  in  the  attach- 
1.  ATTACH-      ment  proceeding  described  the  defendant  by  the 
lice-    *  name  of,  and  the  attachment  issued  against,  W, 

S.  Eejiique.  It  is  claimed  that  the  plaintiff  never  had  anj 
valid  Mttachment  of  the  property  of  W.  S.  Ressegien.  The 
]>etition  alleges  that  the  plaintiff  sued  out  a  writ  of  attachmeni 
agaiDBt  W.  S.  Ressegien,  and  that  thereunder  the  property  ii 
question  was  levied  upon  by  the  sheriff.  The  answer  does  doI 
deny  this  allegation  but  admits  the  execution  of  the  bond,  auc 
allegcB  that  Ressegien  had  no  interest  in  or  title  to  the  goods 
No  iB&ye  was  tendered  as  to  the  validity  of  the  levy  of  the  at 
tacliiiient  upon  property  of  W.  S.  Ressegien,  but  from  th( 
whole  tenor  of  the  answer,  the  validity  of  the  attachment  seemi 
to  be  conceded.  The  question  as  to  its  invalidity  cannot  b 
raided  for  the  first  time  in  this  court. 

IL     It  is  claimed  that  Ressegien  procured  his  purchase  oJ 
the  goods  by  fraud,  that  therefore  no  title  passed,  and  th 
3.  - — :         vendors  may  reclaim  the  property  from  either  th 
dciKt^  vendee  or  an  attaching  creditor.     In  support  oi 

the  position  that  the  purchase  was  fraudulently  effected  appel 
Jante  cite  and  rely  upon  Devoe  v,  Brandty  63  N.  Y.,  462.  W 
think  this  case  falls  short  of  the  facts  shown  to  exist  in  tha 
case.  At  the  time  Ressegien  made  the  purchase  in  questioi 
the  attachment  suit  had  not  been  commenced  against  him 
The  agents  made  their  own  estimate  of  the  value  of  the  stool 
of  goods  on  hand.  He  represented  tinithfully  the  value  of  th 
store  building  in  which  he  was  doing  business.  There  was  i 
chattel  mortgage  upon  the  stock  of  goods  to  the  extent  oi 
$149,45. 

It  does  not  appear  that  he  was  otherwise  indebted,  exeep 
upon  the  transactions  out  of  which  plaintiff's  claim  arose.  A 
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Q  said,  the  action  upon  that  claim  had  not  then  been 
iced  and  there  is  nothing  whatever  in  the  evidence  from 
b  can  be  inferred  that  Ressegien  anticipated  snch  a  suit, 
action  had  not  been  commenced  Ressegien  would  have 
undantly  able  to  pay  for  the  goods  in  question,  and  we 
eel  justified  in  holding  that  he  made  the  purchase  with 
idulent  intention  of  not  paying  for  them.  However 
it  it  may  be  from  the  subsequent  proceedings,  that  he 
3ntly  appropriated  the  funds  of  his  former  employers. 
Dot  appear  from  the  evidence,  that  he  made  the  pur- 
I  question  with  the  intention  of  defrauding  his  vend- 
bis  is  a  law  action,  and  the  finding  of  the  court  upon  a 
CK.  question  of  fact,  has  the  effect  of  a  verdict  of  the 
id  will  not  be  disturbed  unless  clearly  unsupported  by 
lence.  The  findings  of  fact  involved  in  the  judgment 
plaintiff  cannot  be  said  to  be  clearly  unsupported  by 
lence.     The  judgment  is 


Affibmed. 


The  State  v.  Richaet. 

UOtionB:  possession  of  stolen  goods:  PRBSUlfPTION  OF  LAW. 

re  the  instniction  stated  that  the  presumption  arising  from  the  re- 
possession  of  stolen  goods,  was  one  of  law,  but  left  to  the  jury  the 
ir  to  say  whether  such  a  presumption  warranted  a  verdict  of  guUty, 
lefendant  was  not  preju(^ced  by  calling  it  a  presumption  of  law. 

-:  prefonobrancb  ofbtidencb:  beasonablb  doubt.  The  de- 
mt  can  only  be  required  to  introduce  evidence  which  creates  a  rea- 
ble  doubt  whether  he  honestly  came  into  the  possession  of  stolen 
s.  An  instruction  that  he  must  overcome  the  presumption  arising 
snch  possession  by  a  preponderance  of  evidence  is  erroneous. 

Appeal  from  Benton  District  Court. 

Thubsday,  Deoembeb  8. 

JTMENT  for  larceny.  Trial  by  jury;  verdict  guilty,  and 
nt    The  defendant  appeals. 
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Boies  dk  Couoh^  for  appellant 

Smith  McPhersoThy  Attorney  General^  for  the  State. 

SsEYEBS,  J. — I.    The  court  instructed  the  jury  that: 

"  5.     The  possessioti  of  property  recently  stolen,  when  tha 

possession  is  unexplained,  is  prima  facie  evidence  of  guilt 

1  iNSTRuc-      Heoce,  if  you  believe  from  the  evidence,  that  a 

SSum  o?*'    or  about  the  time  and  in  the  county  charged,  th 

presuinptioii'   wheat  described   in   the   indictment  was   stoleD 

of  UW.  1  1.  1  . 

or  any  part  thereof;  that  it  was  taken  fron 
tlie  bam  of  the  said  Saunders  in  the  night  time,  and  wa 
his  property,  and  if  you  find  that  such  stolen  wheat  was  th< 
next  day  found  in  the  possession  of  the  defendant,  and  was  8oI( 
by  him,  then  the  presumption  of  law  is  that  he  is  the  persoi 
who  stole  said  wheat,  and  you  will  be  warranted  in  so  finding 
unless  the  defendant  shall  satisfy  you  that  he  came  into  th 
possession  of  said  wheat  honestly,  and  the  burden  of  proof  is  oi 
liim  to  satisfy  you  by  a  preponderance  of  evidence,  that  h 
honestly  came  into  the  possession  of  such  wheat." 

The  first  point  of  this  instruction  is  the  same  in  effect  as  th 
instruction  given  and  approved  in  Ttie  State  v.  Heseians^  5 
Iowa,  135,  but  it  is  insisted  to  be  erroneous  because  tlie  pre 
sumption  that  may  be  inferred  from  the  recent  poseession  o 
stolen  property  is  one  of  fact  to  be  drawn  by  the  jury  and  nc 
one  of  law.  A  presumption  of  law  should  be  declared  by  th 
court.  If,  therefore,  the  court  intended  to  lay  down  the  rul 
the  presumption  was  one  of  law,  the  instruction  sliould  hav 
gone  farther  and  directed  the  jury  if  they  found  the  other  ma 
terial  facts  they  should  convict.  But  this  was  not  done.  Pra( 
tically  it  is  immaterial  what  the  presumption  is  called  unlesf 
by  reason  thereof,  the  jury  are  directed  to  convict.  For  unti 
this  is  done  it  remains  a  presumption  of  fact,  and  it  is  for  tli 
jury  to  say  whether,  because  of  its  existence,  they  should  fin 
the  defendant  guilty. 

In  the  instruction  in  question  the  jury  were  told  that  becaue 
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presumption  they  would  be  warranted  in  finding  the  de- 
t  guilty,  but  this  did  not  take  from  them  the  power  to 
le  reverse.  In  other  words  it  was  for  the  jury  to  say 
^r  the  presumption  was  sufficient  to  warrant  them  in 
;  the  defendant  guilty.  We  do  not  think  the  defendant 
ejudiced  by  calling  the  presumption  one  of  law.  Stover 
People,  66  K  Y.,  315. 

Conceding  the  foregoing  to  be  correct  it  is  insisted 
truction  is  erroneous,  because  it  casts  on  the  defendant 
irden  to  satisfactorily  account  for  the  possession  of  the 
property.  It  is  insisted  the  burden  never  shifts  in  a 
al  case.  There  is  no  occasion  to  determine  this  question 
case.  Because  all  the  court  meant  by  the  use  of  the 
:)urden  was,  that  it  was  for  the  defendant  to  account  for 
isession  of  the  property.  It  was  not  for  tlie  State  to  do 
hen  the  defendant  must  introduce  evidence  explanatory 
possession.  Conceding  the  presumption  to  be  sutBcient 
7  should  find  the  defendant  guilty  unless  evidence  was 
aced  by  the  defendant  sufficient  to  create  a  reasonable 
as  to  his  ^ilt 

It  is  further  insisted  the  instruction  is  erroneous  be- 
)f  the  direction  that  the  defendant  must  overcome  the 
are-  presumption  by  a  "  preponderance  of  evidence." 
n^i  The  rule  of  the  instruction  is  that  if  the  jury 
found  the  defendant  had  possession  of  the  prop- 
jcently  after  it  was  stolen  they  would  be  warranted. in 
;  him  guilty,  unless  he  satisfied  them  by  a  propon- 
e  of  the  evidence  he  came  honestly  into  the  possession 
property. 

thought  of  the  court  without  much  doubt  being  tJiat 
ne  rule  should  apply  as  in  cases  where  the  defendant 
JTL  insanity  or  an  alibi  as  a  defense,  and  that  in  this  State 
Le  is  that  such  defenses  must  be  established  by  the  de« 
it  by  a  preponderance  of  the  evidence.  We,  however, 
there  is  a  difference  between  the  cases^  or  if  not,  the  rule 
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in  cases  of  insanitj  or  alibi^  when  relied  on  as  a  defense, 
ijihuuld  not  be  extended.  Suppose  the  only  evidence  intro- 
duced by  the  State  was  that  the  defendant  was  found  in  pos- 
session of  the  property  recently  after  the  larceny,  and  defend- 
ant gave  evidence  tending  to  show  he  came  into  possession  by 
finding,  the  rule  of  the  instruction  would  require  the  defend- 
ant to  establish  his  innocence  by  a  preponderance  of  evidence. 
If  the  evidence  as  to  the  finding  was  in  equipoise  the  defend- 
ant must,  under  the  instruction  under  consideration,  be  fonud 
^lilty. 

Again  it  has  been  held  that  the  good  character  of  a  de- 
fendant may  be  dhown  in  all  cases,  and  it  is  for  the  jury  to 
del  ermine  as  to  its  weight  as  they  would  any  other  fact  in 
evidence.  2 he  State  v.  Northup  et  aL^  48  Iowa,  583.  There  whs 
evidence  tending  to  show  the  good  character  of  the  defendant  in 
the  case  before  us.  Such  evidence  would  not  tend  to  prove  either 
insanity  or  an  alibi.  But  it  would  huve  a  tendency  to  prove 
tliat  a  person  charged  with  a  larceny  was  not  guilty,  and  in  a 
m^e  where  the  only  evidence  of  guilt  was  the  recent  possession 
of  stolen  property,  the  jury  might  conclude  that  a  person  of 
m blemished  character  had  come  honestly  into  possession  of 
Mie  property  but  was  unable  to  account  tlierefor.  The 
l^resumption  of  honesty,  which  should  be  indulged  in  a  case 
wliere  good  character  is  shown,  might  be  sufficient  in  the  esti- 
mation of  the  jury  to  overcome  the  presumption  arising  from 
the  possession  of  the  property. 

When  the  State  introduces  evidence  authorizing  such  pre- 
sumption a  prima  facie  case  is  made  out.  When  good 
character  is  shown,  a  presumption  of  innocence  may  be  in- 
dulged. ]Now  it  seems  to  us  that  the  defendant  should  not  l>e 
required  by  a  preponderance  of  evidence  to  satisfy  the  jury  he 
was  not  guilty,  but  that  all  he  can  be  required  to  do  is  to  in- 
troduce evidence  which  creates  a  reasonable  doubt  whether 
he  came  honestly  into  possession  of  the  stolen  property. 

Reversed. 
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Lroads;  rtoht  of  way:  abanookmemt.  The  proFiflions  of  sec* 
1 1 J5U,  Code « a«^u mended  by  acL  of  1874,  iii  relatioti  bo  tbe  tibaiidoDment 
i  milfond  line,  clearly  cou template  then?  may  be  &o  abandoament  of 
art  of  a  ooD^tructed  railway.  Whether  an  ahandonmeDt  extnta  de- 
dn  upon  the  drcum&taucai  of  each  case,  i 

— :  UTATUTE  coKsTiTpTiOJfAL.  The  Btatute,  aectjon  1*260,  Code,  as 
poded  hy  act  of  18 1 4,  la  constitutional.  Following  Noll  p.  D.  B.  t0^ 
it.  Co.,  ^i  Iowa,  G6.  The  uOD^titutiDnjlitj  of  so  much  of  thesUtute 
provides  for  '*iMiH€«-iijg  the  damuges,"  will  not  be  inquired  into  in 
lity,  there  beiui?  a  complete  remedy  at  taw. 

; :  BECKf  JUdTtciS,  disg^ntingt  held:  that  a  railroad,  tbroagh 


entire  eictent,  must  be  regarded  as  a  unity;  that  while  there  wa^  tin 
entioD  to  complete  the  work,  there  coutd  be  no  abandoameuL;  iiod  that 
rtn»  caiie  no  p«Jt  of  plain  tiHa*  line  had  been  aUindoned. 

Appeal  from  the  Polk  Cireuii  C&wrL 

Thursday  I  Decehhee  8. 

I  defendant  under  the  right  of  waj  act  commea^^  pro* 

igs  and  sought  to  condemn  a  portion  ot*  the  right  of  way 
^ing  to  the  plaintift*  and  this  action  was  brought  to  re- 
tiuoh  proceedings.  The  bearing  waa  bad  ii]:>oti  petition, 
r,  exiubitd  and  affidavits  filed  by  both  parties.  The  in- 
ou  was  refused  and  the  plaintiff  appeals. 

E,  J,  Boardmanf  and  Parmths  dt  RannelU^  for  appel- 


'mhU,  GamUhers  <&  Ti^imble  and   W,  W.  Baldwin,^  for 
ee. 

VER8>  J,^The  pleadinsfsare  lengthy  and  it  is  DOt  deemed 
^rj  to  set  them  ont.    'i  he  matei-ial  facts  we  find  to  be, 

I  IBtJo,  the  Iowa  Central  l^ilroad  Company  was  organ- 
>r  tbe  purpose  of  constructing  a  raiU-oad  from  the  ''south 
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line  of  the  State  by  way  of  Oskalooaa  to  Cedar  Fails,  in  Black 
Hawk  county,"  and  previous  to  1868,  said  company  procured 
the  right  of  way  for  the  purpose  aforesaid  from  the  town  of 
Moulton  to  Albid.  We  do  not  understand  the  right  of  way 
was  procured  for  the  entire  distance  between  said  towns,  but 
for  a  portion  of  such  dis  ance  only.  Some  gi*ading  and  per- 
liaps  other  work  on  said  right  of  way  was  done  by  the  com- 
j>any  aforesaid  prior  to  and  possibly  during  1868. 

In  1869  the  Central  Railroad  Company  of  Iowa  was  organ- 
ized, and  it  acquired  by  purchase,  all  the  rights  of  the  com- 
pany just  named  south  of  Oskaloosa,  including  the  right  of 
way,  grading,  and  other  work  done  thereon  between  Moulton 
and  Albia,  and  it  is  the  right  of  way  between  said  towns  the 
df^fendant  seeks  to  condemn  under  the  right  of  way  act. 

Beginning  in  1869,  and  including  1871,  the  Central  Rail- 
road Company  of  Iowa  constructed  and  purchased  a  line  of 
railroad  from  Albia  north  to  Northwood,  and  the  same  has 
been  continuously  operated. 

After  1871  additions  were  made  to  said  road  consisting  of 
about  ten  miles  of  coal  and  side  tracks  and  the  erection  of 
four  station-houses,  and  in  that  and  the  succeeding  year  the 
plaintiff  caused  the  line  between  the  towns  of  Albia  and 
Mouhon  to  be  surveyed.  In  October,  1874,  the  last  named 
cK)mp<iny  became  financially  embarrassed  and  a  receiver  was 
appointed  who  had  charge  of  the  road  until  June,  1879. 
Previous  to  that  time  the  road  was  sold  under  a  decree  of 
joreclosnre  and  purchased  by  a  trustee,  who  under  the  direc- 
tion of  the  court  turned  it  over  on  the  17th  day  of  Jane, 
1879,  to  the  plaintiff,  who  had  been  ditly  organized  in  Mhj 
of  that  year. 

The  petition  states  that  neither  of  said  companies  abandoned 
the  line  or  right  of  way  between  Moulton  and  Albia,  but  the 
construction  of  the  road  between  said  towns  was  prevented  by 
financial  embarrassment  and  that  plaintiff  ^^now  intends  and 
expects  to  proceed  with  dispatch  to  build  the  whole  distance 
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ri    Moultou  to  Albia,  or  cause  it  to  be  built  by  other  parties 
:lae  plaintiff  aud  iu  its  interest,"     These  alleg^atione  are  de- 
.    in  the  answer, 
tie  coiidem nation  proceedings  were  eommeneed  on  the  fifth 

of  July,  1879,  and  the  notice  to  the  sheritf  directed  liim 
mrvQ  the  right  of  waj  afbresHid  appraised  as  the  property 
iC5  Iowa  Central  Railroad  Company,  or  its  representatireSs 
31-  and  in  pursuance  of  an  act  of  the  Geoeral  Assembly, 
^€<i  in  1870,  as  amended  by  an  act  passed  in  187 J:,  to  amend 
ion  12ti0  of  the  Code,  The  notice  directed  the  sherifif  to 
e  assessed  the  road-bed  and  right  of  way  '*exdudiug  the 
'k  done  thereon," 

^he  act  of  lS7o  is  in  substance  the  same  as  sections  1260 
t    1261  of  the  Codcj  and  the  act  of  18T4  amending  section 
^  1^  as  follows: 
tu  any  case  where  ^  railway  constrncted  in  whole  or  in  part 

ceased  to  be  operated  or  used  for  more  than  five  years,  or 
±ny  case  where  the  construetion  of  a  railway  has  been  com- 
t^iced  by  any  corporation  or  person  and  work  on  the  same 

Ceased,  and  has  not  been  in  good  faith  resumed  for  more 
^  live  years  J  and  the  same  remains  undnished,  it  shall  be 
^lUed  and  taken  that  such  corporation  or  person  thus  in  de- 
salt has  aband'»ned  all  ri^ht  and  privilege  over  so  much  as 
jmains  unfinished,  as  aforesaid,  in  favor  of  any  other  corpora- 
ion  or  person  which  may  enter  upon  such  abandoned  work 
I  provided  io  sectioB  1261"  of  the  Cwde.  This  statute  went 
ito  force  on  the  fourth  day  of  July,  1874,  St^ction  12»il  of 
^e  Code  provides  that  the  ri^lit  of  way,  work  and  grading  so 
banonded  may  be  condemned  ae  other  property,  ''but  parties 
fliQ  have  prenously  received  compensation  in  any  form  tor 
he  right  of  way  on  the  line  of  such  abandoned  railway  which 
as  not  been  refunded  by  them,  shall  not  be  permitted  to  re- 
over  the  second  time,  bat  the  value  of  such  road-bed  and  right 
rfwayj  excluding  the  work  done  thereon  when  taken  for  a  new 
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company,  shall  be  assessed  to  the  former  company  or  its  legal 
representative.'^ 

I.  Has  there  been  an  abandonment  of  the  line  between 
Moulton  and  Albia  within  the  meaning  and  intent  of  the 
1.  RAILROADS :  statutc?  It  is  insisted  there  has  not,  because 
a^iidounfent  there  niust  be  an  abandonment  of  the  whole  road 
or  projected  line.  That  the  statute  does  not  contemplate  a 
part  of  a  road  shall  be  regarded  as  abandoned  when  the  greater 
portion  has  not  only  been  constructed  but  is  being  actually 
operated.  If  such  had  been  the  legislative  intent,  it  would,  it 
is  said,  have  been  without  doubt  clearly  expressed  as  being 
such  part  which  has  ceased  to  be  operated  or  upon  which  part 
work  has  ceased  for  the  period  named,  should  be  regarded  as 
abandoned.  The  question  to  be  determined  is  one  of  tact  and 
no  general  rule  can  be  laid  down  applicable  to  all  cases.  The 
stacute  clearly,  we  think,  contemplates  there  may  be  an  aban- 
donment of  a  part  of  a  constructed  railway. 

But  the  fact  that  the  work  of  construction  has  ceased  for 
the  period  named,  may,  or  may  not,  amount  to  an  abandon- 
ment of  a  part  of  the  contemplated  road.  Each  case  must  be 
solved  in  accordance  with  the  facts  and  circumstances. 

The  usual  and  ordinary  mode  of  constructing  railways,  we 
understand  to  be,  is  to  commence  at  a  recognized  terminus, 
and  prosecute  and  finish  the  work  of  construction  continuously 
from  such  point.  Such  was  not  done  in  this  instance.  But 
when  the  work  of  construction  was  resumed  in  1869,  at  Albia, 
it  proceeded  steadily  and  continuously  from  that  point  north, 
instead  of  south  to  Moulton.  If  there  were  sufficient  reasons 
for  taking  this  course  the  evidence  fails  to  so  show. 

The  right  of  way  in  question  had  been  procured  at  that  time 
and  grading  had  been  done  thereon.  Why  was  it  not  then  or 
at  some  subsequent  time  utilized?  Nothing,  except  the  survey 
above  stated,  toward  the  construction  of  the  road  was  done  for 
a  period  of  five  years  preceding  the  fourth  day  of  July,  1879. 
The  case    therefore  is  within  the  statute  unless  the  reasons 
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by  the  plaintiff  excuse  performance,  or  tend  to  show  an 
t  not  to  abandon  the  portion  of  the  road  aforesaid. 
5  survey  alone  does  not,  we  think,  show  a  resumption  of 
ork  of  construction  in  good  faith,  conceding  it  was  made 
July  4th,  1874.  Nor  can  the  construction  of  coal  and  side 
9,  and  the  erection  of  station-houses  between  Albia  and 
iwood,  have  any  tendency  to  show  the  road  between 
ton  and  Albia  had  not  been  abandoned.  Whether  it  was 
ately  essential  the  side  tracks  aforesaid  should  be  con- 
ted  has  not  been  shown.  But  conceding  it  was,  then  the 
tion  to  improve  and  extend  the  road  between  Albia  and 
liwood  has  been  phown,  while  that  portion  between  Moul- 
nd  Albia,  was  for  the  time  being,  at  least,  abandoned  or 
itted  to  go  to  waste.  There  is  not  a  single  fact  or  cir- 
itance  which  tends  to  show  an  intent  to  resume  work 
I  of  Albia  until  after  the  commencement  of  the  condemna- 
proceeding,  and  all  there  is  now  is  an  assertion  on  the 
of  the  plaintiff  to  either  proceed  with  the  work  of  con- 
tion,  or  have  it  done  by  some  one  in  its  interest.  If  this 
if&cient  under  the  statute  it  comes  too  late.  The  fact  the^ 
>any  under  whom  the  plaintiff  claims  became  financially 
irrassed  and  was  placed  in  the  hands  of  a  receiver,  and 
fore  could  not  finish  the  work  of  construction,  cannot  be 
*ded  as  a  valid  excuse  under  the  statute  which  embraces 
ises  or  "  any  case."  We  have  no  doubt  such  a  case  was 
Mnplated  by  the  statute.  Because  of  financial  embarrass- 
es the  construction  of  railways  frequently  cease  for  a 
3r  or  shorter  period,  and  the  General  Assembly  in  its  dis- 
jn  has  fixed  a  time  when  the  rights  obtained  by  such  com- 

shall  be  regarded  as  abandoned. 

It  is  claimed  that  the  statute  is  unconstitutional  for 
al  reasons,  which  need  not  be  stated.    The  statute  of  1870, 


- :  Stat-  which,  so  far  as  the  present  objection  is  concerned 
^-  is  identical  with  that  under  consideration,  was  be- 
the  court  in  Jf^oU  v.  D.  B.  <&  M.  R.  R.  Co.,  32  Iowa,  66, 
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and  it  was  there  held  it  was  a  valid  exercise  of  legislative 
power.  We  are  therefore  relieved  from  stating  the  grounds 
upon  which  we  conclude  the  statute  is  constitutional,  deem- 
ing it  sutBcient  to  say  the  case  cited  is  amply  supported  by  au- 
thority. 

III.  It  is  further  insisted  so  much  of  the  statute  as  pro- 
vides in  assessing  the  damages  the  "  work  done"  sliall  be  ex- 
cluded is  unconstitutional.  This  question  cannot,  unless  we  de- 
part from  a  well  settled  principle  of  equitable  jurisdiction,  be 
determined  in  this  action,  because  there  is  a  full  and  complete 
remedy  at  law.  An  appeal  has  been  taken  in  the  condemna- 
tion proceedings,  and  on  the  trial  thereof  the  plaintiff  can  offer 
to  prove  the  value  of  the  "work  done,"  and  if  it  be  objected 
this  cannot  be  shown  because  of  the  statute,  the  plaintiff  may 
reply  that  it  is  unconstitutional,  and  thus  there  would  be 
raised  the  precise  question  we  are  urged  to  determine  in 
this  equitable  proceeding.  It  is  not  the  province  of  equity  to 
interfere  when  there  is  a  complete  remedy  at  law,  and  especi- 
Hlly  is  this  so  when  it  is  sought  to  restrain  the  action  at  law 
pending  the  hearing  in  equity. 

IV.  We  deem  it  proper  to  say  that  as  the  defendant  seeks 
to  condemn  under  the  right  of  way  act  we  have  not  deemed  it 
iiecessary  to  consider  the  claim  made  to  the  right  of  way  in 
question  which  the  defendant  insists  was  obtained  through  one 
Hill.  We  think  the  only  question  in  the  condemnation  pro- 
ceeding is  how  much  damages  has  the  plaintiff  sustained  by 

reason  of  the  appropriation  of  its  property. 

Affirmed. 

Beck,  J.,  dessenting, — I.  I  reach  the  conclusion  that  the 
line  of  the  railroad  in  question  was  not  abandoned  by  the 
plaintiff  under  any  of  the  statutes  which  are  claimed  to  be  ap- 
plicable to  the  case. 

I  am  of  the  opinion  that  a  railroad  is  to  be  regarded  as  a 
single  work  from  one  end  of  its  line  to  the  other —that  the  line, 
^  — : .   however  long,  cannot,  unless  under  contract,  as  in 
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>f  a  mortgage,  a  deed  of  trust  or  other  Hens,  or  in  the  ao- 
;ion  of  the  right  of  way,  be  broken  up  and  a  part  of  it  dia- 
of  and  treated  as  an  independent  structure. 
3  statutes  of  the  State  regard  a  railroad  through  its  whole 
s  a  unity;  it  is  so  taxed.  A  part  of  tlie  road,  except  in 
ise  of  a  lien,  cannot  be  sold  on  execntion.  I  am  of  the 
3n  that  the  whole  road  through  its  entire  extent  is  to  be 
[ied  as  a  unity.  How  long  a  time  has  a  corporation  to 
a  line  of  road?  It  is  not  limited  by  law.  Several  of  the 
ads  of  the  State  were  more  than  ten  years  in  the  con- 
jion  of  their  whole  lines.  Their  routes  were  established 
;heir  burveys  made  for  more  than  ten  years  prior  to  their 
letion.  We  have  held  that  the  survey  is  a  part  of  the 
of  constructing  a  railroad.  (7.,  R,  I.  <£  P.  li.  li,  Co,  v, 
nell,  51  [owa,  476  (see  p.  482).  Now  the  Central  Rail- 
was,  surveyed  and  located  from  Albia  to  Moulton;  thus 
^ork  of  construction  was  begun.  The  building  of  the 
was  prosecuted  at  the  other  end.  Financial  embarrass- 
s  and  the  appointment  of  a  receiver  delayed  its  coraple- 
Just  such  a  thing  occured  in  the  case  of  more  than  one 
railroad  of  the  State.  The  affidavits  tiled  in  the  case 
that  there  was  no  purpose  of  abaudondment  of  the  part 
e  line  in  controversy.  The  work  was  in  contemplation, 
lot  prosecuted  on  account  of  the  embarrassed  cpndition 
B  corporation.  The  part  of  the  road  in  question  must  be 
rded  in  connection  witb  the  finished  and  operated  por- 
.  While  there  is  an  intention  of  building  it,  we  cannot 
that  it  is  abandoned.  Of  course  a  long  continued  failure 
lild  without  any  cause  therefor,  we  might  regard  as  evi- 
3  of  abandonment.  But  causes  are  shown  for  the  tempo- 
suspension  of  the  work,  as  financial  embarrassment,  the 
versliip,  etc.,  etc. 

^hiiik  the  claim  of  defendant  under  the  Hill  title  is  with- 
[oundiition.  *  No  right  was  acquired  by  the  Quincy  Com- 
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pany  to  the  road.  It  took  poeeession  of  the  line  as  a  trespasser. 
In  my  opinion  the  jadgment  of  the  Circuit  Court  ought  to 
be  reversed. 


« 


OoLLlNB  Y.  DaTIS   ET  AL. 

L  Muniaipal  CorporatioiiB :  csnTroBAiu:  who  mat  maintaik.    A 

citizen  aiid  rc^Ldent  t&spay er  may  nmlDtain  an  action  to  annul  the  pro- 
ceediDgfB  of  a  city  coundi,  in  relation  U>  the  unlawful  redaction  of  assew* 
menta. 

2.  — — ;  ,    The  action  of  the  city  council  in  passing  upon  a  petitioii 

for  the  redadioD  of  taxe^  ia  a  judicial  act,  and  may  be  reviewed  by  cer- 


B.   :   HEDUOTION  OP   AB«ES3UEXT8:   AUTnORITY   OP   COUNCIL.      Tht 

reduction  of  an  aaBeasDieiit  by  the  city  council,  after  the  delivery  of 
the  duplicate  of  taxes  to  the  collector,  is  without  authority  and  void. 

4.  Fractice :  DEut^naEE.    A  demurrer  can  be  predicated  only  upon  mafc- 

ters  appearing  in  the  pleadings. 

Appeal  Jrom  Zee  Circuit  Court,   . 

Thuesbay,  December  8. 

Tnrs  is  a  proceeding  for  a  \v^rit  of  certiorari.  The  petition  and 
amended  petition  in  snbBtauce  allege  tliatplaintiff  is  a  resident 
taxpayer  of  the  city  of  Keokuk,  and  brings  the  suit  in  his  in- 
dividual capacit}',  and  for  the  public;  that  the  defendants 
compose  the  city  council  of  the  city  of  Keokuk;  that  the  as- 
sessor of  the  city  of  Keoktik  for  the  year  1880  duly  assessed 
the  Commercial  Bank,  a  banking  corporation  under  the  laws 
of  Iowa,  resident  within  said  city,  at  $35,000,  and  returned 
said  assessment  list  to  the  city  conncil  for  equalization,  and  the 
board  of  equalization,  after  hearing  all  complaints  of  any  per- 
son aggrieved,  corrected  and  amended  all  illegal  and  erroneous 
asBeesmentSj  before  delivering  the  duplicate  of  taxes  to  the 
collector,  which  waa  about  the  Urst  day  of  May,  1880;  that 
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was  Tio  eliange  made  in  the  aeseasraetit  of  the  said  Com- 
al Bank;  tlmt  on  the  15tli  day  of  November,  1880, said 
[lercial  Bank  presented  a  petition  to  the  said  city  council, 
in;:  that  the  eaid  assessment  for  ISSO  against  the  said 
was  erroneous  and  excessive,  and  askin^^  that  an  eqiiita- 
lount  due  from  said  bank  be  ascertained,  and  authority 
^en  to  receive  such  amount  in  payment  of  all  elaima  of 
ty  a^^ainst  the  hank,  and  the  city  council  adopted  a  reso- 
that  the  assessment  against  the  Commercial  Bank  for 
lar  ISSO  be  fixed  at  117,000,  and  that  the  collector  bit 
rized    to  receipt  for  the  taxes  of  1880  on  pajmient  of 
lit  due  on  assessed  value  on   said  amount  of  $17,000; 
he  city  collector  gave  a  receipt,  but  the  city  did  not  re- 
from  said  bank  the  wliole  amount  duej  that  the  city 
il  in  passing  said  resolution  exceeded  its  authority,  and 
illegally  in  reducing  at  that  date  the  assessment  of  property 
said  Commercial  Bank ;  that  the  clerk  of  the  ci  ty  council  in 
J  a  receipt  to  the  Commercial  Bank  in  fiill  payment  of 
ces  due  the  city  for  1880,  upon  the  receipt  of  |334,  acted 
lly  and  exceeded  his  authority.      The  plaintiff  prays  a 
»f  eertwrarl^  and  an  order  annulling  the  proceedings  of 
ity  council  with  regard  to  the  assessment* 
»  defendants  filed  a  demurrer  to  the  petition.     Tlie  c^urt 
Lilcd  the  first  and  second  grounds  of  demurrer  and  sus- 
i  the  third,  fourth,  fifth,  and  sixth  grounds  of  the  demur- 
The  plain tiS'  elected  to  otand  upon  his  petition,  and  re- 
to  further  plead,  and  judgment  was  rendered  against  hira, 
ssing  the  petition, 

e  plaintiff  appeals  from  the  sustaining  of  the  demurrer 
,rt, 

€  defendant  appeals  from  the  overruling  of  the  first  and 
d  grounds  of  the  demurrer. 

e  plaintiff,  having  first  served  notice  of  apptsal,  is  to  be 
tninated  the  appellant. 

Vol.  LTIL— it 
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W.  B.  CoUinSy  for  appellant. 

J.  C.  Davisy  for  appellee. 

Day,  J. — I.  Tlie  first  and  second  grounds  of  demnrrer,  which 
the  court  overruled  are  as  tbllows:  1.  Because  the  plaintiff 
\.  MuxTcrPAL  in  said  appliciition  hae  not  such  interest  in  the 

CTirponii  ions :        ,  ,  .     ^^i  .  .  .... 

rerrioriri:  suDiect-matter  ot  this  suit  as  auihonzes  him  to 
maiQUin.  bring  the  same.  2.  Because  plaintiff'  has  no  legal 
Fight  to  sue. 

The  plaintiff  alleges  that  he  is  a  resident  taxpayer  of  the 
city  of  Keokuk,  and  that  the  receipt  of  the  money  upon  tlie 
reduced  assessment  of  $17,000  was  illegal,  and  void,  and  with- 
out authority  of  law,  and  contrary  to  the  best  interests  of  the 
city  of  Keokuk  and  the  taxpayers  of  said  city,  and  the  whole 
amount  of  the  tax  could  liave  been  collected  from  the  Com- 
mercial Bank.  It  may  be  conceded  that  in  some  other  States 
a  rule  has  been  adopted  which  would  deny  the  right  of  the 
])laintiff  to  maintain  this  action.  See  Doolittle  v.  The  Board 
of  Supervisors  oj^  Broom  County ^  15  N.  Y.,  155;  liooseveU  v. 
Draper,  23  N.  Y.,  318;  Craft  v.  Commissioners  of  Jackson 
County,  5Kas.,  518.  These  cases  hold  that  it  requires  some 
individual  interest  distinct  from  that  which  belongs  to  every  in- 
habitant of  a  town  or  county  to  give  the  party  complaining  a 
standing  in  court,  where  it  is  an  alleged  delinquency  in  the  ad- 
ministration of  public  affairs  which  is  called  in  question,  and 
that  the  fact  of  owning  taxable  property  is  not  such  a  peculiarity 
as  takes  the  case  out  of  the  rule.  A  different  rule,  however 
has  been  adopted  in  this  State.  In  State  ex  rel.  liice  v.  Smith, 
7  Iowa,  186,  and  State  ex  rel.  Byers  v.  Bailey,  Id.,  390,  it 
was  held  that  in  a  matter  of  public  right  any  citizen  may  be 
relator  in  an  application  for  a  writ  of  mandamus.  In  Coh 
lins  V.  liiplerj.  County  Judge,  8  Iowa,  129,  it  was  held  that  a 
citizen  and  resident  of  a  county  interested  in  the  public  wel- 
fare may  petition  for  and  obtain  an  injunction  to  restrain  a 
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;  officer  from  the  commission  of  an  act  which  woald  be 
lie  wrong.  In  Rice  v.  Smithy  County  Judge^  9  Iowa, 
b  was  held  that  persons  who  are  citizens,  voters,  and  tax- 
\  of  a  county  may  be  parties  plaintiff  in  an  action  to  re- 
by  injunction  the  expenditures  of  county  moneys  by  the 
J  judge,  in  the  erection  of  a  court-house  at  a  place 
is  not  the  county  seat  of  the  county.  In  Cornell  CoU 
,  Iowa  County^  32  Iowa,  520,  this  court  employed  the 
ing  language:  "We  entertain  no  doubt  that  where  the 
of  supervisors  assume  the  exercise  of  powers  not  con- 
npon  them  by  law,  or  fail  to  discharge  their  duties,  so 
nvolve  a  breach  of  trust,  a  court  of  equity  will,  at  the 
ce  of  a  taxpayer,  afford  appropriate  relief."  The  city 
il  of  the  city  of  Keokuk  is  intrusted  with  the  manage- 
of  its  fiscal  and  municipal  concerns.  The  petition  al- 
that  the  city  council  has  acted  illegally,  and  in  excess  of 
ithority  in  the  reduction  of  the  tax  in  question.  Of 
J,  it  cannot  be  expected  that  the  council  will  institute  any 
ding  to  review  and  reverse  its  own  action.  Unless,  there- 
\  citizen  and  taxpayer  of  the  city  can  invoke  judicial  aid, 
aedy  is  afforded,  and  the  council  may  violate  the  law  with 
lity.  If  the  act  complained  of  was  one  imposing  an  il- 
tax  upon  the  plaintiff,  he  n#ght  safely  wait  until  an  at- 
;  to  enforce  the  tax  should  be  made.  But  the  act  com- 
id  of  here  imposes  no  tax.  It  remits  a  tax  to  which  it 
ged  the  city  is  entitled,  and  thus  diminishes  the  revenue 
\  city.  Unless  a  taxpayer  can  interpose  for  the  preven- 
f  such  wrong,  the  citj-  is  absolutely  without  remedy, 
re  of  opinion  that  the  first  and  second  grounds  of  de- 
;r  were  properly  overruled. 

The  tliird  ground  of  demurrer  is  as  follows:    "  Because 
^ts  and  matters  of  wliicli  plaintiff  complains  are  not  ju- 
dicial, and  defendants  are  not  acting  judicially  in 
the   matter  of  which  the  plaintiff  complained." 
ground  of  demurrer  the  court  sustained.    That  the  ac- 
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tiou  oi  the  eitycounc.il  in  receiving  and  passing  npon  the  pe- 
tition of  the  bank  lor  tJie  redaction  of  its  taxes,  was  a  judicial 
act,  and  that  it  may  be  reviewed  by  certiorari  is  enstained,  we 
think,  by  the  following  authorities;  Hor/ce  i\  JemieyetaL^h^ 
Iowa,  6TC;  Jordan  v>  Hayne^  36  Iowa,  9;  Eyan  v,  Varga^^l 
Iowa,  78;  Butr id  Township  of  Taylor  v*  Moore,  39  Iowa, 
COS;  Smith  v.  Powell,  65  Iowa,  215. 

The  court  erred  in  sustaining  tlie  third  ground  of  the  de- 
murrer, 

III.  The  fourth  ground  of  demurrer  is  as  follows:  "Be- 
cause the  petition  shows  that  said  claim  against  the  defendant, 

3, 5  re-     the  Commercial  Bank,  of  winch  plaintiflF  com- 

<.-ssiin?ni» :  plained,  and  for  which  he  brings  this  action,  had 
coundj.  been  c^msidered,  passed  upon,  and  settled  by  said 

coviocil,  and  tlie  clerk  by  authority  had  received  the  amount 
required,  and  issued  a  receipt  for  the  same,  by  which  tlie  en- 
tire transaction  had  been  closed,  long  before  the  commence- 
ment of  this  suit"  This  ground  of  demurrer  the  court  alsc 
sustained.  From  the  petition  it  appears  that  more  than  sis 
months  after  the  delivery  of  the  duplicate  of  taxe.^  to  the  col- 
lector, the  Commercial  Dank  presented  a  petitiuu  to  the  citj 
council  claiming  that  the  assessment  was  erroneous  and  exces- 
sive, and  asking  that  an  ey#S table  amount  due  from  the  banl 
be  ascertained,  aod  that  the  city  council  then  adopted  aresolutior 
that  tlie  assessment  agnini^t  the  bank  be  fixed  at  $lT,n()0,  and  thai 
the  collector  be  authorized  to  receipt  for  tlie  taxes  on  payment 
of  the  amount  due  on  an  assessed  value  of  ?s  17,000.  It  thni 
appears  that  the  city  council- did,  long  after  the  duplicate  oi 
taxes  was  delivered  to  the  collectorj  reduco  the  assessmen 
from  135,000  to  $17,000.  The  charter  of  the  city  of  Keokul 
provides:  *^That  the  said  couoci!  shall  have  power,  on  com 
plaint  of  any  person  aggrieved,  to  correct  or  amend  any  illega 
or  erroneous  assessment  before  making  out  or  delivering  sncl 
duplicate  to  the  collector.*'  If  a  authority  is  conferred  npoi 
the  council  to  make  any  correction  or  emendation  of  an  assess 


DECEMBER  TEKM,  1881. 


261 


Colli  QH  V.  DtLVK 


ricE 


ifter  tbc  dulivcrj  of  tlie  duplicate  to  thecollectur.  Upon 
ler  baud  the  existence  of  such  aathorifcj  is  hy  implioa- 
joied.  Ill  reducing  the  assessiaent  at  tlie  time  it  ^vas 
Ue  council  exceeded  their  jurisdiction,  and  acted  illegally, 
ithout  authority.  The  fact  that  an  illegal  act  has  beeu 
0 mated  constitutes  no  reason  why  parties  interested  or 
ved  should  be  denied  a  reuiedy.  In  our  opiuiou  the 
jrred  in  sustaiuing  this  ground  of  the  demurrer. 

The  remaiuing  grounds  of  the  demurrer  are  as  follows: 
ecause  the  city  of  Keokuk  had  been  compelled  to  briii*^ 
.  suit  against  said  bank,  and  therefore  took  a  less 
sum  in  fuU  satiefaetion  of  said  claim  than  at  the 
n  litigation,  and  said  suit  by  reason  of  the  paj^ment  by 
ink  of  the  required  amount  has,  npon  production  of  the 
;  of  the  collector  for  said  taxes,  been  marked  settled  and 
jsed.  6.  Because  said  city  council,  and  these  defendants, 
he  right  absolutely  to  compromise  and  adjust  any  claimg 
against  the  city,  and  compromise  or  adjtmt  any  litiga- 
^^  ur  against  the  city,  and  such  action  is  not  a  sub- 
latter  for  review  herein.'*  It  is  a  sufficient  answer  to 
grounds  of  demurrer  to  say  tliat  it  does  not  appeal*  upon 
le  of  the  petition  that  the  city  of  Keokuk  brought  suit 
t  the  bank  for  the  co! lection  of  said  taxes,  nor  that  any 
ion  was  pending  between  said  bank  and  the  city.  It 
not  be  stated  that  a  demur rer  to  a  petition  can  be  pred- 
only  upon  matters  appearing  in  the  petition.  Upon  the 
ants'  appeal  the  judgment  ij^  affirmed.  Upon  theplaiotu 
3  peal, 

Revkbsed. 
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Rix  &  Stafford  v.  Silknitteb. 

1.  Attaohment :  invalid  levy.  To  make  a  lei^,  valid  levy  upon  per- 
sonal property,  the  officer  must  do  such  acts  as  that,  but  for  the  protec- 
tion of  the  writ,  he  would  be  liable  in  trespass.  A  levy  under  which  the 
officer  does  not  have  actual  control  of  the  personal  property  levied  upon, 
with  power  of  removal,  is  invalid. 

Appeal  from  Appanoose  Circuit  Court. 
Thubsday,  Dbcembeb  8. 

The  plaintiffs  allege  that  the  defendant,  as  sheriff  of  Appa- 
noose county,  had  in  his  hands  for  service  s^n  execution  against 
Gilliam  &  Ogle,  and  that  he  took  possession  of  and  sold  cer- 
tain property  in  the  petition  described,  without  making  any 
(  levy  thereon. 

The  plaintiffs  further  allege  that  at  the  time  of  such  seiz- 
ure and  sale  they  liad  a  chattel  mortgage  upon  said  property, 
executed  by  H.  S.  Gilliam  and  B.  A.  Ogle,  comprising  the 
firm  of  Gilliam  &  Ogle,  to  secure  an  account  amounting  to 
$45.47,  and  a  note  amounting  to  $226.56,  and  that  by  reason 
of  the  wrongful  acts  of  the  defendant  they  are  damaged  in  the 
sum  of  $290. 

The  cause  was  tried  to  the  court  and  judgment  was  rendered 
for  the  defendant  for  costs.    The  plaintiffs  appeal. 

The  facts  are  stated  in  the  opinion. 

Vermilion  cfe  Vermilion,  for  appellants.  ^ 

Baker  c&  ShouU  and  Tannehill  <&  Fee,  for  appellee. 

Day,  J.— The  execution  under  which  the  Oeftindant  nctec!  19 
in  due  form.  The  only  question  involved  pertiiiiis  to  tbe  suf- 
ficiency of  the  levy.  The  evidence  is  not  contained  in  tlie  ab- 
stract and  the  case  must  be  determined  upon  the  facts  as  found 
by  the  court. 

The  court  submitted  a  finding  of  facts  and  of  legal  concki- 
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siibstADtialij  as  fullows;  '^Tbat  on  the daj  ol" 


in  com  pan  J  with  M.  IL  Kirkhara,  of  the  firm  of  Drake 

lrkham»  execution  plaintiffsj  the  defendant  went  fo  the 
Irj  of  the  execution  defendants,  which  was  at  the  time  be- 
n voiced  to  he  turned  over  to  tlie  Centcrville  Foundry 
>any;  that  the  said  Kirkhain  directed  the  defendant| 
viis  aberiff  of  Appanoose  conntj,  Iowa,  and  held  the  exe- 
i  as  eh i^ri^' aforesaid,  to  levy  on  the  execution  defendant's 
rty,  situated  in  and  about  the  foundry,  including  the  pat- 
in  dispute;  that  the  execution  defendant,  B.  A*  Ogle,  of 
inn  of  GilUaiu  &  Ogle,  wa*^  pi-esent  when  the  s he rifl" corn- 
ed to  make  such  levy  and  was  informed  by  the  gheritf 
le  Lad  the  writ,  and  that  he  levied  on  the  property  and 
proceeding  to  and  was  levying  the  writ  while  said  defend- 
as  present,  but  the  defendant  left  befoi'e  tlie  levying  was 
leted«  directing  one  of  hts  bands  to  ag^ist  him  in  handHn^ 
roperty  and  examining  tt  and  turning  his  hand  over  to 
lerifi'^s  direction;  that  the  defendant  undertook  to  levy 
the  patterns  in  said  foundryjand  belonging  to  saidfoun- 
^bicb  included  a  large  n amber  of  patterns  situated  in  a 
ing  on  the  preunses,  but  separated  and  distant  from  50  to 
^t  from  the  main  building,  which  was  locked,  the  key  in 
ossession  of  the  said  Ogle  aforesaid;  that  the  sheriff  did 
pen  this  house  and  take  actual  poseesf^ion  of  the  patterns, 
s  ont  building,  but  took  jKissession  and  control  of  all  the 
goods  in  and  about  the  foundry  mentioned  in  the  ix.^tnrn 
e  writ,  and  assuiaed  to  tnke  possession  and  control  of  the 
rns  in  the  out  building  afores^iid,  and  that  he  then  toid 
,  Johnson,  a  meml«*r  of  the  company  to  whotn  the  premi- 
ere being  turned  over  and  invoiced  as  aforesaid,  who  wrote 
5ok  the  acknowledgment  of  the  mortgage  of  ]daintiffs» 
be  would  not  remove  tlie  patterns  and  the  goods  Its  vied 
,  mentioning  the  same  and  including  the  patterns  and  all 
fatterns  belonging  to  tlie  foundry,  which  inehided  the 
ms  in  said  out  building,  if  he  would  hold  the  Baine  and 
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be  responsible  for  them,  otherwise  he  would  remove  theru. 
And  the  said  Johnson  agreed  to  be  responsible  for  the  same 
and  they  were  accordingly  left  in  his  control  and  care. 

That  the  actual  possession  of  said  out  building  was  not  at 
this  time  turned  over  to  the  said  W.  S.  Johnson  or  the  com- 
pany of  which  he  was  a  member,  but  he  was  in  possession  of 
the  balance  of  the  premises  actually;  that  the  patterns  afore- 
said were  of  the  actual  value  of  fifteen  hundred  dollars.  That 
the  aforesaid  facts  constitute  a  legal  and  valid  bvy  upon  all  the 
property  mentioned  in  said  return,  including  the  patterns  sit- 
uated in  said  out  building;  that  on  the  same  day  but  after 
the  levy  aforesaid,  the  said  Gilliam  &  Ogle  executed  and  duly  / 
acknowledged  the  chattel  mortgage  set  forth  in  the  pleading 
to  secure  the  debt  therein  named,  which  remains  wholly  unpaid, 
and  that  there  is  due  thereon  the  amount  set  forth  there- 
in,   as    evidenced    by    the    note  described   therein,   to-wit: 


the  sum  of 


dollars,  and  the  court  finds  said  mort- 


gage was  duly  filed,  indexed  and  recorded  on  the  day  after  the 
date  thereof,  as  shown  by  the  mortgage,  and  that  the  mortga- 
gors on  that  day  wrote  the  plaintiffs  of  the  execution  thereof 
at  Keokuk,  where  they  resided,  and  the  plaintiffs  replied  there- 
to on  the  next  day,  when  it  was  received,  accepting  the  mort- 
gage, but  that  all  this,  including  the  execution  and  recording 
of  the  mortgage,  occured  after  the  aforesaid  levy;  that  the 
defendant  never  was  in  said  out  buildings  where  the  patterns 
were  stored  as  aforesaid  and  never  handled  the  same  until  the 
day  of  the  sale,  and  on  that  day  the  building  was  opened  and 
the  property  exposed  to  sale  by  the  sheriff  and  sold  by  him, 
but  not  disturbed  or  removed  by  him  other  than  in  causing 
the  opening  of  the  building  for  the  purpose  of  examination  and 
sale,  and  in  selling  the  same." 

The  evidence  is  silent  as  to  what  W.  S.  Johnson  did  with 
the  property  while  he  held  it  for  the  sheriff.  The  court  erred 
1.  ATTACH-       we  think  in  holding  that  the  facts  found  constitu- 

ment:  in-  _  ,.  -  -  , 

vaud  levy.      ted  a  valid  levy  upon  the  property  in  controversy. 
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Older  to  makt;  a  le^al  and  valid  levy  the  officer  must  do 
h  acts  as  that,  hot  for  the  protection  of  tho  writ  he  woald^ 
J  J  able  in  trespass  tlierefon     Rorer  on  Judicial  Sales,  sec- 

1O03,  and  cases  cited.  Quackenbush  v.  Ilenry  (MicIl),  9 
-^  p,  120;  Allen  v.  JfeCalia,  25  Iowa,  4C4,  and  authorities 
[-  **The  levy  must  be  so  made  tliat  it  identifies  or  gives 
kioaus  of  identifjin^  what  is  levied  on,  so  that  any  prop- 
levied  on  may  be  made  chargeable  to  the  officer,  and  prop- 
not  levied  on  cannot  be  gubseqiieatly  cliiimed.  It  must 
c?2;od  manually  or  by  assertion  of  control  that  may  be  made 
tiifvl,  if  uecKSsary,  and  tliiis  to  bring  and  keep  it  within  the 
Litiion  of  the  law  Ibr  sale  on  execution,  if  needed  and  for 
^tlier  puq^ose-"  QuaekenhuBh  v.  Hen^^j,  9  Hep.,  120*  ''  A 
^^  paper  levy  is  void.  The  officer  should  take  actual  pos- 
^^mij  but  removal  of  the  goods  is  not  absolutely  necessary; 
■^  there  must  be  actual  control  and  vigw  of  the  property  witl| 
)wer  of  removah"  Eorer  on  Judicial  eales,  section  1003. 
ee  also  section  1005^  and  Ilarjgerty  i\  Wilbcr^  16  Johns,  3S7» 

Wliile  the  patterns  remained  locked  up  in  the  building,  and 
10  key  continued  in  the  poseesdion  of  the  owner  they  were 
Dt  8 abject  to  the  actual  control  of  the  officer,  nor  had  he 
le  power  of  removah  It  is  true  the  officer  had  the  physical 
3wer  to  break  open  the  building  and  aesurae  control  of  the 
'operty.  But  in  doing  so  he  would  of  necessity  materially 
lange  his  situation  respecting  the  property.  Control  and 
>wer  of  removal  is  a  very  diflerent  thing  from  the  ability  to 
sume  control  and  the  power  of  removaL 
If  the  officer  had  been  a  mile  away  from  the  property,  it 
uld  not  be  said  that  the  property  was  under  his  control  and 
bject  to  his  power  of  removal,  and  yet  he  would  have  pes- 
ssed  the  same  physical  power  of  putting  himself  in  a  condi- 
)n  to  assume  actual  control  and  the  power  of  removal  as  in 
e  pi-esent  case* 

We  feel  that  to  hold  a  valid  levy  upon  personal  property 
m  be  made  as  was  attempted  in  this  case,  would  be  adopt- 
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Hi|^  too  loose  a  rule.  We  are  a&ked  to  render  such  judgment 
here,  upon  the  facts  found,  as  the  court  below  should  have 
done.  The  amount  due  upon  the  chattel  mortgage  is  not 
found,  and  hence  we  have  no  data  for  the  rendition  of  final 
judgment.    The  cause  must  be  remanded  to  the  court  below. 


Kevebsed. 


The  State  v.  Baldwin. 

Certiorari :  order  for  injunction.  In  iiy unction  proceedings  the 
order  of  a  court  having  jurisdiction  of  the  matter  and  of  the  parties, 
even  if  erroneous,  is  not  void,  and  until  reversed  must  be  obeyed. 

—^^ — :  CONTEMPT.  An  attachment  for  contempt  is  the  proper  mode  of 
anfoi*cing  obedience  to  a  continuing  order  in  the  form  of  a  mandatory 
injunction. 

:  RETURN.    The  return  of  the  writ  of  certiorari  in  this  case  was 


iuffidenfc  to  authorize  the  examination  of  the  case  upon  its  merits. 
Certiorari  to  Van  Bwen  Circuit  Court. 

TUUESDAY,   DfiOEMBEB  8. 

This  is  a  proceeding  in  this  court  for  a  review  upon  certio- 
rari of  the  action  of  tbe  Van  Buren  Circuit  Court  in  impos- 
ing a  fine  for  comtempt  upon  E.  F.  Baldwin,  John  Trout, 
James  T.  Jones,  and  Addison  Kerr,  trustees  of  a  religious  cor- 
poration called  the  "Union  Meeting  House  of  the  Methodist 
Church."  On  the  17th  daj  of  June,  1880,  a  writ  of  certio- 
ruri  issued  from  this  court  to  the  Hon.  Robert  Sloan,  Judoje 
of  the  Circuit  Court  of  the  Second  Judicial  District,  com- 
manding him  to  certify  to  this  court  a  transcript  of  all  the 
records  and  evidence  in  proceedin^^  for  contempt. 

To  this  writ  the  said  judge  made  return,  and  by  agreement 
tlio  case  was  continued  to  this  term.  The  material  facts  are 
stated  in  the  opinion. 
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^najpp  d:  Beaman^  for  the  relators. 

^ork  and  Brown^  for  the  respondent. 

AT,  J. — On  the  13th  of  June,  1878,  there  was  duly  filed 
record  articles  of  incorporation  of  the  "  Union  Meeting 
se  of  the  Methodist  Church."  These  articles  provide  that 
corporation  shall  consist  of  five  trustees  who  shall  be 
ed  yearly  by  the  quarterly  conference  of  the  church.  The 
les  of  incorporation  contain  the  following  provisions:    "It 

be  the  duty  of  the  board  of  trustees  to  admit  all  evan*. 
al  ministers  of  other  churches,  at  any  time  the  Methodists 
lot  using  the  house  themselves." 

a  the  24:th  day  of  February,  1878,  the  trustees  of  the 
ion  Meeting  House  of  the  Methodist  Church"  presented 
le  Van  Buren  Circuit  Court  a  petition  alleging  that  W.  A. 
er,  Josiah  Saddler,  E.  J.  Waggoner,  Ira  J.  Hawkins,  and 
rs,  claiming  to  be  connected  with  an  organization  known 
le  Seventh  Day  Adventists,  had  been  breaking  into  said 
:ing  house  and  injuring  the  same,  and  praying  a  prelimi- 

injunction  restraining  said  Carter  and  others  from  further 
edations,  and  from  using  said  house  without  authority 
L  said  trustees.  A  preliminary  injunction  was  issued  as 
ed.  In  December,  1879,  a  final  decree  was  rendered  in 
injunction  proceeding,  the  material  portion  of  which  is 
►Hows:  ''It  appearing  that  the  present  trustees  of  the 
)n  Meeting  House  of  Lick  Creek  township,  Van  Buren 
Lty,  Iowa,  are  the  following,  to-wit,  Thomas  Baldwin,  James 
5€,  John  Trout,  Addison  Kerr,  and  Andrew  Tost,  they  are 
e  parties  plaintiffs  hereto,  as  the  present  trustees,  and  by 
eraent  of  parties  upon  a  full  submission  of  this  cause,  the 
►wing  order  is  made  perpetual ;  that  is,  the  defendants  are 
incd  from  breaking  into  or  injuring  the  church  aforesaid. 

the  court  holds  that  it  is  the  duty  of  the  said  trustees  to 
lit  the  defendants,  or  either  of  them,  to  the  use  of  said 
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church  for  relii^ious  services  wlien  tlie  Protestant  Methodists 
are  not  tisi ng  said  church  for  said  services,  and  when  tliere  is 
no  other  applicant  for  such  purpose.  The  said  trustees  are 
herebj  reciiiircd  and  cotatnauded  to  so  admit  defendants  upon 
proper  application." 

After  tliia  order  was  made,  January  3,  18 SO*  Josiah  Saddler 
applied  ou  behalf  of  the  organization  known  as  Seventh  Day 
Advcntiste  to  Thomas  Bald  win,  who  was  president  of  &aid 
board  of  trnstees,  for  tho  u&e  of  the  Union  Meeting  Ilouse  for 
the  purpose  of  holding  religions  serviced  on  the  3d  day  of 
January.  Baldwin  said  he  wenld  not  permit  them  to  nse  tho 
house.  Saddler  then  asked  him,  ad  president  of  the  hoard  of 
trustees,  if  he  would  call  a  meeting  of  the  board  of  trustees 
to  take  the  matter  into  consideration.  He  said  he  would  not 
take  any  action  in  the  matter  aa  president  of  the  board  of 
trustees.  On  the  8th  day  of  January,  ISSO,  the  order  of  tho 
court  in  the  injnnction  proceeding  was  duly  served  upon  said 
trustees.  Upon  being  served  with  this  order  Baldwin  caused 
public  notice  to  he  given  of  a  church  meeting  to  be  Iield  on 
tho  14th  day  of  Febrnarj",  1880,  for  the  purpose  of  tuking 
under  consideration  and  determiuLng  what  should  be  done  with 
refei-euce  to  admitting  the  "Adventists"  to  the  use  of  the 
church* 

This  notice  was  given  pursuant  to  the  following  promiona 
of  the  discipline  of  the  Methodist  Church;  ^*The  triisteea 
sljall  have  power,  when  authorized  by  two-thirds  of  the  quali- 
fied members  of  a  society  at  a  meeting,  for  the  purpose  of 
which  meeting  at  least  four  weeks'  notice  shall  have  been  given, 
to  purchase,  build,  repiur,  lease,  sell,  rent,  mortgage,  or  other- 
wise procure  the  disposition  of  property,  and  on  no  other  con- 
dition or  conditions  whatsoever. 

"Each  church  or  society  shall  have  power,  by  the  concur- 
rent vote  of  two- thirds  of  the  qualified  members,  publicly 
called  together  for  that  purpose,  to  purchase,  buildj  lease^  sell, 
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^iit,  or  Otherwise  obtain  the  disposition  of  property  for  the 
Wefit  of  the  Protestant  Methodist  Church." 

At  the  church  meeting  Saddler  and  Carter  were  present, 
l^Dt  upon  request  they  withdrew.  The  meeting  then  adopted 
&e  following  resolutions: 

*'  Whereas,  certain  parties  holding  to  the  so-called  Advent- 
8  Church  desire  the  use  of  a  church  building  known  as  the 
ic>j\  Church  of  the  Independent  Circuit  of  the  Methodist 
^testant  Church  of  the  Iowa  Conference,  we,  the  members 
Jaid  Methodist  Church,  do  by  our  vote  refuse  said  so-called 
i^oiitists  the  use  of  said  church,  for  the  following  reasons: 
1  •  They  have  caused  strife,  contention,  and  hard  feelings 
fio  neighborhood. 

2.  They  did  break  open  and  abuse  said  house,  and  failed 
n^lse  good  the  damages  done. 

3.  We  do  not  acknowledge  as  orthodox  a  people  who  deny 
immortality  of  the  human  soul,  and  who  violate  and  ig- 

'o  tlie  Christian  Sabbath;  w)io,  in  theory,  deny  the  resurrec- 
n  of  the  dead." 

A.11  the  trustees  voted  for  these  resolutions,  and  they  were 
^opted  unanimously.  As  soon  as  the  meeting  adjourned,  and 
^fore  the  persons  present  had  departed.  Saddler  and  Carter 
^^n  came  into  the  house.  The  evidence  is  somewhat  con- 
fticting  as  to  what  then  occurred.  We  are,  however,  satisfied 
irom  the  whole  evidence  that  Saddler  and  Carter  made  a  re- 
quest of  Baldwin  for  the  use  of  the  house  on  Saturday  the 
28tli  day  of  February,  that  Baldwin  refused  said  request,  and 
that  the  other  trustees  approved  of  and  assented  to  the  re- 
fusal. 

At  the  April  term,  1880,  of  the  Van  Buren  Circuit  Court 
an  information  for  contempt  was  filed  against  said  trustees, 
and  an  order  was  issued  and  served  upon  them  that  they  show 
cjiuse  why  they  should  not  be  dealt  with  and  punished  for  a 
ci»ntempt  in  refusing  to  obey  the  order  made  in  the  injunction 
]>n)ceeding.  
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The  trustees  appeared  in  person  and  by  counsel;  testimony 
was  taken;  Baldwin  was  fined  ten  dollars,  and  in  default  of 
payment  of  such  fine  was  ordered  to  be  imprisoned  three  days, 
and  each  of  the  other  trustees  was  fined  one  dollar.  Tlie  costs, 
amounting  to  $98.10,  were  adjudged  against  the  trustees 
equally. 

I.  The  relators  claim  that  under  the  sections  of  the  disci- 
pline of  the  Methodist  Church  set  out  in  the  foregoing  state- 
1.  cERTioRA-    ment  they  had  no  authority  to  authorize  the  use 

Bi:  order  lor 

lujunctiou.  of  the  church  building,  except  as  directed  by  a 
two-thirds  vote  of  the  qualified  members  of  the  church  at  a 
meeting  called  for  the  purpose,  and  that  in  obeying  such  di- 
rection they  could  not  be  guilty  of  contempt  of  court,  even 
if  they  refused  obedience  to  the  order  of  the  court. 

We  need  not  determine  whether  these  articles  of  the  disci- 
pline apply  to  the  case  of  admitting  evangelical  ministers  of 
other  churches  to  the  use  of  the  house.  If  they  do,  they  are 
clearly  inconsistent  with  the  articles  of  incorporation,  which 
make  it  a  duty  of  the  trustees  to  admit  all  evangelical  minis- 
ters of  other  churches  at  any  time  the  Methodists  are  not  us- 
ing the  house  themselves. 

If  these  articles  of  discipline  in  any  way  qualify  the  right 
of  the  trustees  to  control  the  use  of  the  house  they  should  have 
been  presented  to  the  court  in  the  injunction  proceeding,  and 
insisted  upon  as  a  reason  why  the  order  entered  in  that  pro- 
ceeding should  not  have  been  made. 

If  they  were  called  to  the  attention  of  the  court  in  that  pro- 
ceeding,  and  notwithstanding  the  court  erroneously  orderci] 
the  trustees  to  do  what  is  beyond  their  power,  the  order  may, 
upon  proper  proceedings  be  reversed.  But  the  order  of  the 
court,  even  if  erroneous,  was  not  void.  The  court  had  juris 
diction  of  the  parties  and  of  the  subject-matter,  and  its  ad 
judication  cannot  be  disregarded  with  impunity.  So  long  at 
it  remains  unreversed  it  must  be  obeyed.  There  would  be  ai 
end  of  all  subordination  and  social  order,  if  pai'ties  could  dia 
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d  judicial  orders,  and  when  proceeded  against  for  con- 
t,  call  in  question  the  correctness  of  the  order  itself.  In 
a  proceeding  the  only  legimate  inquiry  is,  did  the  court 
jurisdiction,  and  did  it  make  an  order  which  has  been 
ted? 

It  IS  further  claimed  that  an  attachment  for  contempt 

b  a  proper  mode  of  enforcing  obedience  to  the  order  in 

■  con-    9.^^^stion.     The  order  is  a  continuing  one  in  the 

nature  of  a  mandatory  injunction.      It   requires 

jommands  the  trustees  to  admit  tlie  parties  in  question  to 

ise  of  the  church  for  religions  services,  when  the  Prot- 

t  Methodists  are  not  using  it  for  such  services,  and  when 

is  no  other  applicant  for  such  purpose.     It  is  impracti- 

to  enforce  this  order  by  execution  or  other  writ.      The 

way  the  parties  to  it  can  be  coerced  into  obedience  is  by 

ceding  against  them  for  contempt.     Section  302G  of  the 

clearly  authorizes  this  proceeding. 

[.  It  is  claimed  by  the  relators  that  the  return  to  the 
of  certiorari  is  not  sufficient  to  authorize  an  examination 

^  of  the  merits  of  the  case,  because  the  return  fails 
with  sufficient  certainty  to  certify  the  evidence 
•ecord  in  the  case.  We  are  asked  to  strike  out  certain 
>n8  of  the  return,  and  then  to  reverse  the  case  because  the 
inder  would  not  contain  enotigh  to  justify  the  action  of 
Durt.  Relator's  counsel  impliedly  admit  that  the  objec- 
which  they  make  are  extremely  technical.  We  haveex- 
ed  them  carefully  and  we  feel  constrained  to  hold  that 
are  without  merit.  We  discover  no  illegality  or  error  in 
ction  of  the  court  below  in  punishing  the  relators  for 
mpt. 
e  court's  action  is  approved  and 
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GiFFOKD  V.  Cole. 

L  Bill  of  BxceptionB :  bardocket^  A  bar  docket  is  not  a  part  of  a 
court  record,  and  is  not  avaitkible  on  appeal  to  show  that  a  case  was  dis- 
posed of  out  of  iU  order,  un!e^*  dulj  incorporated  in  or  sofficienUy  idenr 
tified  by  a  bill  of  exceptions, 

2.  Jury:  waiteuof.  Where  tba  defendant  failed  to  appear  at  the  trial, 
he  will  be  deemed  to  liave  waived  a  jutj. 

S. :  NEW  tjitaLh     Tho  facta  in  this  ease  encasing  default  in  the 

coart  below,  are  not  Bu^cieot  to  entitie  the  defendant  to  a  new  trial. 

Appeal  from  Scott  Circuit  Court. 

FiUDAT,  Decembeh  9. 

Action  on  a  promissorj  notej  judgment  for  the  plaiatiff  and 
defendant  appeals. 

(7.  C~  Coleyprose, 

Wattemmn  d&  BoyU^  for  appellee* 

Sebvers,  J, — Tlie  petition  was  filed  on  the  first  day  of  March 
18 SO.  By  leave  of  the  court  it  was  verified  on  the  8th  day  of 
April  thereHfter,  and  on  the  ITth  day  of  eaid  mouth,  a  veri- 
fied answer  was  filed  and  therein  payment  was  pleaded.  The 
canae  was  on  the  docket  at  the  September  term,  1880,  and  it 
appears  from  the  conrt  record^  it  came  on  for  trial  on  the  14th 
day  of  September,  beiti^  the  second  day  of  the  term,  and  the 
defendant  faih'ng  to  appear  a  jury  was  waived  by  both  parties, 
and  a  trial  was  had  to  the  court  and  judgment  rendered  for  the 
Dlaintifi^.  Afterward  the  defendant  moved  the  conrt  to  set 
aside  the  judgment  and  for  a  new  trial,  which  was  overruled. 
It  13  assigned  as  error. 

L  **The  court  erred  in  taking  tlie  case  np  out  of  its  order 
on  the  docket,  and  witliout  notice  to  the  defendant  aflbrding 
1  HTi.t.of  px-  an  opportunity  to  be  heard."  To  show  the  truth 
dockei.  ot  thifl  assignment  the  appellant  has  caused  to  De 
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5d  by  the  clerk  as  a  part  of  the  record,  a  docket  "printed 
all  pamphlet  form  for  distribution  among  the  members 
bar."  Counsel  for  the  appellee  insist  such  docket  is  not 
of  the  records  of  the  court,  and  therefore  cannot  be  cer- 
to  this  court  bj  the  clerk  or  become  a  part  of  the  record 
)eaU  unless  it  has  been  made  so  bj  a  bill  of  exceptions 
igned  by  the  judge,  and  this  we  think  must  be  so. 
!  appellant  relies  on  S«c.  197,  subdivision  7,  and  Sec.  2747 
!  Code.  The  book  contemplated  in  the  foregoing  is  the 
arance  docket,"  which  is  materially  different  from  what 
ed  the  bar  docket.  The  former  is  by  statute  made  a  part 
records  of  the  court*  Not  so  with  the  bar  docket  It 
>  known  to  or  recognized  by  statute.  It  is  not  a  part  of 
urt  records  and  can  only  become  such  or  be  made  available 
peal  when  duly  incorporated  in,  or  sufficiently  identified 
bill  of  exceptions.  This  not  having  been  done  we  are 
c  to  say  this  cause  was  taken  up  out  of  its  order  and 
in  the  court  below. 

It  is  next  assigned  as  error:  *T?he  court  erred  in  try- 
le  cause  out  of  its  order  on  the  docket  and  under  stick 
circumstances  as  show  that  a  jury  was  not  legally 
waived  by  the  defendant."  What  has  been  said 
les  of  this  assignment  except  as  to  the  waiver  of  a  jury. 
provided  by  statute.:  "Trial  by  jury  may  be  waived  l^ 
iveral  parties  to  an  issue  of  fact  in  the  following  canses 
*  *  by  failing  to  appear  at  the  trial."  Code,  §  2814, 
•ecord  shows  the  defendant  did  fdl  to  appear,  and  he 
)y,  we  think,  waived  a  jury. 

It  is  lastly  assigned  as  error:  "The  court  erred  in 
iling  the  defendant's  motion  to  set  aside  the*  default  and 
.  j^ew  grant  a  new  trial."  The  judgment  \^as  not  ren- 
dered by  default,  that  is  because  of  a  failure  to 
and  the  real  ground,  as  we  understand,  upon  which  thii 
[nent  is  based,  is  that  the  defendant  supposed  he  was 
3nted  by  counsel  and  unexpectedly  to  him  said  counsel 
-or..  LVll_18 
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withdrew  troni  tlie  case.  Affitluvits  have  been  filed  in  Bupport 
of  and  agiiinet  the  motion.  From  a  consideratiun  of  which  we 
couchiJe  Mr.  L.  M.  Fisher  was  not  eoungel  for  the  defen<knt 
IE  thirf  case.  He  was  not  employed  or  even  requested  by  dt*- 
feiidant  to  appear  for  hiui  on  the  trial  t>f  this  action.  None  of 
the  pleadiiigfi  were  signed  by  Mr.  Fisher,  The  defendant  was 
not  thereiore  entitled  to  a  new  trial  oa  thia  ground. 


Affiehed. 


; 


I 


Ottesbetit  t.  The  Iowa    State  Ins.  Co- 

Instirancd:  con^thact  for,  Conpedinff  that  making'  application  foi 
instinince,  and  the  payment  of  pitrt  of  the  pretnincn  to  an  agieat,  created 
a  contraot  of  insurance  between  the  party  and  tbe  company,  yet  Un 
insnmnce  ctioipany  had  the  power  to  reject  the  apphcation  and  therebj 
annul  the  contract. 

AGEKT.     The  company  hadng' exercised  its  riffbt  to  reject  tht 


rink,  the  law  will  not  hold  it  lK>und  to  pay  a  subsequent  low,  bccaa^tli* 
agent ^  by  arrangement  with  the  ptirty  makin^f  the  appLication,  retained 
tlie  premium  note  given  and  the  portion  of  the  premium  paid,  wluie  at- 
tempting to  induce  the  company  to  reconsider  its  action* 

Apj^eal  from,  Linn  Circuit  Courts 

FetdaTj  Decembeb  9* 

.  This  is  an  action  in  chancery  asking  for  a  ipecifie  perform^ 
anoe  of  a  contract  to  issue  a  policy  of  insunvncej  and  to  re- 
cover thereon  the  value  of  the  property  co veiled  by  the  contract, 
which  has  been  destroyed  by  fire.  There  was  a  trial  upon  the 
merits  and  a  decree  entered  dismi&sing  plaintiff's  petitiooj 
from  wliich  he  appeals.  i 

C*  J.  Dmcoriy  for  appellant, 

Craig  d6  Collier^  for  appellee. 

BecKj  J, — I.     Tlie  plaintiff  alleges  in  his  petition  that  lie 
made  application  to  defendant^  through  its  ireneral  pr"^*-  '^  ^ 
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ce  npon  a  lionse,  a  stock  of  goods  and  other  property, 
the  same  time  paid  to  the  agent  apart  of  the  premium, 
ig  from  him  a  receipt  in  the  following  words: 
orporated  1855.  Oldest  Company  in  the  State.  $13.00. 
Rapids,  Nov.  24th,  1879.  Received  of  Philip  Otter- 
Isq.,  twelve  dollars,  being  the  cash  preminni  of  five 
t  on  application  for  insurance  in  the  Iowa  State  Insur- 
)mpany  at  Keokuk,  Iowa,  which  amount  is  a  part  of 
jmium  for  the  first  year.  Also  50  cents  policy  and 
fee.  Curtis  Wells,  Gren.  Agent." 

farther  alleged  that  defendant  accepted  the  plaintiiF's 
tion  and  thereby  became  bound  to  issue  to  him  a  policy 
ifc  has  failed  and  refuses  to  do.  It  is  also  shown  tiiat 
wo  months  and  a  half  after  the  application  was  made, 
f 's  property  was  destroyed  by  fire.  The  relief  claimed 
defendant  may  be  required  to  specifically  perform  its 
,t  to  issue  the  policy,  and  that  judgment  be  rendered 
value  of  the  property  destroyed,  which  is  fully  covered 
amount  insured  thereon  under  the  contract  relied  upon 
utiff. 

answer  admits  that  plaintiff   made  application  for  in- 
5,  accompanied  by  his   note  for   the  premium,  which 
Bnt  to  defendant,  but  that  the  application  was  rejected 
reason  that  the  premium  named  therein  was  insuffi- 
md  thereupon  the  application  and  note  for  the  premium 
eturned  to  the  agent,  and  plaintiff's  note  and  money 
f  plaintiff  were  tendered  back  to  him. 
sr  allegations  of  the  pleadings  need  not  be  here  recited. 
We  need  not  inquire  whether  the  application  and  the 
at  of  a  part  of  the  premium  and  other  facts  of  tlie  case 
created  a  contract  of   insurance,  but  for  the  pur- 
pose of  the  case  we  may  ex)ncede  that  they  did. 
such  contract  existed,  we  are  very  clear  that  it  was 
to  be  annulled  upon  the  rejection  of  the  application, 
ddence  kads  to  this  conclusion.     The  asrent  was  not 
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authorized  to  i^siie  i>oliciei*,  and  tlic  assured  made  the  appli- 
cation with  the  understand in^i:  that  it  was  to  be  sent  to  the 
defendant  for  acceptance  or  rejection. 

The  testimony  shows  that  the  application  was  rejected  hj 
defendant^  and  together  with  the  preniinm  note  was  returned 
to  the  agent  who  received  them  from  plaintiff*  The  part  of 
the  premium  paid  wrb  not  seat  to  defendant,  but  retained  bj 
the  agent.  The  plaintiff  was  informed  bj  the  agent  that  tin 
risk  wa?  rejected,  and  that  it  would  not  be  taken  bj  defend^ 
ant,  except  at  a  higher  rate  of  premium,  which  plaintiff  re- 
fused to  pay-  Thereupon  conveiisation  was  bad  between  tbt 
agent  ayd  plaintiff  in  regard  to  placing  the  risk  in  anothei 
company,  and  the  plaintiff  in  I  lis  testimony  declares  that  tlit 
agent  informed  hi  in  he  would  bring  the  matter  again  before 
th«  directors  of  defendaijt.  Whatever  may  have  been  the  un- 
derstanding between  plaintiff  and  the  agent,  certaiu  it  is  thai 
the  plaintiff  knew  that  defendant  had  declined  the  risk,  except 
at  a  higher  rate  of  premium,  which  plaintiff  refused  to  pay. 

111.  The  plaintiff  insists  that  the  risk  was  not  caucelec 
by  defendant  because  the  premium  note  and  premium  paid  bi 

phiinliff  were  not  returned   or  a  tender  thereol 

made  to  him.     The  testimony  leads  us  to  the  con 


agput 


elusion  that  phiintiff  not  only  knew  the  defendant  bad  rejectee 
the  risk  but  acquiesced  therein.  He  admits  that  he  iinderstoo* 
the  agent  proposed  to  send  back  the  application  to  the  defend 
ant  and  for  this  i-eason  the  note  and  premium  were  not  givei 
to  liim.  lie  knew  tliat  dctcndant  was  authorized  to  declin 
the  risk,  and  that  after  it  w^as  rejected  he  could  have  no  clain 
against  defendant  ujion  the  contract. 

Defendant  having  exercised  its  right  to  reject  the  risk,  tb 
law  will  not  hold  it  bound  because  the  agent  and  the  assure 
united  in  an  attempt  to  induce  it  to  reconsider  its  action  an 
issue  the  policy*  Surely  the  agent  and  plaintiff  could  not,  b 
such  an  arrangement  or  any  other,  annul  the  action  of  the  d( 
fendant  in  reje^Jting  the  risk.     Thf^  agent  professed  no  powc 
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ucli  a  thing,  and  of  course  plaintiff  had  no  authority  to 
the  defendant's  rejection  of  the  risk.  Tho  application 
:  been  rejected,  defendant's  contract,  if  one  existed,  was 
ated.  Any  other  view  of  the  case  would  deprive  de- 
t  of  the  right  to  reject  risks  and  subject  it  to  such  un- 
ized  contracts  as  the  agent  and  assured  might  enter 

retention  of  the  premium  note,  and  of  the  part  of  the 
im  paid,  by  the  agent  was  under  the  arrangement  that 
)ject  was  to  bo  again  brought  before  the  directors  of  de- 
t,  to  which  plaintiff  assented.  It  cannot  be  claimed 
jfendant  continued  to  be  bound  by  its  contract  on  the 
l-that  the  premium  and  note  had  not  been  tendered  or 
id  to  plaintiff.  By  the  arrangement  with  the  agent  just 
plaintiff  waived  the  tender  and   return  of  the  pre- 


je  views,  which  are  very  satisfactory  to  our  minds,  dis- 
'  the  case,  and  render  unneccessary  the  consideration  of 
5trines  advocated  by  defendant's  counsel  and  supported 
ay  authorities,  in  an  able  argument.  These  doctrines 
t  in  conflict  with  our  conclusions.  They  are  not  appli- 
o  the  case  in  the  view  we  take  of  it 

Affirmed. 
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Wilcox  v.  Jacksox. 

Estates  of  Decadents:  filing  CLArsia:  statcjte  op  limitatlo^s. 
Wherti  a  party  inforraetl  his  iittorneys  of  hi^  claim  apiinat  an  rstate, 
anJ  Buppoaed  they  bad  fili*d  tbc  aame,  but  bj  mii^Uilce  the  claim  was  not 
filed  uDtJl  long  a  tier  wards,  the  case  preheats  ench  equitable  circum- 
Btaacesi  excasing'  the  failure  to  6le  the  claim  within  one  year  after  do- 
tice  of  t-akingout  letters  of  ad  miDi  strati  on,  as  to  remove  the  bar  of  Uif 
statute  of  limitations. 

VAntANCK;  rUACTicm.    A  party  is  not  bound  to  prove  numVi 


and  price  ejcactly  as  allei^^;  it  i»  essential  only  that  the  sub^taDCi?  of 
the  iisue  be  proved,  and  the  objoction  not  having  b^en  pre^nted  to  thti 
court  below,  cannot  avail  here. 

Appeal  from  Monroe  CirauU  Court. 

FeidaTj  Decembeu  d. 

Tins  case  waa  before  ns  on  a  former  appeaL  Sec  51  Iowa, 
296,  to  wliicb,  fur  a  statement  in  part  of  the  case,  reference  is 
here  made.  The  eaiise  having  been  remanded  to  the  court  be- 
low, tlie  defendant  filed  an  atnendment  to  his  conntereiaini  as 
follows ;  '*Tliut  there  are  equitable  circumstances  entiflini^  the 
defendant  to  relief  and  that  the  counter-claim  thougb  not 
proved  within  one  year  after  the  giving  notice  by  the  adminis- 
tratrix of  her  appointment  is  not  barred. 

Said  equitable  circumstances  are  as  follows:  Defendant  filed 
said  counter-claim  in  the  office  of  the  clerk  of  this  court  on 
the  27  th  of  February,  A,  D.  1877,  before  the  expiration  of  one 
year  from  the  giving  of  notice  aforesaid  by  tlje  administnitrix, 
duly  sworn  to  as  the  law  requires.  That  it  was  filed  in  the 
fonii  it  now  appears,  as  the  counter  claim  in  this  case  that  was 
thenpendingj  that  the  plaintiff  was  at  that  time  present  and 
in  court  appearing  to  the  counter-claiui- 

That  on  the  tirst  day  of  March  she  filed  a  reply  to  the 
counter-claim  denying  eiich  and  every  allegation  therein;  that 
thia  was  still  within  the  year  from  the  giving  notice  bj  the 
administratrix;  that  no  objection  was  made  to  the  time  ot  fil- 
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the  claim  or  tliat  it  was  barred,     Defend^iut  furtlier  states 

the  one  year  from  the  giv^ing  of  said  notice  expired  on  the 
layofMarch,  A.  I*.  1877, 

e  further  states  tliat  had  not  the  plaintiff  filed  a  reply  on 
Ist  of  Marchf  and  inter  posted  this  aa  an  obstacle  tD  the 
^f  of  the  claim  he  would  hsive  proved  it  witliin  the  year 
le aayii  that  it  is  owing  to  the  plairitiif' s  own  act  as  afore* 

that  the  defendant  was  prevented  from  proving  np  said 
n.  He  futhcr  statea  that  had  he  Hied  the  cotniter-claitn 
:he  Septemher  term,  1816,  he  could  not  have  proved  it  at 

term  owing  to  the  number  of  eases  on  the  docket  and 
unt  of  hnsiness  before  it,  and  the  cause  would  have  had  to 
;on tinned,  as  it  in  fact  was,  and  it  would  not  have  been 
.^ed. 

defendant  further  avers  that  the  reason  the  case  was  not 
I  at  the  February  term,  1877,  was  owing  to  the  reply  filed 
he  plai miff  raising  the  general  issue  and  the  press  of  busi- 

in  court  having  precedenoe  on  the  docket.  lie  further 
!8  that  ever  siuee  the  filing  of  the  counter-claim  he  was 
y^  willing  and  anxious  to  try  said  cai*©  and  prove  it,  and  it 
not  through  any  hesitation,  tardiness  or  delay  on  his  part 

it  was  not  proved  at  once  and  before  the  year  expired. 
nd  defendant  states  that  it  was  nut  until  at  the  Se|)teHiber 
I,  lSi7,  on  the  first  day  of  October,  the  plaintiff  thought 
iterposing  the  plea  of  the  statute  of  limitations.  On  that 
for  the  Orst  time  the  plaintiff  interposed  the  defense  to  th« 
counter*claim  and  filed  an  amend  uient  to  thfe  reply,  and 
the  case  coiild  not  be  tried  at  that  term  owing  to  the  re- 
nee  of  the  plaintiff  as  aforesaid  and  the  amount  of  busi- 
In  court  having  precedence. 

mt  it  was  not  through  any  fault  of  defendant  that  it  was 
tried  and  it  was  cun tinned  to  the  February  term,  A.  D, 


tlie  defendant  says  he  filed  the  claim  within  tlic  year  and 
or  the  resistance  of  the  plaintiff  would  have  proved  it 


280 


SUPREME  COUirr  OF  lO^A, 


WUoFX  T*  ,laHv.«>n, 


within  the  jear^  and  he  in&idts  i!mt  be  should  not  be  deprived 
of  the  rif»ht  of  r^^overy  when  the  delay  ivas  caused  by  the 
plaintifl'and  the  presd  of  other  business  in  the  court. 

The  defendant  iiled  a  demurrer  to  this  atnendment  to  the 
coanter*cIaim^  which  the  court  overruled.  The  defendant  also 
tiled  a  further  amendment  to  Im  couiiterekim,  as  follows: 

'*lst  That  as  a  jMirt  of  tlie  contract  stated  in  said  counter- 
claim '  it  wad  expressly  agreed  that  said  Jeremiah  Wilcox 
fihould  pay  a  certain  note,  mado  by  this  defendant  as  principal 
and  eakl  Wilcox  a^i  his  surety  thereon,  to  Mtxiroe  county  for 
the  use  of  tlic  scliool  fund  for  $500 .OU  secured  by  mortgage  on 
this  defenduntV  real  estate  and  such  payment  when  made  by 
said  Wilcox  was  to  be  payment  to  that  extent  on  the  debt  to 
the  defendant  from  said  Wilcox  for  the  cattle  sold  and  deliv- 
ered to  him  as  shown  in  said  counter-claim;  that  suit  was 
brought  in  tbis  court  by  said  Monroe  county  on  said  note  and 
mortgage  against  tlus  defendant  and  his  wife  and  judgment 
rendered  ngainst  this  defendant  by  tbis  court  February  26th, 
1878,  for  SS27.78  and  $G5  attorney's  fees  and  costs  and  said 
mortgfigefuredoeed;  that  no  pirt  thereof  has  been  paid. 

^^2d.  lie  alleges  that  he  resides  in  the  northwest  township 
of  the  conntyj  and  tiiat  during  the  year  1870,  and  especially 
previous  to  September  of  said  yetir,  he  was  almost  con- 
stantly on  or  about  his  premises  attending  to  his  farming  busi- 
less  which  occupied  about  all  his  time;  that  he  can  neither 
read  nor  write,  and  during  the  years  1S76-7  he  took  no  news- 
piper  published  in  said  county,  and  prior  to  service  of  notice 
upon  him  in  this  case,  to-wit:  September  14^  1876,  he  was  not 
aware,  and  had  no  knowledge  that  said  Sarah  J.  was  the  ad- 
ministnitrix  of  said  Jeremiah  Wilcox's  estate;  that  prior  to 
the  Uiing  of  the  counter-ckim  hei^iu  he  had  no  informatioD 
or  knowledge  in  tact  that  eaid  notice  of  said  Sarah  J's.  ap- 
appointment  as  administratrix  of  said  estate  had  ever  been 
given, 

^^  3d.     lie  further  states  that  at  the  September  term,  A.  D. 
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of  this  court,  he  employed  Perry  &  Townsend,  attorneys 
J  of  this  court,  to  defend  for  this  defendant  in  this  case, 
D  case  No.  880,  in  which  said  administratrix  was  plaint- 
id  this  defendant  was  defendant;  that  in  pursuance  of 
mployment,  said  attorneys  prepared  answers  in  each  of 
^ases,  and  filed  the  same;  that  at  or  about  the  same 
he  informed  his  baid  attorneys  of  his  said  claim>against 
state  for  said  cattle  so  sold  and  delivered,  and  employed 

to  prosecute  the  same,-and  he  had  a  subpoena  duly  is- 
for  his  witnesses^  by  whom  he  expected  to  prove  said 
,  requiring  them  to  appear  and  testify  in  said  case  at  said 
mber  term,  and  that  said  witnesses  attended  this  court  at 
erra,  for  the  purpose  of  testifying  in  regard  to  said  claim. 
le  further  states  that  he  is  advised  and  believes,  and  so 

the  fact  to  be,  his  said  attorneys  at  said  September 
of  this  court  prepared  the  said  counter-claim  as  it  now 
krs,  except  as  to  the  verification  for  the  purpose  and  with 
[itent  of  having  the  same  duly  verified  and  tiled  at  said 
mber  term  of  said  court;  that  he  fully  believed  and  re- 
npon  said  belief  that  said  counter-claim  had  been  duly 
%t  the  said  term  of  said  court,  and  upon  the  continuance 
id  cause  at  said  term,  he  returned  to  his  residence.  He 
Br  states  that  some  few  days  prior  to  the  February  term 
id  court,  1877,  he  came  to  Albia,  Iowa,  for  the  purpose 
tting  subpoenas  for  his  witnesses,  to  prove  up  said  claim, 
[id  get  the  same  and  had  his  witnesses  subpoenaed  and  in 
dance,  to  prove  up  said  claim  whenever  said  claim  could 
ached  for  trial.  That  during  all  the  time  from  said  Sep- 
er.  term  to  the  27th  day  of  February,  A.  D.  1877,  he  re- 
ipon  tlie  full  belief  that  said  claim  had  been  duly  filed 
e  September  term  aforesaid,  and  that  all  things  in  that 
ct  that  the  law  requires  had  been  complied  with.  That 
10  27th  day  of  February,  1877,  he  was  informed  by  one 
8  attorneys  that  said  claim  had  not  been  sworn  to  nor 
Whereupon  he  duly  verified  the  same  and  said  claim 
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vras  (Inly  filed,  lie  ttirtlicr  statea  that  the  caose  of  tlie  dela; 
in  the  tiling  of  said  cuiinter  claim  was  the  result  of  acciden 
or  mistake.  That  hit>  said  attorneys  had  prepared  the  aD6we 
in  thii  and  in  cai«  No.  SSfl,  and  pleadings  in  nnmbers  of  othe 
cus€s  pending  then  in  t^aid  eourt,  and  their  whole  attention  wa 
engrossed  and  engaged  in  cases  in  court  in  the  order  in  whicl 
they  w^re  or  might  be  readied  tor  trial.  That  this  case,  witl 
a  number  of  others,  was  continued^  it  being  ascertained  by  th 
court  that  it  was  impossible  to  try  the  same  at  that  term  o 
€5oiirt.  The  said  counter-claim  was,  by  accident,  placed  wit 
other  papers  in  the  office  of  his  attorneys  at  said  Septembe 
term,  and  there  remained  until  February  27,  1877,  when,  i 
searching  for  other  papers,  this  counter-claim  was  fonn 
among  other  pai>erej  and  it  was  then  first  discovered  that  i 
had  not  been  filed  and  sworn  to;  that  his  attorneys  all  th 
while  from  said  September  term  to  February  27, 1877,  wer 
under  the  impression  and  full  belief  that  said  counter-claic 
had  been  duly  sworn  to  and  filed ^  and  that  the  same  would  b 
tried  at  said  February  term  if  it  could  be  reached;  that- i 
was  not  tried  at  that  nor  at  the  nest  October  term  of  sai< 
court,  was  owing  to  the  fact  that  there  were  other  cases  pend 
ing  in  said  court  wliieh  had  priority  of  right  to  be  tried,  an< 
wldch  occupied  all  the  time  of  said  court  during  said  tw 
terms. 

"  lie  further  states  that  said  estate  of  said  Jeremiah  Wilco 
etill  remains  unsettled  and  that  there  is  ample  and  abundan 
assets  to  pay  all  the  demands  and  claims  against  said  estate 

*^  He  states  that  since  the  procedendo  was  issued  by  theclerl 
of  the  Supreme  Court  to  this  court  he  has  been  at  every  tern 
of  this  court  ready  and  willing  to  try  this  case,  and  that  it  ha 
been  continued  without  any  fault  on  his  part." 

The  plaintiff  filed  a  demurrer  to  this  amendment,  whicl 
the  court  overruled. 

The  caupe  was  tried  to  the  court,  and  a  finding  of  facts  snb 
m^itted^  upon  which  dje  court  established  a  claim  against  tk( 
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te  in  question  for  $722.50,  as  a  claim  of  the  fourth  class, 
ordered  that  the  administratrix  paj  the  same  out  of  the 
its  of  the  estate.    The  plaintiff  appeals. 

lenry  L.  Dashiely  for  the  appellant. 

^erry  dk  Townsendj  for  the  appellee. 

)ay,  J. — The  evidence  is  not  contained  in  the  abstract  and 
ce  the  finding  of  the  court  must  be  regarded  as  embodying 
facts  of  the  case.  The  court  submitted  a  finding  of  facts 
allows: 

1.  In  the  fall  of  1873  Jerre  Wilcox,  now  deceased,  and 
iry  Saunders  were  partners  in  buyiug  and  selling  cattle 

live  stock.  Said  Wilcox  furnished  all  the  purchase-money, 
each  sharing  equally  in  the  profits  and  losses.  That  about 
last  of  September  or  first  of  October,  1873,  these  parties 
phased  of  the  defendant,  N.  P.  Jackson,  fourteen  steel's, 
•aging  1,200  pounds  in  weight,  at  tour  cents  per  pound, 
four  cows  averaging  ^50  pounds,  at  two  and  one-half  cents 
pound,  amounting  in  all  to  $767,  on  which  $20  was  paid, 
ing  due  $747. 

2.  That  at  the  time  this  purchase  was  made  said  Wilcox 
present  making  the  purchase,  or  at  least  assisting  in  mak- 
the  purchase,  and  said  purchase  was  made  in  his  name, 
said  Jackson  understood  at  the  time  that  said  Wilcox  was 
e  paymaster  to  him  for  said  cattle,  and  it  was  verbally 
jed  between  these  two  at  the  time,  that  said  Wilcox  was 
pply  a  sufficient  part  or  portion  of  the  purchase-price  of 

cattle  to  the  extinguishment  of  a  certain  school-fund  note 
principal  of  which  was  $500,  given  by  said  Jackson  as 
cipal  and  said  Wilcox  as  surety,  and  that  said  Wilcox  then 
>ally  agreed  to  assume  and  pay  oflF  said  note,  and  I  find 

as  between  these  parties,  Wilcox  and  Jackson,  said  school 
I  debt  became  thereafter  the  debt  of  Wilcox. 

3.  I  find  that  said  school-fund  note  became  due  and  pava* 
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ble  December  19th,  1874,  and  I  further  find  that  on  the  Slat 
day  of  December,  1873,  interest  was  paid  on  said  note  to  the 
amount  of  $40.  The  evidence  does  not  show  by  whom  this 
interest  was  paid,  but  inasmuch  as  it  was  the  duty  of  Wilcox 
to  pay  it,  and  no  lon^r  Jackson's  duty  (as  between  the  par- 
ties), I  deem  it  fair  to  presume  that  Wilcox  did  his  duty  in 
this  respect  at  least.  (1  Greenleaf  on  Ev.,  Sec  40),  and  I  there- 
fore find  that  Wilcox  made  this  payment. 

"The  evidence  also  shows  that  there  were  other  install- 
ments of  interest  paid  on  this  note,  but  as  they  were  paid  after 
the  note  became  due  Wilcox  should  not  be  credited  with  the 
payment  of  any  further  amount  except  the  interest  that  would 
accrue  from  December  31st,  1872,  to  the  time  the  note  be- 
came due;  to-wit,  December  19th,  1874,  as  it  was  his  duty  to 
pay  off  the  note  when  it  became  due  and  stop  the  accumula- 
tion of  interest.  I  further  state  that  the  evidence  does  not 
show  by  whom  any  of  these  installments  of  interest  were 
paid. 

''4.  I  also  find  that  in  the  year  1874,  being  after  the  said 
cattle  were  purchased,  that  said  Jackson  executed  to  said  Wil- 
cox his  promissory  note  for  $125,  on  which  said  Jackson  was 
Bubsequently  sued  and  judgment  rendered  thereon  against  him, 
and  tliis  raises  a  presumption  that  the  balance  of  the  purchase- 
price  of  the  cattle  that  had  not  previously  been  adjusted  was 
then  settled  and  paid  {Griminell  v.  Warner^  21  Iowa  12),  and 
I  find  that  Jackson  then  received  pay  for  said  cattle  except  the 
amount  that  it  would  take  to  pay  off  said  school-fund  note, 
which  had  previously  been  assumed  by  said  Wilcox. 

"  5.  I  find  that  said  Wilcox  never  paid  any  of  the  princi- 
pal of  said  school-fund  debt,  but  that  his  estate  still  owes  said 
Jackson  the  principal  of  said  note,  being  $500  with  six  per 
cent  interest  from  the  date  of  the  purchase  of  said  cattle;  to- 
wit,  October  1, 1873. 

"  6.  1  find  that  the  evidence  sustained  the  equitable  cir- 
cumstances  alleged  by  the  defendant  in  the  amendments  to  his 
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er-claiin  aud  relied  on  by  liim  to  remove  the  bar  of  the 

:e,  which  I  find  siiflScient  for  that  purpose. 

he  conrt  also  finds  that  the  allegations  of  plaintiflT's  re- 

3  to  the  time  of  her  appointment  as  administratrix  and 

me  notice  thereof  was  pnblished  are  established  by  the 

nee." 

It  is  claimed  that  the  facts  alleged  in  the  amendments 
3  connter-claim,  and  found  by  the  court  to  be  established 
.TEsof  by  the  testimony  do  not  constitute  such  equitable 
ums:  Circumstances  as  will  excuse  the  failure  to  prove 
»»•  the  claim  within  one  year  of  the  giving  of  notice 

e  taking  out  of  letters  of  administration.  In  the  last 
dment  to  the  counter-claim  it  is  alleged  amongst  other 
;s  that  the  defendant  informed  his  attorneys  of  the  exist- 
of  his  counter-claim  at  the  September  term,  1876,  and 
during  all  the  time  from  said  September  term  to  the  27th 
jbruary,  he  relied  upon  the  full  belief  that  his  claim  had 
filed  at  the  September  term,  and  that  all  things  that  the 
equires  in  that  respect  had  been  done,  and  that  said  coun- 
aim  was  by  accident  placed  with  other  papers  in  the  of- 
if  the  attorneys  at  the  September  term  and  there  rema'ineJ 
February  27,  1877,  when  it  was  found,  and  it  was  first 
vered  that  it  had  not  been  sworn  to  and  filed.  Mistake 
iccident  are  favored  grounds  of  equitable  relief.  If  the 
ter-claim  had  been  filed  at  tlie  September  term,  1870,  and 
jcount  of  continuance  resulting  from  the  application  of 
►laintiflF,  or  the  press  of  business  of  the  court,  had  itot 

proved  until  after  the  year  expired,  the  client's  claim 
d  not,  under  the  former  decisions  of  this. court,  have  been 
d.  We  have  now  a  case  in  which  it  was  the  intention  to 
be  counter-claim  more  than  six  months  before  the  year 
ed,  in  which  the  defendant  supposed  it  had  been  so  filed, 
in  wliich  the  omission  to  file  resulted  from  accident  or 
ike.     Wc  think  the  circumstances  alleged  in  the  eecond 
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amendment  to  the  counterclaim  are  sufficient  to  remove  tli€ 
bar  of  tlie  statute  of  limitations. 

II.  The  original  counter-chiim  alleges  that  the  defendant 
sold  and  delivered  to  Wilcox  nineteen  head  of  fatted  cattle, 
2. :  va-    for  which  Wilcox  undertook  and  promised  to  pay 

rinnce:  prac-  i..,,         i,         ,.  ,,. 

ticc.  the  snm  of  eight  hundred  and  sixty  dollars. 

The  court  found  that  Wilcox  purchased  of  the  defendant 
fourteen  steers,  averaging  1,200  pounds,  at  four  cents  per 
pound,  and  four  cows  averaging  nine  hundred  and  liftj  pounds, 
at  two  and  one  half  cents  per  pound,  amounting  in  all  to  $767. 
It  18  claimed  that  the  contract  which  the  court  has  found  is 
not  the  contract  upon  which  the  defendant  claims,  and  that, 
therefore,  the  court  erred  in  establishing  a  claim  against  the 
estate. 

The  defendant  was  not  bound  to  prove  the  exact  number 
and  price  as  alleged  in  his  counter-claim.  It  is  essential  only 
that  the  substance  of  the  issue  be  proved.  1  Greenleaf  on 
Evidence,  Sec.  56:  "  In  general  the  allegations  of  time,  place, 
quantity,  quality,  and  value,  when  not  descriptive  of  the  iden- 
tity of  the  subject  of  the  action,  will  be  found  immaterial,  and 
need  not  be  proved  strictly  as  alleged."  1  Greenleaf,  Sec.  61. 
Besides,  so  far  as  the  record  shows,  this  objection  is  raised  for 
the  first  time  in  this  court.  Ko  objection  is  shown  to  have 
been  made  to  the  proof  when  offered.  It  is  not  shown  that 
there  was  any  variance  between  the  proof  and  allegation  which 
was  prejudicial  to  the  plaintiff.  If  the  objection  had  been 
made  in  the  court  below,  the  court  might  have  ordered  any 
immediate  amendment  without  costs.  See  Code,  §  §  2686  and 
2687.    The  objection  not  having  been  presented  in  the  court 

below  cannot  avail  here.    The  judgment  is 

Affibmed. 
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ALEXAliDER   V.  McGrEW   ET  AL, 

ictice:  CKKTiFiCikTiON  OF  BYiDEKCE.  Where  the  certificate  does 
>t  purport  to  be  attached  to  any  evideoce,  and  does  not  properly  iden- 
y  the  evidence,  it  is  defective. 

— :  ON  BBHEABiiTO,    Defccts  of  Certificate  and  abstract  considered. 

iotice  in  Supreme  Court.  Held,  that  the  appellee  may  supply 
idence  and  still  insiut  the  certificate  is  defective;  that  the  objections 
the  certificate  need  not  be  specifically  set  oat;  that  the  party  having 
e  burden  of  proof,  in  a  trial  de  novo,  is  entitled  to  the  opening  argu- 
ent:  and  that  overruling  a  motion  to  strike  oat  the  evidence,  will  not 
eclude  the  court  from  determining  whether  the  record  is  such  that  the 
se  can  be  examined  upon  its  merits. 

Appeal  from  ClarJce  District  Court. 

Feidat,  December  9. 

rnoN  to  foreclose  a  mortgage.  Defense  usury.  Decree 
laintiff.     Defendants  appeal. 

uart  Bros,  and  Hen/ry  Stivers^  for  appellants. 

Z.  Karr^  for  appellee. 

>AM8,  Gh.  J. — The  appellee  insists  tLat  the  judge's  cer- 
te  to  the  evidence  is  insnflScient,  and  that  the  judgment 
ctxce:    must,  for  this  reason  if  no  other,  be  affirmed.  The 

cation 

deuce,    certificate  set  out  in  the  appellant's  abstract  is  in 

I  words: 

ie  it  remembered  that  this  cause  was  submitted  to  the 

;  upon  the  following,  and  no  other  evidence,  and  that  the 

ving  constitutes  all  the  evidence  in  the  case: 

i  tlie  part  of  the  defendants:  Testimony  of  B.  F.  McGrew; 

nony  of  W.  H.  Hall. 

I  the  part  of  plaintiff:    Note  and  mortgage  of  defendant; 

nony  of  L.  M,   Wilson;  deposition    of  W.  H.  Alexan- 

a  rebuttal:    Testimony  of  E.  F.  McGrew. 
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And  the  foreijoing  le  eigiied  in  open  court  as  evidence  of  tbe 
facts  herein  containedj  this  Novenjber  27, 1S7S). 

R  C.  IiENRy,  Judged 

Section  2742,  Miller's  Code,  provides  thnt  all  evidence  of- 
fered  upon  the  trial  shall  be  taken  down  in  writing,  except 
wliere  the  evidence  is  taken  in  the  form  of  depositions,  as  may 
l>e  done.  It  also  provides  tlnit  all  evidence  so  taken  shall  be 
ocrtified  by  the  judge,  l>e  made  a  part  of  the  record,  and  go 
on  ap]K^al  to  the  Snprefiie  Conrt 

In  the  case  at  bar  the  certificate  does  not  pnrport  to  be  at- 
tached to  any  evidonce,  nor  doea  it  refer  to  any  testimony  as 
taken  in  writing,  except  the  deposition  of  one  witness.  The 
certificate  shows  tnerelv  tlie  nainee  of  the  witnesses  and  tlia 
side  upon  which  tbej  were  introduced,  respectively.  We  can- 
not think  the  certification  of  the  names  of  the  witnesses  is  a 
certification  of  tlie  evidence  within  the  meaning  of  the  statute. 
There  should  be  some  clear  and  nnniistakable  means  of  iden- 
tifying the  evidence  from  the  certificate.  There  should  not  be 
less  certainty  in  regard  to  the  evidence  in  an  equitable  action, 
when  brought  to  this  conrt,  than  in  re;^rd  to  the  evidence  in 
an  action  at  law,  when  emV>nn^xl  in  a  bill  of  exceptions.  AVe 
CAT!  bnt  think  J  therefore,  that  the  certificate  lo  this  case  is  in 
sufficient  and  that  the  appeal  must  be 


Dismissed. 


ON   BEHBAKIKO. 


Adams,  Ch.  J. — Tlie  question  upon  which  tliis  case  was  de- 
cided  was  not  as  to  whether  the  abstract  was  defective,  but  as 
to  whether  the  certi filiate  of  the  trial  judge  was  defective; 
and  we  held  that  it  was. 

It  is  true,  tlie  abstract  is  also  defective,  in  that  it  contains 
no  statement  that  it  ig  an  abstract  of  all  the  evidence,  and  the 

J ,  case  is  triable  dc  novo^  if  at  alL     But  the  appel- 

"  lee  makes  no  objection  to  the  ab&tract  upon  this 

ground:  and  what  is  more,  he  files  an  amended  abstract,  and 
sets  out  the  evidence  upon  which  he  relies.    So  far,  then,  as 
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sfect  in  the  abstract  is  concerned,  the  case  is  brought 
within  the  rule  in  Starr  r.  Burlington^  45  Iowa,  92, 
le  appeal  could  not  be  dismissed  upon  that  ground.  It 
ir  duty  to  proceed  precisely  as  if  the  abstract  had  con- 
a  statement  that  it  is  an  abstract  of  all  the  evidence. 
5  the  abstract  contains  such  statement,  we  assume  not 
[lat  it  is  true,  but  that  the  evidence  was  made  of  record 
J  certification,  unless  it  is  made  to  appear  to  the  con- 
But  in  this  case,  it  is  made  to  appear  that  the  evidence 
ot  made  of  record  by  due  certification.  The  certificate 
>nt,  and  it  is  a  mere  certificate  of  the  names  of  the  wit- 
>  and  not  of  the  evidence.  The  appellant  insists  that  it 
BrtiticatQ  of  the  evidence,  because  the  testimony  of  the 
868  is  referred  to,  and  he  contends  that  we  ouglit  to  as- 
bliat  reference  is  made  to  the  report  of  the  referee.  We 
ideed  what  purports  to  be  a  report  of  a  referee,  and  in 
5nd  a  statement  that  the  testimony  taken  was  returned 
)urt;  and  the  names  of  the  witnesses  in  tlic  report  ap- 
5  correspond  with  the  names  of  the  witnesses  in  the  cer- 
5.  But  there  is  no  certificate  of  tlie  judge  as  to  what 
^turned  into  court.  To  determine  that  we  must  rely 
something  which  the  law  does  not  make  the  evidence  of  % 

It. 

\  certificate  is  defective  for  another  reason.     It  does  not 
that  the  testimony  of  the  witnesses  mentioned  was  all 
idence  ofifered.     Taylor  v.  Kier^  64  Iowa,  645. 
¥-0  understand  the  appellant,  he  claims  that  it  is  imma- 
whether  there  was  any  certificate  at  all  or  not,  inasmuch 
xicE     as  the  appellant  sets  out  certain  evidence  or  what 
^"^      he  claims  to  be  such.     And  the  appellee,  by  an 
3ed  abstract,  undertakes  to  supply  all  deficiency. 
b  it  is  the  appellee's  right,  through  caution,  to  supply  all 
ice  which  he  desires,  and  still  insist  that  the  evidence 
ot  properly  certified.     That  is  what  the  appellee  in  this 
lid. 
VroL.  LVII.— 19 
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The  appellant  contends  that  the  form  of  the  objection  made 
by  the  appellee  to  the  sufficiency  of  the  certificate  is  not  8ucli 
as  to  justify  us  in  holding  it  insufficient.  The  objection  is 
made  in  these  words:  "The  certificate  of  the  judge  as  to  the 
evidence  is  uncertain,  vague,  and  not  such  as  the  law  requires." 

The  appellee  is  not  required  to  set  out  his  objection  specific- 
ally as  in  assigning  error.  The  statute  prescribes  what  the 
certificate  shall  be,  and  we  think  that  it  is  enough  for  the  ap 
pellce  to  say  that  it  do«s  not  conform  to  the  statute. 

But  it  is  said  that  the  appellee  had  the  right  to  make  th( 
opening  argument;  that  he  allowed  the  appellant  to  make  it 
and  that  he  should  now  be  confined  simply  to  a  reply,  anc 
that  all  other  points  made  by  him  should  be  disregarded. 

The  opening  argumeut  in  a  case  triable  de  novo  in  this  cour 
should  be  made  by  the  party  having  the  burden  of  proof.  Tli< 
defendants  admitted  the  execution  of  the  notes  and  mortgage 
and  set  up  usury  as  their  only  defense.  The  burden  of  prooi 
then  was  upon  the  defendants. 

Finally,  it  is  said  that  the  appellee  filed  a  motion  before  th 
submission  of  the  cause  to  strike  out  the  evidence;  that  th 
motion  was  overruled,  and  that  he  ought,  therefore,  now  to  b 
precluded  from  insisting  virtually  upon  the  same  thing  on  th 
hearing. 

Our  practice  is  not  to  strike  out  the  evidence  upon  motio 
where  we  have  any  considerable  doubt  as  to  what  ought  to  b 
done,  or  where  a  proper  ruling  would  require  a  somewhat  caw 
ful  or  extended  investigation  of  the  abstract.  We  either  ovei 
rule  the  motion  or  require  it  to  be  submitted  with  the  cas( 
Where  we  overrule  the  motion,  we  do  not  consider  ourselvc 
precluded  from  determining  whether  the  record  is  such  thi 
we  can  properly  proceed  to  the  consideration  of  the  case  upo 
its  merits,  especially  where  the  appellee  insists  in  his  argi 
ment  that  we  cannot. 

The  former  opinion  must  be  adhered  to,  and  the  appeal  dii 
missed. 
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MaBTINDAXB  V.   BUBOH. 

>ttel  Mortgage :  beleabb  of:  absionment  of  notbs:.  Where  a 
rtgage  given  to  secure  several  notes,  was  released  of  record  by  the 
rtgagee,  who  had  previoasly  assigned  the  notes  and  sapposed  they 
1  been  paid,  sach  release  will  not  discharge  the  mortgagee  as' to  any 
!  of  said  notes,  in  the  hands  of  an  assignee,  remaining  unpaid. 

Aj>peal  from  Adams  Circuit  Ctmrt. 

Fbidat,  Dbcbmbeb  9. 

9  is  an  action  to  recover  for  the  foreclosure  of  a  chattel 
age.  There  was  a  decree  for  the  defendant.  Plaintiff 
8.     The  facts  of  the  case  appear  in  the  opinion. 

xwell  dk  Sjpurrier^  for  appellant. 

ns^  Wells  <&  Rtissellj  for  appellee. 

:hbook,  J. — On  the  24th  day  of  November,  1866,  J.  O. 
»by  and  Geo.  W.  Hopp,  executed  and  delivered  to  George 
ng  a  chattel  mortgage  upon  certain  printing  presses  and 
ng  material,  to  secure  the  payment  of  over  two  thousand 
5,  for  which  certain  negotiable  notes  were  given  to  King, 
ig  these  notes  there  were  ten  for  the  sum  of  $80  each, 
bed  in  the  mortgage  as  of  the  date  of  August  7,  1876,  and 
st  one  to  become  due  December  15,  1876,  and  one  to  be- 
due  on  the  15th  of  each  month  thereafter.  The  note  for 
^hich  become  due  on  June  15th,  1877,  was  by  mistake 
on  Jnne  15th,  1876,  instead  of  August  7,  1876,  as  in- 
1  by  the  parties.  On  June  10,  1877,  this  note  was  in- 
1  and  transferred  by  King  to  the  plaintiff.  On  the  2d 
f  January,  1879,  defendant  purchased  the  printing  office 
laterials  of  Scoby  &  Hopp. 
3  question  to  be  determined  is  whether  the  defendant  by 
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Iu9  pnrcliasc  of  the  property  from  Scoby  &  Uopp  holds  it  die 
charged  of  the  Ueti  fur  the  amount  of  the  note  in- 
dorsed by  King  to  the  plaintiff!    As  between  the 


1.  C1UTT£L 
ii^>«  };iilil<^EiL  fit  . 

jmio.  parties  to  the  laortgage  and  note,  tlie  mistake  ir 

the  date  of  the  note  vras  wholly  ijn material.  The  mortgap 
secured  the  debt,  and  a  mere  mistake  in  the  date  of  the  not^ 
wai5  of  no  consequence.  Notes  secured  by  mortgage  may  be 
renewed  and  new  notes  taken^  and  the  mortgage  remains  se 
enrity  for  the  debt.  These  rules  of  the  law  are  60  familiar  anci 
well  BGttled  as  to  require  no  citation  of  authority  for  theii 
Bupport.  It  remains  to  be  detenu  itied  whether  the  defendant 
BurcU  has  any  rights  in  the  matter  in  controversy  superior  t^ 
those  of  the  mortgagors*  Thiis  depends  somewhat  upon  the 
evidence.  It  appears  that  when  he  made  his  purchase  a  num 
her  of  the  other  notefi  were  still  unpaid  and  were  held  by  one 
Sigler^  who  also  had  possession  of  the  mortgage.  Burch  paic 
these  notes  J  and  on  inqwiry  of  Sigler,  Scoby  and  IIopp,  was  as- 
Burod  that  there  were  no  other  notes  out&tanding  and  unpaid, 
He  Iiad  no  actual  knowlDdge  that  tlie  note  in  suit  was  owned 
by  the  plain  tiff,  nor  that  it  was  in  existence.  The  mortgage 
at  that  time  was  of  record  and  not  released.  Alter  Burch  paid 
the  Siglcr  notes,  Sigler  wrote  to  King  and  procured  a  written 
release  of  the  mortgage.  The  release  expressly  states  that 
King  has  no  interest  in  the  notes  secured  by  the  mortgage, 
having  transferred  them  to  other  parties. 

When  King  indorsed  the  note  in  snit  to  the  plaintiff  the 
effect  thereof  was  to  transfer  the  lien  of  the  mortgage jprc?  tanto 
and  no  assignment  of  the  mortgage  was  necepsary.  That  an 
assignment  or  transfer  of  a  note  secured  by  a  mortgage  oper- 
ates as  an  assignment  of  the  mortgage  lien  is  a  settled  rule  of 
the  law.  This  transfer  of  the  lien  was  in  no  manner  affecte<3 
by  the  mistake  in  the  date  of  the  note.  Burch  was  not  in  th( 
least  prejudiced,  deceived j  or  misled  by  the  mistake.  He  wai 
charged  by  the  record  of  the  mortgage  with  the  correct  amoun' 
of  the  note  and  time  of  its  maturity.     Was  hie  reliance  upoi 
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the  information  which  he  received  from  the  mortgagors  and 
Sigler  sufficient  to  protect  him  from  the  establishment  of 
this  note  as  a  lien  upon  the  property?  It  appears  to  us  very 
clear  that  it  was  not:  That  a  purchaser  of  mortgaged  property 
may  safely  rely  on  the  statements  of  the  mortgagor,  that  the 
debt  had  been  paid,  is  a  proposition  that  no  one  would  contend 
for.  The  possession  of  the  mortgage  by  Sigler  was  a  circum- 
stance tending  to  mislead  defendant.  But  this  was  clearly  in- 
sufficient. The  mortgage  secured  the  payment  of  twenty-two 
notes  in  all,  and  the  notes  having  been  transferred  to  diflferent 
persons,  one  only  could  have  possession  of  the  mortgage.  The 
mortgage  recites  that  payment  of  the  notes  shall  be  made  to 
King,  his  heirs,  assignees,  etc.,  and  the  defendant  was  charged 
with  notice  of  such  assignments  as  had  been  made. 

The  case  is  triable  anew  in  this  court  and  a  decree  may  bo 
entered  here  or  in  the  court  below  in  accord  with  this  opinion, 
at  the  option  of  appellant.  The  note  in  suit  provides  for  attor- 
ney's fees  and  no  evidence  was  introduced  in  the  court  below 
of  the  value  thereof.  The  decree  will  be  that  $80  with  inter- 
est at  ten  per  cent  per  annum  from  August  7th,  1876,  be  es- 
tablished as  a  lien  upon  the  mortgaged  property. 

Reversed. 

RoTHEOCK,  J. — Since  filing  the  foregoing  opinion,  our  atten- 
tion has  been  called  to  a  mistake  in  the  recital  of  facts  therein. 
The  mistake  consists  in  the  statement  that  Sigler  as  well  as 
Scoby  and  Hopp  assured  the  defendant  that  there  were  no 
other  notes  outstanding  and  unpaid.  It  does  not  appear  that 
Sigler  made  such  representations.  He  was  inquired  of  by  de- 
fendant whether  or  not  he  knew  of  any  other  notes  than  those 
held  by  himself,  and  whether  or  not  he  made  answer  to  such 
inquiry  does  not  appear.  The  affirmative  representations  ap- 
pear to  have  been  made  by  Scoby.  This  correction  in  no  man- 
ner aifects  the  principle  or  rule  of  the  opinion,  and  is  made 
merely  for  the  purpose  of  having  an  entirely  accurate  state* 
ment  of  the  facts. 
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SiiCSLTZEB  Y.  Lombard  £T  al. 

] .  Frinoipal  and  Agent :  good  faith.  The  agent  of  a  party  for  Uie 
negotiation  of  a  loan,  procared  a  mortgage  from  tbe  pkirties  stvkiij^  ** 
loan,  placed  it  apon  record  and  then,  the  loa^n  not  haviDg  he^eu 
eflfected,  caused  the  sheriff *8  deed  under  the  foR^closure  of  a  prior 
mortgage  to  be  conveyed  to  another.  Held,  thsit  good  iUHh  required 
the  agent  to  procure  the  release  of  the  mortgage,  bofore  taking  title  to 
the  premises,  and  that  the  sheriff *8  deed  so  procured  wou!d  be  ^ot 
aside. 

Appeal  Jroin  Union  CircuU  Court, 

Fktoay,  December  9* 

This  is  an  action  in  equity,  the  object  of  wliich  is  to  set 
aside  and  cancel  a  sheriffs  deed  to  certain  real  estate  of  which 
plaintiff  claims  to  be  the  owner  and  to  restrain  the  defendants 
from  prosecuting  against  plaintiff  a  certain  action  for  the  pos- 
session of  the  premises  founded  upon  said  deed.  There  was  a 
decree  for  the  plaintiff.    Defendants  appeal. 

Stuart  Bros,  and  Ettin^  for  appellants. 

J,  H.  Gopenhefer^  for  appellee. 

TloTHRooK,  J. — The  plaintiff  was  the  owner  of  a  farm  upon 
which  there  were  judgment  and  mortgage  leins  to  an  amount 
somewhat  exceeding  $800.  The  defendant  James  L  Lom- 
bard was  cashier  of  the  Bank  of  Creston,  a  private  banking  in- 
B^Untion  in  which  the  defendants.  Lombard  was  interested  as 
owner  in  whole  or  in  part.  Nearly  all  of  the  judgment  anc 
!iiortgage  liens  upon  the  plaintiffs  land  were  hold  by  13.  Lom 
hard  as  assignee  of  the  original  parties  plaintiff  thereto.  On< 
of  the  mortgages  had  been  foreclosed  and  the  laiid  sold  there 
under  in  the  month  of  August,  1877.  In  the  month  of  Jann 
iiry,  1878,  the  plaintiff' made  application  to  James  L.  Lombarc 
for  a  loan  of  sufficient  money  to  pay  oft'  all  liens  on  said  land 


DECEMBER  TEEM,  1881.  295 

Smeltzer  y.  Lombard. 

*  and  proposed  to  secure  the  payment  of  the  loau  by  a  mortgage 
which  should  be  a  first  lien  upon  the  real  estate.  An  instrument 
iu  writing  was  drawn  up  and  signed  by  the  plaintiflTby  which 
he  constituted  the  Bank  of  Creston  his  agent  to  procure  a  loan 
for  him  for  $800,  to  be  secured  by  mortgage  upon  the  land  in 
question,  and  providing  that  all  the  liens  on  the  land  should 
be  removed  before  the  loan  should  be  completed.  By  another 
instrument  in  writing  the  plaintiff  bound  himself  to  pay 
to  James  L.  Lombard  $80  as  a  commission  for  services  in  pro- 
curing the  loan.  An  abstract  of  title  was  procured  and  the 
note  and  mortgage  were  executed  by  plaintiff  and  de- 
Uvered  to  James  L.  Lombard.  The  note  and  mortgage  were 
made  payable  to  the  defendant  Gay  who  is  a  non-resident  of 
this  State.  Lombard  took  possession  of  the  note  and  mort- 
gage and  put  the  mortgage  upon  record.  It  was  found  that 
the  sum  of  $800  was  insufHcient  to  pay  all  the  liens  upon  the 
land  and  the  commission  to  James  L.  Lombard  for  his  services 
as  agent  of  the  plaintiff.  The  plaintiff  claims  that  he 
supposed  the  amount  would  be  sufficient  for  that  purpose. 
The  defendants  claim  that  the  evidence  shows  that  plaintiff 
knew  that  it  was  insufficient.  It  is  further  claimed  by  the  de- 
fendants that  plaintiff  expected  to  purchase  certain  of  the  liens 
at  a  discount,  and  thus  liquidate  all  the  debts  with  the  loan. 
On  these  questions  there  is  conflict  in  the  evidence  which,  in 

*  the  view  we  take  of  the  case,  we  do  not  think  it  important  to 
attempt  to  reconcile.  The  defendant  James  L.  Lombard  re- 
tained the  note  and  mortgage  and  while  they  were  in  his  posses- 
sion, as  he  claims,  as  the  agent  of  the  plaintiff,  on  the  20th 
day  of  September,  1878,  he  caused  a  shorifi''s  deed  to  bo  made 
to  B.  Lombard,  Jr.,  on  the  foreclosure,  the  period  of  redemp- 
tion having  expired.  Proceedings  were  instituted  before  a 
justice  of  the  peace  to  obtain  possession  of  the  land  under  this 
deed,  and  this  action  was  thereupon  commenced  to  set  aside 
the  deed  and  restrain  said  proceedings. 

It  is  insisted  by  the  appellants  that  the  evidence  shows  that 
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the  plaintiff  failed  to  perforin  his  contract  with  the  agent 
Lombard,  in  effecting  the  loan.  That  he  knew  that  B.  Lom- 
1.  PRINCIPAL  bard,  Jr.,  was  tlie  owner  of  the  certificate  of  pnr 

and  agent : 

good  faith,  cliasc  at  sheriff's  sale,  and  that  he  should  have  paic 
the  balance  of  the  amount  necessary  to  secure  the  loan,  anc 
for  failure  to  do  this  he  should  not  complain  because  of  th( 
6herifl''s  deed.  But  we  think  it  fairly  appears  that  the  nego 
tiations  for  a  loam  were  not  at  an  end  when  the  sheriff's  deer 
was  made.  The  plaintiff's  note  and  mortgage  were  in  th( 
hands  of  Lombard.  The  mortgage  was  recorded  and  was  ar 
apparent  lien  upon  the  land  which  no  doubt  would  have  pre 
vented  the  procuring  of  a  loan  elsewhere.  It  is  true  Lorn 
bard  procured  a  release  of  the  mortgage  and  canceled  tlu 
note  but  not  until  sometime  after  he  had  procured  the  sheriff^i 
deed.  He  occupies  this  position:  While  acting  as  the  ageni 
of  the  plaintiff  in  procuring  a  loan  he  procured  a  mortgage 
placed  it  upon  record  and  then  caused  the  title  of  the  land  t( 
be  conveyed  to  B.  Lombard.  He  cannot  be  allowed  whil( 
thus  acting  as  the  agent  of  the  plaintiff  to  take  advantage  o 
him.  Good  faith  required  that  before  taking  the  title  h( 
should  have  procured  the  cancellation  of  the  mortgage  anc 
placed  the  plaintiff  in  statu  quo.  It  is  said  that  it  is  custo 
mary  with  loan  agents  to  place  the  mortgage  upon  record  a 
once,  and  before  the  liens  which  it  is  given  to  extinguish  -an 
paid,  so  as  to  prevent  intervening  liens.  If  this  is  a  custom  i 
ought  also  to  be  a  custom  to  release  the  mortgage  where  tlu 
loan  for  any  reason  fails  of  completion,  and  such  release  shouh 
be  promptly  made  and  no  advantage  should  be  taken  of  tin 
debtor  by  reason  of  the  negotiations,  while  the  mortgage  re 
mains  as  an  apparent  lien  upon  his  land. 

The  decree  of  the  Circuit  Court  as  it  appears  in  the  abstrac 
is  not  as  explicit  as  seems  to  us  desirable  in  the  matter  per 
taining  to  the  rights  of  the  parties  to  liens  upon  the  land.  Th( 
Bherift*'s  deed  was  properly  set  aside.  This  leaves  the  partie 
in  the  same  situation  they  were  in  before  there  were  any  nego 
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tiations  for  a  loan,  except  that  without  some  order  in  the  prem- 
ises the  defendant  would  be  entitled  to  a  deed  at  once.  Under 
the  circumstances  we  think  the  proper  decree  would  be,  that 
the  plaintiff  have  sixty  days  from  the  filing  of  this  opinion 
for  redemption,  and  to  pay  off  the  liens  upon  the  land,  and  if 
he  fails  to  do  so  the  rights  of  the  parties  to  be  the  same  as  if 

there  had  been  no  negotiations  for  a  loan. 

Affibmed. 


Giddings  v.  Giddings. 


1.  Amendment :  presumption.    Where  the  transcript  shows  an  amend- 

ment to  the  petition  by  interlineation  conforming  it  to  the  proof,  but 
fails  to  show  when  the  same  was  made,  it  will  be  presumed  it  was  made 
at  the  time  the  testimony  was  introduced,  and  by  leave  of  court. 

2.  Evidence :  exclusion  op.    Evidence  as  to  the  ability  of  the  plaintiff 

to  pay  a  note,  set  up  as  a  cross-demand*  at  any  time  after  the  execution, 
is  remote  and  was  properly  excluded. 

3. :  PRACTICE.    The  evidence  as  to  the  validity  of  the   note  and 

mortgage,  set  up  as  cross-demand  being  in  conflict,  the  findings  of  the 
court  will  not  be  interfered  with. 

Appeal  from  Linn  District  Court. 

Monday,  Decembee  12, 

Action  upon  a  promissory  note,  and  upon  an  acceptCi  or- 
der. There  was  a  cross-demand  by  which  the  defendant  claimed 
judgment  against  the  plaintiff  upon  a  promissory  note.  A 
jury  was  waived  and  upon  a  trial  by  the  court  judgment  was 
rendered  for  the  plaintiff.     Defendant  appeals. 

F-  C,  Hormel  and  J,  C,  Leonard^  for  appellant. 

-£r.  G,  Bowrruin  and  B.  F.  Hines^  for  appellee. 

Kotheoce:,  J. — I.  The  judgment  entry  is  as  follows:  "And 
now,  to-wit:  April  29,  1881,  this  cause  comes  on  for  the  judg- 
ment of  the  court,  the  same  having  been  heretofore  taken 
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under  advisement,  and  the  court  being  fully  advised  and 
satisfied  in  the  premises,  it  is  therefore  considered  and  jud,ii;ed 
that  the  j»laintiff  herein  liave  and  rec^)ver  of  and  from  the  de- 
fendant judgment  for  the  sum  of dollars,  togetlier  with 

inttre>t  tliereoii  at  the  rate  of per  cent  per  annum,  and 

the  further  sum  of  $33.65,  taxed  as  costs  of  this  proceeding. 
*  *  *  *         V 

It  is  urged  by  counsel  for  appeUant  that  the  judgment  should 
be  reversed  because  it  is  indefinite  and  uncertain.  It  is  cer- 
tain that  the  only  amount  enforceable  under  the  judgment  as  it 
now  stands,  without  correction,  is  the  amount  of  costs  taxed 
against  defendant.  The  plaintiff  does  not  complain  of  the  in- 
formality of  the  judgment.  He  has  taken  no  appeal  there 
from.  Counsel  for  the  respective  parties  have  argued  the 
question  as  to  the  proper  method  of  correcting  a  judgment  of 
this  character,  and  whether  or  not  any  correction  thereof  can 
be  made.  These  questions  are  not  presented  by  the  record  be 
fore  us.  They  are  matters  we  cannot  consider.  The  courl 
evidently  intended,  as  appears  by  the  special  finding,  to  rendei 
judgment  for  plaintiff  for  the  amount  of  the  note  and  order 
What  the  plaintiff's  remedy  is  we  are  not  called  upon  to  deter 
mine. 

11.  The  accepted  order  upon  which  the  action  was  in  pari 
founded  was  described  in  the  petition  as  having  been  drawn  b} 
1.  AMEND-  one  Enoch  P.  Vandike.  Upon  the  trial  when  the 
sumption.  plaintiff  offered  the  order  in  evidence  it  appearec 
to  be  drawn  by  Enoch  P.  Updike.  Objection  was  made  t( 
the  introduction  of  the  order  as  evidence,  which  objection  ii 
appears  was  overruled.  The  appellee  insists  that  when  the  ob 
jection  was  made  the  mistake  in  the  petition  was  corrected  bj 
amendment.  Appellant  contends  that  no  amendment  wai 
made.  The  transcript  shows  that  the  word  Updike  was  iuter 
lined  in  the  petition  at  the  proper  places.  At  what  time  thii 
interlineation  was  made  does  not  appear.  The  presumption  wil 
be  indulged  that  it  was  made  when  the  objection  to  the  intro 
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duetion  of  the  order  as  evidence  was  interposed,  and  that  the 
amendment  was  thus  made  by  leave  of  the  court. 

III.  The  cross-claim  was  based  upon  a  promissory  note  for 
|60O,  made  in  the  year  1870  and  due  in  one  year,  with   intcr- 

2.  evidence:  ^^^  ^^  ^^  P^^  ^"^  P^**  annum.  It  was  secured  by 
exclusion  of.  a  mortgage  upou  chattel  property.  The  plaintiff 
claimed  that  the  note  and  mortgage  were  without  considera- 
tion and  given  to  protect  the  plaintiff  against  a  certain  claim 
of  a  creditor  which  was  likely  to  be  enforced  against  him. 
The  court,  in  certain  special  findings  of  fact,  found  that  the 
plaintiff's  claim  as  to  the  validity  of  the  note  and  mortgage 
was  correct. 

In  the  course  of  the  examination  of  the  defendant  as  a  wit- 
ness, his  counsel  asked  him  whether  the  plaintiff  had  been  at 
any  time  since  the  execution  of  the  note,  in  such  a  condition 
that  the  note  could  have  been  collected.  An  objection  to  this 
question  was  sustained,  and  this  ruling  of  the  court  is  assigned 
as  error.  It  appears  to  us  that  the  plaintiff's  ability  to  pay 
was  a  very  remote  question  in  the  case.  It  may  be  it  would, 
in  some  slight  degree,  sef  ve  to  explain  the  defendant's  delay  in 
enforcing  the  note,  and  rebut  such  inference  of  its  invalidity 
as  might  arise  from  delay  in  its  collection.  But  the  defend- 
ant was  permitted  to  state  that  the  plaintiff  had  been  insolvent 
eight  or  ten  years.  This  was  certainly  suflScient  upon  that 
point. 

IV.  It  is  claimed  the  judgment  against  the  defendant  is 
without  support  in  the  evidence,  and  counsel  in  argunjent  con- 
^ tend  that  upon  the  evidence  there  should  have  been 

pracuce.  a  judgment  for  the  defendant  on  the  cross-claims. 
The  evidence  as  to  the  validity  of  the  note  and  mortgage  was 
in  conflict,  and  the  finding  of  the  court  against  the  defendant 
is  sufficiently  supported  to  preclude  our  interference. 

Affirmed. 


soo 
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Bradley  v.  Gelkinson. 

1,  Mortgage:  of  crops  to  bk  grown:  prioirty  op.    Where  two  mort 

prages  are  given  upon  certain  crops  to  be  grown,  they  are  entitled  to  prece 
dence  in  the  order  of  their  execution  and  recording,  although  th 
second  mortgage  was  given  for  the  purchase-price  of  the  seed  froE 
which  the  crops  were  to  be  grown. 

2.  :  :  ESTOPPEi*    The  fact  that  the  first  mortgagee,  knowini 

that  the  second  mortgagee  had  taken  possession  of  the  crop,  made  n 
claim  thereto  until  the  same  was  harvested  and  threshed,  would  not  esto 
him  from  asserting  his  claim. 

Appeal  from  Osceola  Circuit  Court, 
Monday,  Decembeu  12. 

The  plaintiff  brings  this  action  to  recover  of  the  defendan 
damages  for  the  alleged  conversion  of  certain  property  whic 
tlie  plaintiff  claims  as  the  assignee  of  a  chattel  mortgage  es 
ecuted  on  tlie  17th  day  of  November,  1877,  by  James  Heathar 
to  William  D.  Bradley  to  secure  a  promissory  note  of  thesam 
date  for  the  sum  of  $84.20,  payable-  October  1,  1878.  Tli 
property  mortgaged  is  described  as  follows:  "All  the  crop 
raised  or  grown  on  the  north  -J  of  the  S.  E.  f  of  section  2( 
township  98,  range  41,  in  the  year  1878;  said  crop  to  consii 
of  wheat,  oats,  flax,  barley,  corn,  and  rape  seed,  in  all  aboi 
70  acres." 

The  defendant  filed  an  answer  substantially  as  follows: 

First.  Denies  that  the  note  and  mortgage  set  out  in  plaintiff 
petition  were  assigned  to  him  before  due. 

Second.  Denies  that  he  wrongfully  entered  upon  thepren 
ises  of  James  Heatham  and  wrongfully  took  possession  of  tl 
grain  described  in  the  petition. 

Third.  Alleges  that  on  the  9th  day  of  March,  1878,  he  boI 
to  James  Heatham  fifty  bushels  of  wheat,  ten  bushels  of  fla 
twenty  bushels  of  barley,  and  thirty  bushels  of  oats,  for  tl 
eura  of  $92,  for  which  sum  James  Heatham  executed  h 
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promissory  note,  secured  by  a  chattel  mortgage  on  the  above 
described  grain,  then  in  said  Ileatham's  bin  on  the  N.  i  of 
the  S.  E.  J  of  section  20,  to.wnship  93,  range  41.  Said  chat- 
tel mortgage  authorized  said  James  Heatham  to  sow  the  grain 
therein  described  on  the  above  described  land  and  the  increase 
afld  crops  raised  from  said  seed  was  to  be  held  and  covered  by 
said  mortgage.  That  the  said  James  Heatham  did  sow  the 
above  described  grain  on  the  above  described  land,  in  the 
spring  of  1878,  and  that  the  wheat,  flax,  barley,  and  oats  de- 
scribed in  defendant's  mortgage  were  the  only  wheat,  flax,  bar- 
ley, and  oats  sown  and  planted  on  the  above  described  land 
in  the  season  of  1878. 

Fourth.  That  plaintiiff  was  present  when  the  defendant 
took  possession  of  the  grain  described  in  the  petition,  and 
knew  that  defendant  was  taking  possession  of,  and  threshing, 
and  disposing  of  it  under  a  lien  that  he  claimed  to  have  upon 
it,  and  plaintiff  made  no  claim  to  it,  and  asserted  no  interest 
i/j  it,  and  defendant  had  no  knowledge  that  he  had  or  claimed 
any  interest  in  it  until  after  it  was  threshed  and  disposed  of, 
and  hence  plaintiff  is  estopped  from  asserting  any  claim 
thereto. 

Fit'th.  That,  in  the  fall  of  1878,  all  of  said  crops  were  very 
poor  and  short.  That  said  Heatham  commenced  to  thresh 
them,  and  found  they  would  not  pay  for  handling  and  thresh- 
ing, and  notified  this  defendant  that  he  would  have  nothing 
further  to  do  with  the  crops,  and  that  if  they  were  threshed, 
this  defendant  would  have  to  do  it.  This  defendant  thereupon 
took  possession  of  the  wheat,  flax,  and  oats  grown  on  said 
above  described  lands  from  above  described  seed,  and  none 
other,  hy  his  agent,  J.  H.  Douglas,  sheriff  of  Osceola  county, 
and  proceeded  to  thresh  and  care  for  the  same;  that  said  wheat 
threshed  out,  when  cleaned,  one  hundred  and  ninety-four 
bushels;  said  flax,  forty-three  bushels,  and  said  oats,  one  hun- 
dred and  sixty  bushels;  that  this  defendant  realized  from  the 
sale  of  said  wheat  the  sum  of  $62.05 ;  from  the  sale  of  said 
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flax,  tlie  sum  of  $29.03;  and  from  the  sale  of  said  oats,  $2 
wiiieh  was  the  highest  market  price  they  wonld  bring;  th 
the  total  expense  in  taking  posession  of,  threshing,  and  ma 
ketiii^'  sriid  grain  was  $77.95,  leaving  a  balance  only  $23.13 
defendant's  hands  to  apply  on  the  debt  due  him.  The  mor 
ptgt^  under  wliich  the  defendant  claims,  a  copy  of  which 
attached  as  an  exhibit,  is  dated  March  9,  1878,  and  describ 
the  mortgaged  property  as  follows:  "Fifty  bushels  of  whej 
now  in  ray  bin,  on  the  north  half,  of  the  southest  quarter,  s€ 
tion  twenty,  township  ninety-ei;jht,  range  forty-one.  Sa 
Ileatham  to  sow  said  wheat  on  said  place,*  and  this  mortga, 
tu  cover  all  the  wheat  grown  from  said  wheat.  Ten  busb( 
of  flux -seed  in  said  bin,  to  be  sown  on  same  land,  and  tl 
n Mortgage  to  cover  all  the  flax  grown  from  said  seed;  twen 
bushcU  uf  barley  in  said  bin,  to  be  sown  on  said  land,  and  tl 
niortgat^e  to  cover  all  the  barley  grown  from  said  seed;  a 
thirty  bushels  of  oats  in  same  bin,  to  be  sown  on  same  lan< 
and  thi^  mortgage  to  cover  all  the  oats  grown  from  said  se 
upon  said  land." 

The  plaintiflT  demurred  to  the  several  counts  of  the  defer 
ant^s  answer,  on  the  ground  that  the  facts  stated  constitute 
defense.    This  demurrer  was  overruled. 

The  plaintiff  elected  to  stand  upon  his  demurrer,  and  juc 
mcnt  was  rendered  against  him  for  costs.   The  plaintiff  appes 

.     Snrreti  (6  Butler,  for  the  appellant. 

Ko  argument  for  appellee. 

D  A V,  J . — I.  The  mortgage  under  which  the  plaintiff  clai 
was  executed  November  17,  1877,  and  was  recorded  Februi 
1,  KoirrGAax:  18,  1878.  The  mortgage  nnder  which  defend} 
priJidiy  or.  claims  was  executed  March  9,  1878.  Both  mc 
gages  are  upon  the  crops  to  be  grown  upon  the  same  land 
the  year,  1878.  No  question  is  made  as  to  the  validity 
either  mortgage,  the  only  question  involved  in  relation  to  th< 
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being  as  to  which  is  paramount.  The  mortgage  under  which 
the  plaintiff  claims  was  executed  and  recorded  before  tlie  de- 
fendant's mortgage  was  executed.  The  defendant's  mortgage 
is  up(»n  certain  wheat,  flax,  barley,  and  oats  in  the  bin  of 
Heatham,  but  the  mortgage  provides  that  the  specific  prop- 
erty mortgaged  shall  be  sown,  and  the  mortgage  shall  attach 
to  the  crops  grown  therefrom.  The  only  theory  upon  which 
the  defendant's  mortgage  can  have  precedence,  is  that  it  was 
given  to  secure  the  price  of  the  seed  from  which  the  crop  was 
grown.  We  think,  however,  that  the  consideration  for  which 
the  mortgages  were.givenns  immaterial.  The  mortgages  are 
entitled  to  precedence  in  the  order  of  their  execution  and  re- 
cording. The  mortgage  under  which  plaintiff  claims  was  on 
record  when  that  of  the  defendant  was  executed  and  whatever 
rights  the  defendant  acquired  are  subject  to  the  superior  claim 
of  plaintiff. 

II.  The  facts  alleged  in  the  fourth  count  of  the  answer  do 
not  constitute  an  estoppel.  The  defendant,  under  his  mort- 
^ gage,  had  a  right  to  take  possession  of  the  grain, 

*®^P^^*  and  pay  off  the  plaintiff's  superior  lien,  and  ap- 
ply the  balance  to  his  own  claim.  The  plaintiff  had  a  right  to 
6up]>ose  that  defendant  had  knowledge  of  the  mortgage  under 
which  plaintiff  claims,  which  was  upon  record,  and  that  he 
was  taking  possession  of  the  crops  subject  to  the  plaintiff's 
mortgage.  The  mere  fact  that  he  did  not  assert  his  claim  does 
not  estop  him  to  do  so  now. 

III.  Tlie  facts  alleged  in  the  fifth  count  of  the  answer  are 
pleaded  as  a  complete  defense.  That  they  do  not  constitute  a 
complete  defense  is  apparent  from  what  has  already  been  said. 

Whether  the  defendant  would  be  entitled  to  a  reasonable 
compensation  for  harvesting  and  taking  care  of  the  crops,  and 
would  be  responsible  only  for  the  sum  realized  by  the  employ- 
ment of  reasonable  care  and  dilligence,  is  a  question  which 
this  appeal  does  not  present,  and  which  we  do  not  determine. 

Kevebskd. 
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TpTTLE  V.  WhKATON  ET  AL. 

L  Attachment:  release  of:  intervention.  A  third  person  claimlnt 
ownership  of  personal  property,  attached  in  a  suit  to  which  he  is  not  i 
party,  who  has  recovered  actual  possession  of  the  property,  under  see 
tions  2996,  2997,  Code,  may  intervene  in  the  attachment  suit,  by  virtni 
of  section  3016,  Code,  and  have  his  ri^irhts  to  the  property  adjudicated 

Appeal  from  Hancock  District  Court. 

Monday,  Dscbmbeb  12. 

On  the  8th  day  of  October,  1880,  the  plaintiff  coinraence< 
M\\  action  by  attachment  against  the  defendants,  J.  and  H 
Wheaton,  to  recover  the  sum  of  $60.  On  the  17th  day  oi 
(lannary,  1881,  the  sheriff  made  return  to  the  clerk  of  tli 
t^onrt,  of  a  writ  of  attachment  showing  that  he  had  levied  th 
eame  on  twenty-two  stacks  of  hay,  and  tliat  the  interveners 
Bnrnside  Bros.,  had  filed  with  him  their  affidavit  and  bond  a 
provided  by  section  2996,  Code  of  1873,  and  that  therenpo 
he  released  and  discharged  the  attached  property.  Ou  ill 
KHh  day  of  January,  Burnside  Bros,  filed  in  said  cause  thai 
petition  of  intervention,  claiming  that  they  are  the  owners  o 
the  hay  levied  upon,  in  virtue  of  a  purchase  thereof  from  th 
Jefendants.  The  plaintiff  filed  an  answer  to  the  petition  o 
intervention  alleging  that  interveners,  before  filing  their  pet 
tton  of  intervention,  gave  a  delivery  bond  for  the  attache 
property,  and  thus  secured  the  release  of  the  attached  propert; 
and  the  delivery  thereof  to  them,  wherefore  plaintiff  submil 
tliat  the  petition  of  intervention  should  be  dismissed.  The  ii 
tervenors  filed  a  motion  to  strike  said  answer  from  the  file 
wliich  was  overruled,  but  it  was  agreed  by  counsel  that 
?night  be  treated  as  a  demurrer  to  the  answer.  The  d( 
niiirrer  was  thereupon  sustained,  and  judgment  was  r^ndere 
against  plaintiff  in  favor  of  the  interrenors.  The  plaintil 
appeals. 
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O'Connell  <&  Springer^  for  the  appellant. 

F.  M.  OoodyJcuntz  and  A.  G.  Ripley ^  for  the  appellee. 

Day,  J. — The  interest  which  the  plaintiff  claims  in  the 
property,  being  less  than  one  hundred  dollars,  the  conrt  has 
certified  the  questions  upon  which  it  is  desirable  to  have  the 
opinion  of  this  court,  as  follows: 

1.  "Can  a  third  person,  not  a  party  to  a  suit  in  which  an 
attachment  has  been  issued  and  levied  on  personal  property, 
intervene  in  such  action  claiming  a  judgment  for  the  posses- 
sion of  the  attached  property,  after  he  has  recovered  and  holds 
actual  possession  thereof  by  virtue  of  the  provisions  of  section 
2996  and  2997  of  the  Code  of  1873,  by  giving  bonds? 

2.  "Can  a  third  person  claiming  ownership  of  personal 
property  attached  in  a  suit  to  which  he  is  not  a  party,  after  he 
^ittNT  fre-  ^^  recovered  and  holds  actual  possession  of  the 
lervSntionf'   attached  property  under  and  in  pursuance  of  the 

provisions  of  sections  2996  and  2997,  Code  of  1873,  apply  to 
the  court  in  such  attachment  suit  and  have  his  rights  to  such 
attached  property  adjudicated  under  section  3016,  Code,  1873 
or  otherwise?"     Sections  2996.  and  2997  of  the  Code,  simply 
provide  a  means  whereby  a  person  claiming  an  interest  in  at- 
tached property  may  secure  a  discharge. of  the  property  at- 
tached.    In  order  to  do  this  he  must  give  a  bond  conditioned 
that  the  property  or  its  estimated  value  shall  be  delivered  to 
the  sheriff  to  satisfy  any  judgment  which  may  be  recovered 
against   the  defendant.    The  sections  do  not  contemplate  an 
ukitnate  and  final  release  of  the  attachment,  but  that  the 
property  itself  or  its  value  shall  be  returned  to  the  sheriff.    It 
is  true    the  party  effecting  the  release  may  violate  the  condi- 
tions of  his  bond,  refuse  to  return  the  property,  and  subject 
himself  to  an  action  upon  the  bond,  in  defense  of  which  he 
may  show  that  the  property  did  not  belong  to  the  attachment 
defendant.     But,  we  are  of  the  opinion  that  he  is  not  limited 
to  this  course.    Section  3016,  of  the  Code  provides: 
Vol.  LVII.— 20 
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"Any  person  other  than  the  defendant  may,  before  the  sale 
of  any  attaclied  property,  or  before  the  payment  to  the  plaint 
iff  of  the  proceeds  thereof  or  any  attached  debt,  preseni 
liis  petition,  verified  by  oath,  to  the  court,  disputing  the  valid 
ity  of  the  attachment,  or  stating  a  claim  to  the  property  oi 
money,  or  to  an  interest  in  or  lien  on  it  under  any  other  at 
tachment  or  othewise,  and  setting  forth  the  facts  upon  whici 
such  claim  is  founded;  and  the  petitioner's  claim  shall  be  in  i 
summary  manner  investigated.  The  court  may  hear  the  prooi 
or  order  a  reference,  or  may  impanel  a  jury  to  inquire  into  th< 
facts.  If  it  is  found  that  the  petitioner  has  title  to,  a  lien  on 
or  any  interest  in  such  property,  the  court  shall  make  suel 
order  as  may  be  necessary  to  protect  his  rights.  The  costs  ol 
such  proceedings  shall  be  paid  by  either  party  at  the  disere 
tion  of  the  court/'  This  statute  is  very  broad  and  general  ii 
its  terms.  It  provides  a  remedy  for  any  person  other  thai 
the  defendant  before  the  sale  of  any  attached  propertj-.  Th 
property  in  question  was  attached  property,  although  tempera 
rily  discharged  by  the  giving  of  a  bond. 

To  hold  that  the  property  in  question  ceased  to  be  attache 

property  in  the  sense  in  which  the  word  is  employed  in  sectio 

3016,  upon  the  execution  by  the  intervenors  of  a  bond,  cond 

tioned  for  the  delivery  of  th^  property,  or  its  value  to  th 

sheriff  to  satisfy  any  judgment  which  might  be  recoverec 

would  be  to  place  an  exceedingly  narrow  and  technical  coi 

strnotion  upon  the  provisions  of  that  section.     In  our  opinio 

the  second  question  certified  by  the  court  must  be  answerc 

in  the  affirmative.     The  first  question  is  not  material  to  tl 

determination  of  the  rights  of  the  parties,  and  is  not  pertinei 

to  the  issue,  as, the  intervenors  did  not  claim  a  judgment  i\ 

the  possession  of  the  attached  property,  but  they  ask  that  tb< 

be  adjudged  to  be  the  owners  of  the  attached  property,  whi< 

was  already  in  their  possession.    The  judgment  of  the  cou 

below  is 

Affibmisd. 
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1.  Practice  in  the  Supreme  Court :  assignment  of  errors.   Where      '  , 

the  assignment  of  errors,  although  informal,  works  no  prejudice  the  ap-       LU    ^ 
peal  will  not  be  dismissed.  ' 

2.  Subscription :  consideration  for.    A  subscription  for  the  purpose 

of  paying  off  a  debt  already  incurred,  and  where  no  new  liability  or 
obligation  was  assumed  upon  the  faith  of  the  same,  is  without  consid- 
eration, and  cannot  be  enforced. 

8. : :  EVIDENCE  of  iifPROTEMBNTS.   Evidence  of  raising  moucy 

and  of  making  improvements  which,  if  done  in  consequence  of,  and  re- 
lying upon  the  subscription  in  question,  would  constitute  a  considera- 
tion sufficient  to  support  the  subscription,  was  improperly  excluded  from 
the  jury  in  this  case. 

Appeal  from  Marion  Circuit  CouH. 

Monday,  December  12. 

An  action  to  recover  of  the  estate  of  T.  C.  Livingston,  de- 
ceased, $731,  on  account  of  a  subscription  of  $500  to  the  Uni- 
versitj  of  Des  Moines.  Under  the  direction  of  the  court  the 
jury  returned  a  verdict  for  the  defendant.  The  plaintiff  ap- 
peals.    The  facts  are  stated  in  the  opinion. 

Cole  c6  CoUy  for  the  appellant. 

Bryan  <&  Brj/an,  for  the  appellee. 

Day,  J. — I.  The  canse  was  submitted  on  the  10th  dav  of 
June,  1881,  with  a  motion  of  the  appellee  to  dismiss  the  ap- 
i.  PRACTICE:  peal,  because  no  assignment  of  errors  has  been 
of  errors.  filed  in  the  cause  with  the  clerk  of  th^  court  nor 
served  on  the  appellee  or  his  attorneys,  ten  days  before  the  first 
day  of  the  trial  term,  or  at  any  other  time.  The  argument  of 
the  appellant  was  served  upon  the  attorneys  of  the  appellee 
I^ovember  15,  and  it  was  filed  with  the  clerk  November  16, 
1880,  six  and  one-half  months  before  the  time  at  which  the 
cause  was  submitted.    At  the  conclusion  of  appellant's  argu- 
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inent  the  following  is  found:  "In  conclusion  wc  stibinv 
*  *  *  that  the  lower  court  erred  in  the  tvro  rulings  U 
which  appellant  excepted : 

"First.  In  excluding  the  evidence  of  work  done  and  ex 
penses  incurred  on  the  strength  of  the  subscriptions,  and 

"Second  in  taking  the  case  from  the  jury  when  there  wa 
evidence  tending  to  show  that  the  subscription  was  not  with 
out  consideration." 

If  this  statement  had  preceded  the  argument,  t!iere  gus  b 
no  doubt  that  it  would  have  constituted  a  sufficient  adsii^uuien 
of  error.  The  appellee  filed  a  lengthy  argtiment,  in  which  tli 
position  of  the  appellant  that  the  court  erred  in  thc*al>ovc  pat 
ticulars  is  elaborately  discussed.  To  tins  the  pUuntiir  &M  \ 
reply.  No  question  was  made  as  to  the  asi^ignment  of  errij 
until  the  8th  of  June,  two  days  before  the  caueo  was  tubtuil 
ted.  Under  the  circumstances  the  ap[H?!leG  ba&  !)een  in  n 
way  prejudiced  because  the  assignment  of  errors  did  not  \m 
cede  the  argument,  and  the  assignmejit  was  not  made  in 
more  formal  manner.  In  our  opinion,  the  motion  lo  disiuis 
the  appeal  should  be  overruled. 

II.  The  subscription  paper  is  as  follows:  "  For  and  in  eoi 
sideratioh  of  securing  to  the  Baptist  denomination  of  Iowa  tlj 
2  8UB8CRIP-  P^C)P^rty  situate  in  Des  Moines,  and  known  \m  tli 
siderntion""  University  of  Des  Moines,  we,  the  undvrslfnei 
hereby  bind  ourselves  indivithuilly  to  pay  the  sun 
set  opposite  our  names,  when  in  the  aggregate  ten  thonsaci 
dollars  is  so  secured;  provided  the  said  amount  is  pledged  I 
August  1,  1870.  Grinnell,  March  20,  1861>."  To  this  pap< 
the  deceased,  T.  C.  Livingston,  subsi^fibed  f500.  Before  tl 
last  of  July,  18G9,  the  subscription  arnoiited  to  about  |l'i,TOi 
The  University  of  Des  Moines  is  located  in  the  city  of  Hi 
Moines,  and  at  the  time  of  this  subscription  was  under  mor 
gage  amounting,  in  January,  1869,  to  |9,000,  and  tuniuriti 
the  next  year.  The  trustees  of  the  institution  purchased  tl 
property  from  the  Lutheran  denomination  in  the  year  186 
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and  the  sole  purpose  of  the  subscriptions  was  to  meet  the  in- 
debtedness, and  secure  the  college  to  the  Baptist  denomina- 
tion. After  the  testimony  had  all  been  introduced  the  de- 
fendant moved  the  court  to  dii'ect  the  jury  to  return  a  verdict 
for  the  defendant  for  the  reasons  following,  to-wit:  "The  evi- 
dence shows  without  conflict  that  the  contract  or  subscription 
upon  which  the  plaintiff  claims  to  recover  in  this  action  was 
for  the  sole  purpose  of  raising  money  to  pay  off  an  indebted- 
ness theretofore  contracted  by  plaintiff,  and  existing  against  it 
before  the  defendant's  decedent,  or  any  other  person  subscribed 
thereto;  and  that  the  gift  promised  by  defendant's  decedent 
was  for  that  express  purpose,  and  the  said  promise,  donation, 
and  subscription  are  without  consideration  and  cannot  be  en- 
forced." The  court  sustained  this  motion,  and  directed  the 
jury  to  find  for  the  defendant.  To  this  action  the  plaintiff 
excepted. 

A  written  contract  imports  a  consideration.    It  is,  however, 
Competent   to  show  a  failure  of  consideration  to  defeat  an 
action  upon  the  contract,  the  burden  of  proof  being  upon  the 
defendant.    The  question  involved  in  this  case  is,  whether  the 
proof  shows  without  conflict  that  the  subscription  sued  upon 
was   without  consideration.      In   Cottage   Street  Methodist 
Episcopal  Church  v.  Kendall^  121  Mass.,  528,  which  is  cx>ra- 
paratively  a  recent  case,  and  which  contains  the  latest  utter- 
ance of  the  Supreme  Court  of  Massachusetts  upon  the  ques- 
tion of  subscriptions,  the  following  language  ie  employed:  "The 
performance  of  guaranteed  promises  depends  wholly  upon  the 
good  will  which  prompted  them,  and  will  not  be  enforced  by 
the  law.    The  general  rule  is  that  in  order  to  support  an  ac- 
tion the  promise  must  have  been  made  upon  a  legal  considera- 
tion moving  from  the  promisee  to  the  promisor.    Exchange 
Sank  V,  RicCy  107  Mass.,  37.    To  constitute  such  considera- 
tion, there  must  be  either  a  benefit  to  the  maker  of  the  prom- 
ise, or  a  loss,- trouble,  or  inconvenience  to,  or  a  charge  or  obli* 
gation  resting  upon,  the  party  to  whom  the  promise  is  made." 
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In  this  case  most  of  the  Massachusetts  cases  cited  by  appel- 
lant's counsel  are  referred  to,  and  it  is  declared  that,  "in  every 
case  in  which  this  court  has  sustained  an  action  upon  a  prom- 
ise of  this  description,  the  promisee's  acceptance  of  the  de- 
fendant's promise  was  shown  either  by  express  vote  or  contract 
assuming  a  liability  or  obligation,  legal  or  equitable,  or  else  by 
some  unequivocal  act;  such  as  advancing  or  expending  money, 
or  erecting  a  building  in  accordance  with  the  terms  of  the 
contract,  and  upon  the  faith  of  the  defendant's  promise."  In 
this  case  the  plaintiff  did  not  enter  into  any  undertaking  on 
account  of  the  subscription  in  suit.  The  college  building  had 
been  purchased,  and  the  debt  in  question  had  been  contracted 
before  that  time.  The  plaintiff  did  not  even  obligate  itself  to 
raise  the  sum  of  $10,000.  The  case  is  in  principle  very  like 
Stewart  V.  Trustees  of  Hamilton  College^  2  Denio,  403;  same 
case,  1  N.  Y.,  681,  in  which  it  was  held  there  could  be  no  re- 
covery. See  Litnerick  Academy  v.  Davis^  11  Mass.,  113.  In 
most  of  the  authorities  cited  by  appellant  it  will  be  found  that 
the  pi'omisee  entered  into  some  undertaking,  asssumed  some 
lirtbility,  or  made  some  promise  upon  the  faith  of  the  sub- 
scription sought  to  be'  enforced.  Nothing  of  the  kind  was 
done  in  this  case.  In  our  opinion  the  court  did  not  err  in  di- 
recting a  verdict  for  the  defendant,  upon  the  proof  admitted. 
III.  J.  F.  Childs,  upon  being  recalled  as  a  witness  for  the 
plaintiff,  testified  as  follows:   "  I  reported  that  first  subscription, 

3  . and  the  way  it  stood,  about  $13,000,  to  a  large 

fml^rov?-  ^^     meeting  of  the  board  of  trustees,  and  by  directior 
meuts.  ^^    ^j^^   trustees,   I   went  to   work  and   obtained 

$3,000  in  money,  and  put  a  cupola  on  the  college  build- 
ing, and  made  some  other  improvements."  Upon  motion 
of  the  defendant,  this  evidence  was  excluded  from  the 
jury.  This  action  of  the  court  is  assigned  as  error.  Al 
though  the  witness  does  not  in  terms  testify  that  he  was  di 
rected  to  raise  the  $3,000,  and  put  a  cupola  upon  the  building 
and  make  the  other  improvements,  because  a  subscription  hac 


DECEMBER  TEEM,  1881.  311 

University  of  Des  Moines  v.  Livingston. 

been  obtaioed  to  relieve  the  institution  of  its  debt;  still  we 
think  that  if  a  jury  should  find  the  fact  to  be  so  from  what 
the  witness  does  state,  we  would  not  feel  ourselves  called  npon 
to  set  aside  such  verdict  as  wanting  support  ft'om  the  testi- 
mony. If  the  plaintiff,  in  consequence  of,  and  relying  upon, 
the  subscription  in  question,  incurred  the  expense  and  trouble 
of  raising  an  additional  $3,000,  and  of  expending  it  in  im- 
provements upon  the  college  building,  this  would,  under  the 
authorities,  constitute  a  consideration  sufficient  to  support  the 
subscription.  See  Thompson  v,  Paige^  1  Met,  565;  Uni- 
versity of  Vermont  v.  Buell^  2  Vt,  48;  Ladies^  Collegiate  In- 
stitute V.  French^  16  Gray,  196;  Trustees  Amherst  College  v. 
Cowles^  6  Pick,  427;  Trustees  Williarns  College  v.  Davforth, 
12 'Pick,  541;  Watkins  v.  Eames,  9  Gush.,  537;  Merick  v. 
French,  2.  Gre^y  420;  McAvZey  v.  BUlinger,  20  Johns,  89; 
Barnes  v.  Ferine,  18  N.  T.,  18;  Pitt  v.  Gentle,  49  Mo.,  74; 
Caulv.  Gibson,  3  Penn.  St.,  416;  Methodist  Church  v.  Garvey, 
bZ  l\\.,  4QI',  Robertson  V.  March,  3  Scamm.,  198;  Simpson 
Centenary  College  v.  Bryan,  50  Iowa,  293. 

The  appellee  insists  that  this  evidence  was  properly  ex- 
cluded because  not  ^)ertinent  to  any  isssue  in  the  case.  The 
written  subscription  imports  a  consideration,  and  hence  it 
was  not  necessary  for  the  plaintiff  in  its  petition  to  aver  that 
it  was  founded  upon  a  consideration.  It  was  incumbent  upon 
the  defendant  to  aver  the  want  of  consideration.  This  the  de- 
fendant did  in  these  words:  '*  Denies  any  consideration  what- 
ever, and  states  that  at  the  time  the  contract  set  out  was 
signed  by  decedent  the  Des  Moines  University  was  indebted 
in  about  the  sura  of  $9,000,  and  that  the  subscription  was  ob- 
tained solely  for  the  purpose  of  paying  said  indebtedness; 
tliat  decedent  never  received  any  benefit,  advantage,  or  consid- 
eration for  said  promise,  either  directly  or  indirectly,  nor  the 
clainiant  any  detriment  in  any  way  by  reason  thereof,  and, 
therefore,  said  subscription  was  without  consideration  and  void 
and  that  neither  decedent  nor  his  estate  is  liable  thereon." 
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The  appellant  claima  that  without  a  reply  in  the  nature  oi'a 
confessiou  and  avoidance  the  proffered  evidence  is  inadmissi- 
ble. Section  2065  of  the  Code  provides:  "There  shall  be  no 
reply  except:  1-  Where  a  counter-claim  is  alleged;  or,  2. 
Where  Botne  matter  is  alleged  in  the  answer  to  which  the 
plaintiff  claims  to  have  a  deteuse,  by  reas«)n  of  the  existence 
of  some  fact  which  avoided  the  matter  alleged  in  the  answer." 
Now  it  Is  evident  that  the  plaintiff  does  not  seek  to  avoid  the 
allegation  of  the  answer  that  the  plaintiff  had  sustained  no 
detriment  on  account  of  the  subscription,  but  to  disprove  it. 
No  reply  J  theretbre,  was  required,  or  was  proper.  The  allega- 
tions of  the  answer  are  deemed  denied.  Cassidj/  v.  Caton^^l 
Iowa,  23.  Ijs  our  opinion,  the  court  erred  in  excluding  thi^ 
evidence  from  the  jury,  and  for  this  reason  the  judgment  is 

Re\t:rsfj). 

BecKj  J*,  took  no  part  in  the  determination  of  this  case. 


Notes  et  ai«  v.  IIakkison  County  et  al. 

1,  Board  of  Snperrisors:  construction  op  ditch:  nrjuNcnoir, 
Where  the  poLition^ rs  Iqf  the  cotistruLlion  of  a  ditch,  join  in  an  action 
to  resLnim  the  colltjction  of  the  tin  levied  upon  their  property  to  reim- 
barae  the  county  therefor,  th^  action  oX  the  board  of  supervisors  in  pay- 
ing more  for  such  conatraction  than  the  orig-inal  estimates  and  specifica- 
tions called  for,  in  the  absence  of  fraud,  will  not  be  reviewed;  and  aflei 
the  county  has  paid  for  the  ditch*  so  constructed,  the  objection  that  the 
work  was  not  done  in  acconU^ue  with  the  spcolfications,  comes  too  late. 

Appeal  from  Harrison  District  Court. 

Monday,  December  12. 

The  plaintiffs  presented  a  petition  to  the  board  of  supervi- 
sors asking  the  location  and  construction  of  a  ditch.  The 
county  surveyor  was  appointed  to  make  the  necessary  survey, 
plans  and  specifieatiouB,  and  after  due  notice  the  ditch  was  or- 
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dered  constructed  and  a  contract  was  let  therefor  in  accordance 
with  the  plans  and  specifications.  The  contractor  was  paid 
the  contract  price  by  the  county,  a  tax  levied  upon  the  prop- 
erty of  the  plaintiffs  to  reimburse  the  county,  and  this  action 
brought  to  restrain  the  collection  of  the  tax.  A  decree  was 
entered  dismissing  the  petition,  and  the  plaintiffs  appeaL 

S.  H.  Cochran^  for  appellants. 

S.  J.  King^  for  appellees. 

Seevees,  J. — The  grounds  upon  which  relief  is  asked,  in 
substance  are,  that  the  ditch  was  not  constructed  in  accord- 
^i^'rw^ra:  ^-^^ce  with  the  plans  and  specifications,  and  that 
funcuon?"  ^^^  board  of  supervisors  fraudulently  and  negli- 
gently paid  for  more  work  than  was  actually  done  or  was  re- 
quired to  be  done  according  to  the  specifications.  The  claim 
being  the  amount  of  excavation  according  to  the  specifications 
was  only  about  two  thousand  cubic  yards,  while  the  board 
paid  for  upwards  of  five  thousand  yards. 

The  county  surveyor  made  a  report  to  the  board  of  the  num- 
ber of  cubic  yards  excavated,  and  the  board  after  examining 
the  ditch,  determined  it  had  been  completed  in  accordance 
with  the  contract,  and  paid  the  contractor  for  the  amount  of 
earth  excavated  as  shown  by  the  report  of  the  surveyor.  Un- 
der such  circumstances  in  the  absence  of  fraud  the  action  of 
the  board  cannot  be  reviewed  in  this  proceeding.  Patterson 
V.  Baumer,  43  Iowa,  477. 

There  is  not  a  particle  of  evidence  tending  to  show  fraud  or 
collusion  on  the  part  of  the  board,  unless  the  fact  that  the 
amount  of  excavation  paid  for  exceeded  that  called  for  by  the 
specifications  is  sufficient  to  establish  such  proposition.  We 
do  not  think  it  is.  It  must  be  remembered  the  county  sur- 
veyor reported  the  amount  of  excavation  actually  done,  and 
there  is  no  evidence  showing  he  thereby  perpretrated  a  fraud.  It 
is  not  to  be  presumed  the  board  had  the  requisite  knowledge  to 
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enable  them  to  determine  the  amount  of  excavation.  They 
were  not  even  guilty  of  negligence  in  relying  on  the  report  of 
the  county  surveyor,  much  less  of  fraud. 

This  ditch  was  constructed  M  the  instance  of  the  plaintiffs, 
and  they  knew  they  were  bound  to  pay  therefor,  and  yet  they 
took  no  steps  to  inform  themselves  as  to  whether  it  had  been 
properly  constructed  in  accordance  with  the  specifications  un- 
til it  was  paid  for  by  the  county.  The  result  of  their  present 
action  if  successful  would  be  to  shift  the  burden  from  them- 
selves upon  all  the  tax  payers  of  the  county.  We  think  the 
objection  now  made  in  the  absence  of  fraud  comes  too  late. 


Affibmed. 


100  r»^ 


Harbison  y.  Owens. 

1.  Tax  Sale:  redemption:  equities.  A  party  will  not  be  allowed  to 
redeem  lands  from  tax  sale  after  the  expiration  of  the  statatory  period 
for  redemption,  unless  the  evidence  shows  strong  equities  entitling  him 
to  relief. 

Appeal  from  Palo  Alto  District  Court. 

Monday,  Decembeb  12. 

The  plaintiff  claims  to  be  the  owner  of  certain  lands  in  liia 
petition  described,  by  virtue  of  certain  tax  deeds  executed  on 
the  29th  day  of  October,  1877,  pursuant  to  a  sale  made  Octobei 
5,  1874,  for  a  delinquent  tax  of  1873,  and  brings  this  action  tc 
quiet  his  title  to  said  lands.  The  defendant,  John  E.  Owens, 
claims  to  be  the  patent  title  owner  of  said  land,  and  by  way  of 
answer  and  cross-bills,  amongst  other  things,  alleges  certair 
facts  which  he  claims  entitle  him  to  redeem  from  the  tax  sale 

The  cause  was  tried  upon  written  evidence,  and  a  decree  wa^ 
entered  quieting  plaintiff's  title,  and  dismissing  defendants 
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cross-bill.    The  defendaut  appeals.    The  facts  are  stated  in  tho 
opinion. 

Cliose  <&  Oooil,  for  the  appellant. 

Harrison  <&  McCarty^  for  appellee. 

Day,  J. — The  plaintiff  objected  to  certain  evidence  which 
was  introduced  to  prove  that  the  defendant  was  the  patent 
title  owner  of  the  land  in  controversy,  and  now  insists  upon 
its  insufficiency  to  establish  that  fact.  In  the  view  which  we 
take  of  the  case  this  question  needs  not  to  be  considered. 

The  only  ground  upon  which  the  defendant  in  the  argument 
claims  to  be  entitled  to  relief  is  that  he  made  such  efforts  to 
ltaxsai^:    redeem  before  the  execution  of  the  deed,  as  now 

T6deraption : 

eqiiiuos.  in  equity  entitle  him  to  redeem.  Upon  this  point 
there  is  some  conflict  in  the  evidence,  but  the  facts  established 
by  the  preponderance  of  the  evidence  are  as  follows:  The  lands 
in  controversy  are  situated  in  Palo  Alto  coufty.  Due  notice 
of  the  expiration  of  the  period  of  redemption  was  given  by 
publication,  and  the  notice  and  proof  of  service  thereof  were 
duly  filed  in  the  treasurer's  office  July  25,  1877.  The  i)eriod 
of  redemption  expired  on  the  23d  day  of  October,  1877.  On 
tlie  27th  day  of  September,  1877,  the  defendant  John  E. 
Owens,  went  to  Emmetsburg  for  the  purpose  of  redeeming 
these  lands,  arriving  there  about  noon,  and  remaining  till  about 
half  past  four. 

He  immediately  went  to  the  office  of  Shea  &  Brown,  bank- 
ers and  real  estate  agents,  and  informed  Mr.  Brown,  a  member 
of  the  firm,  who  was  also  county  treasurer,  that  he  had 
come  to  redeem  his  lands.  He  was  shown  by  Mr.  Brown  the 
notice  to  redeem,  and  was  informed  of  the  time  when  the 
period  for  redemption  would  expire.  During  his  stay  at  Em- 
metsburg, he  went  three  times  to  the  auditor's  office  for  the 
purpose  of  redeeming,  and  at  each  time  he  found  th6  office 
locked,  although  the  auditor  was  in  his  office  at  some  time 
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during  that  day.     lie  tlien  returned  to  the  office  of  Shea  i 

Brown,  and  left  wi:li  them  $500  to  be  applied  on  the  redein{ 

tion  of  his  Lands,  and  took  their  receipt  therefor.     He  did  no 

liowever,  authorize  thera  to  effect  redemption  of  the  lands  i 

question,  but  informed  them  that  he  would  himself  return  an 

attend  to  the  matter  in  person.     On  the  24th  day  of  Octobe 

1877,  the  defendant  wrote  Messrs.  Shea  &  Brown  from  Wet 

Bter  City,  stating  that  he  had  been  sick  and  could  not  atten 

to  the  matter  sooner,  and  authorizing  them  to  redeem  all  tL 

lands  in  question.     On  receipt  of  his  letter  on  the  26tb  da 

of  October,  1877,  Brown  went  to  the  auditor's  office  to  rcdeei 

but  the  auditor  would  not  allow  redemption,  on  the  groiin 

that  the  time  therefor  had  expired.    These  facts,  in  our  opinio] 

do  not  entitle  the  defendant  to  relief.      Twenty-six  days  f( 

redeeming  remained  after  the  day  that  tlie  defendant  went  I 

the  auditor's  office  to  redeem.     He  was  not  excused  from  mal 

ing  any  further  effort  to  redeem  simply  on  account  of  the  fai 

that  he  went  there.     The  $500  were  not  left  with  Brovvn  i 

treasurer,  but  with  the  firm  of  Shea  &  Brown,  and  their  r 

ceipt  taken  therefor.    They  were  informed  that  the  detfendai 

would  return  in  time  to  effect  the  redemptioa  in  person,  a)! 

they  were  not  authorized  to  use  the  money  for  the  purpose  c 

redeeming,  until  after  the  period  for  redeeming  had  expire 

The  case,  in  its  equities,  falls  very  far  short  of  the  case^in  th 

court  in  which  relief  has  been  granted  on  account  of  the  ine 

fectual  effort  to  redeem.    In  our  opinion,  the  decree  of  tl 

the  court  is  right. 

Affibked. 
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JoNBS  V.  Fields  et  al. 

1.  Bond:  conditions  of:  liabilitt  of  surety  under.  Where  one 
member  of  a  partnership  pleaded  certain  claims  due  the  partnership  as 
a  set-off  in  an  action  agrciinst  him  individually,  and  executed  a  bond, 
with  surety,  '*to  account  for  the  whole  proceeds  of  said  claims,"  it  was 
held  that  the  bond  bound  the  obligors  to  pay  the  entire  amount  of  such 
claims,  although  a  portion  of  them  might  have  been  paid  to  the  princi- 
pal before  the  bond  was  executed;  and  that  the  dismissal  of  an  action  to 
settle  the  partnership  would  not  release  the  surety. 

Appeal  from  Adams  Circuit  Court. 

Monday,  December  12. 

Ac?noN  on  a  bond  executed  by  defendant  Fields,  and  Mey- 
erhoff  as  liis  surety.  Judgment  against  both  of  the  defendants, 
but  Meyerhoif  alone  appeals. 

£>avisy  Wells  and  liusaelly  for  appellant 

W.  0.  Mitchell  and  A.  M.  WaterSy  for  appellee. 

See  VERS,  J. — Perhaps,  because  it  could  not  be  well  avoided, 
this  cause,  as  it  appears  to  each  member  of  the  court,  has  been 
presented  in  a  singularly  confused  manner.  The  action,  orig- 
inally, was  brought  on  a  bond  executed  by  the  defendants.  By 
an  amended  or  supplemental  petition  it  was  shown  the  plaint- 
iff and  Fields  had  been  partners,  and  it  was  sought  to  settle 
the  partnership  accounts  between  the  partners.  Why  this  ac- 
tion was  joined  witli  the  former  we  are  at  a  loss  to  know.  We 
are  also  at  a  loss  to  know  why  there  was  anything  set  forth  in 
the  abstract  in  relation  to  the  action  to  settle  the  partnership, 
l)ecause  there  was  but  a  single  judgment  or  determination 
made,  and  Meyerhoff  alone  appeals,  and  he  was  not  a  proper 
party  and  had  no  interest  in  the  action  to  adjust  the  partner- 
ship. 

We  understand  this  appeal  to  relate  solely  to  the  action  on  the 
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bond.    Eejecting  what  we  regard  as  surplusage  in  the  record, 

1.  Bojn>:  con-  ^^  understand  the  material  facts  to  be:    That  the 

uabmty'of      plaintiff  and  Fields  were  partners,  and  that  one 

sure  y  un  er.  j^^^Q^^jy^  ^  jg  claimed,  became  indebted  to  the 

partnership  in  the  sum  of  seven  hundred  and  seven  dollars. 
The  defendant  Fields  was  indebted  to  Kennedy,  and  the  lat- 
ter brought  an  action  against  the  former,  based  on  such  in- 
debtedness, in  which  Fields  bj  waj  of  counter-claim  pleaded 
the  partnership  indebtedness  against  Kennedy,  and  asked  to 
recover  thereon  against  him.  The  plaintiff  intervened  in  said 
action  and  denied  the  right  of  Fields  to  so  plead  or  recover  on 
the  amount  due  the  partnership  by  Kennedy.  Thereupon  it 
was  agreed  between  the  plaintiff  and  Fields  that  the  former 
should  dismiss  his  petition  of  intervention  and  allow  Fields 
to  set  up  the  amount  due  from  Kennedy,  as  aforesaid,  in  the 
action  brought  by  him  against  Fields.  In  consideration  there- 
of, Fields  agreed  to,  and  did,  with  Meyerhoff  as  his  surety, 
execute  the  bond  sued  on.  The  bond  was  given  to  one  Fisher 
as  receiver  of  the  partnership.  To  the  counter-claim  of 
Fields,  Kennedy  pleaded  several  defenses,  and  upon  a  trial 
of  the  issues  Kennedy  recovered  a  less  amount  than  he 
claimed. 

The  bond  recited  at  some  length  the  circumstances  under 
which  it  was  given,  and  was  conditioned  as  follows:  '*Now  if 
the  said  Fields  shall  well  and  faithfully  prosecute  said  claims 
against  said  Kennedy  and  shall  promptly  account  for  the  whole 
proceeds  of  said  claims  to  said  Fisher,  to  be  applied  upon  the 
valid  existing  indebtedness  of  the  said  firm  of  Fields  &  Jones, 
or  in  case  said  Tones  shall  have  paid  the  debts  of  the  said  firm, 
the  said  sums  to  be  paid  by  said  receiver  to  said  Jones  *  * 
then  this  bond  to  be  void,  otherwise  in  force." 

Fisher,  before  the  commencement  of  this  action,  was  dis- 
charged as  receiver  and  the  plaintiff  claims  to  recover  on  the 
bond  because  he  has  paid  the  debts  of  the  partnership  as  there- 
in contemplated.    The  foregoing  statement  is  suflScient,  we 
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think,  to  a  fnll  understanding  of  the  otgections  nrged  to  the 
action   of  the  court  which  we  deem  essential  to  be  consid- 


It  is  said  this  is  an  equitable  action  and  triable  anew  in  this 
coart.  We  think  this  exceedingly  doubtful,  but  as  appellee  does 
not  claim  otherwise,  it  will  be  so  regarded.*  It  is  said  that  the 
burden  is  on  the  plaintiff  and  he  must  show  how  mnch  was  al- 
lowed Fields  in  the  action  brought  by  Kennedy  on  the  partner- 
ship claims.  But  the  condition  of  the  bond  is  that  Fields  "shall 
promptly  account  for  the  whole  proceeds  of  said  claims."  That 
is  to  say,  Fields  agreed,  if  allowed  to  plead  the  amount  due 
the  partnership  by  Kennedy  as  a  counter-claim  in  the  ac- 
tion bronglit  by  Kennedy  against  Fields,  the  latter  would  ac- 
count for,  that  is,  pay,  the  amount  of  such  claims  to  the  part- 
nership for  the  use  of  the  plaintiff,  if  in  the  meantime  the 
latter  had  paid  the  partnership  indebtedness.  Fields  assumed 
the  risk  that  he  would  recover  on  said  claims.  As  Kennedy 
did  not  object  that  the  claims  could  not  be  litigated  in  that 
action,  there  was  in  fact  no  risk  assumed  if  Kennedy  was  in- 
debted in  the  amount  claimed,  and  whether  this  was  true  or 
not  Fields  had  as  much  knowledge  as  the  plaintiff.  We  are 
therefore  of  the  opinion  the  defendants  bound  themselves  ab- 
solutely to  pay  the  amount  of  the  claims  against  Kennedy,  to 
and  for  the  use  of  the  partnership. 

We  have  also  looked  into  the  evidence  and  think  the  pre- 
ponderance is  with  the  plaintiff  that  Fields  was  allowed  in  the 
Kennedy  action  on  said  claims  at  least  the  amount  found  by 
the  court.  Kennedy  testified  that  he  was  indebted  to  the 
partnership  in  the  amount  claimed  by  Fields,  and  that  he  so 
testified  in  the  action  brought  by  him.  It  must  therefore  fol- 
low that  Fields  received  in  some  way  credit  for  the  amount  of 
said  claims.  It  is  true  that  Kennedy  testified  he  had  paid 
Fields  all  or  a  portion  of  such  amount  before  the  bond  was 
given.  But  we  do  not  think  this  material,  for,  as  we  have 
e^n,  the  defendants  bound  themselves  to  account  for  the  whole 
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amonnt  wUIiont  regard  to  the  time  when  the  claims  may  have 
been  paid  to  Fields  by  Kennedy. 

It  is  urged  that  Meyerhoff  was  released  because  the  action 
to  settle  the  partnership  was  dismissed  by  the  plaintiff.  We 
are  unable  to  see  that  the  liability  under  the  bond  depended 
to  any  extent  whatever  upon  the  disposition  of  said  action. 

Affirmed. 


HoBERTs  V.  Deeds  kt  al. 


_^  1.  Tax  Deed:  description:  uncertaintt  of.    Where  the  descriptioii 

^  3^^  of  the  property  in  the  tax  books  and  tax  deed  was  not  sufficiently  certain 

"67^320  ^  identify  the  land  and  to  enable  a  surveyor  to  locate  it  the  tax  deed  will 

92   108  be  void,  and  the  defect  in  the  description  cannot  be  cured  by  extraneons 


57  380  evidence. 

105    4T7 

i-g^^  2. :  :  SALE  INVALID.    The  defect  in  the  description  would  in- 

jfUS  451  validate  a  sale  made  to  enforce  a  lien  for  the  taxes  upon  personal  prop- 

67  aao'  erty,  as  well  as  a  sale  for  the  taxes  upon  the  land  itself. 

•Il6j877i  "^  ^ 

'  67    82o|  ^*  "■ •  TAXES  PAID  BT  PURCHASER:  RECOVERY  OF.     Where  the  tax 

137    271  sale  and  deed  transferred  no  interest  in  the  land  in  question,  for  the 

reason  that  there  was  no  description  of  the  property  in  any  of  the  pro- 
ceeedingfs,  the  purchaser  cannot  recover  the  amount  of  taxes  paid  by 
him. 

Appeal  from  Washington  District  Court. 

Monday,  December  12. 

Action  to  qui«it  the  title  of  certain  land  in  plaintiff,  and  to 
recover  the  possession  thereof.  There  was  a  decree  granting 
the  relief  sought  in  plaintiff's  petition;  defendants  appeal. 

John  W,  Templinj  for  appellants. 

Jackson  Roberts^  appellee^  pro  se.  ' 

Beck,  J. — The  title  of  plaintiff  under  which  he  seeks  to  re- 
cover the  land  in  question  is  based  upon  a  sale  for  taxes  and  a 
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deed  executed  by  the  treasurer  thereon.  The  land  is  described 
in  the  original  petition  as  the  "  N.  W.  part  of  N.  E.  N.  E.,  section 
31,  township  74,  ran«;e  8  west,  containing  three  acres."  The 
pleadings  and  proof  show  that  the  land  was  assessed  to 
Edward  Deeds,  and  listed  for  taxation  by  this  description, 
which  is  the  only  description  of  the  property  found  in  the  tax- 
books.  The  taxes  levied  upon  the  land  itself  were  paid. 
The  tax  sale  was  for  delinquent  taxes  levied  upon  personal 
property  assessed  to.Edward  Deeds.  The  land  in  question  was 
occupied  by  defendants,  who  are  husband  and  wife,  as  their 
homestead,  but  it  was  never  platted  as  such.  Its  true  descrip- 
tion is  as  fotlows: 

"Commencing  at  the  northwest  corner  of  the  northeast 

quarter  of  the  northeast  qnarter  of  section  thirty-one  (31),  in 

township  number  seventy-four  (74),  north  of  range  number 

eight  (8)  west,  thence  running  east  eleven  rods  and  eleven 

links,  thence  south  eight  rods,  thence  east  four  rods,  thence 

sooth  twenty-three  rods  and  six  links,  thence  in  a  southeast 

direction  about  jBfteen  feet  to  lands  owned  by  Jas.  H.  Auld, 

thence  south  on  said  Jas.  H.  Auld's  west  line  nine  rods  to  the 

north  side  of  Main  street  in  the  town  of  Brighton,  thence 

west  along  the  north  side  of  said  Main  street  five  rods  and 

eleven  links  and  eight  feet,  thence  north  sixteen  rods,  thence 

we«t  ten  rods,  thence  north  about  twenty-five  rods  to  the  place 

of  beg'inning." 

The  following  plat,  made  an  exhibit  by  plaintiff,  shows  at  a 
glance  the  part  of  the  N.  E.  }  of  the  N.  E.  }  of  section  31, 
township  74  N.,  R.  8  W.,  owned  by  Deeds,  which  plaintiff 
claims  is  covered  by  the  description  as  found  in  ^the  assess- 
ment and  tax  books,  and  also  in  the  treasurer's  deed  executed 
upon  the  tax  sale: 

Vol-.  LVII— 21 
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EXHIBIT  "a"  TO  plaintiff's  AlCENDED  PETITION. 

Section  line.  NORTH.     « 


11  roda  and  11  links. 

00 

1 

4iodi. 

i 
1 

> 

1 

lOiodB. 

S 

1 

^ 

<o 

5rodt,231iiiln. 

MAIN 

STREET. 

SOUTH. 


It  will  be  observed  that  the  area  of  the  land  aa  shown  by 
the  true  description  is  less  than  three  acres,  the  quantity 
called  for  by  the  description  used  in  the  tax  books  and  treas- 
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urer's  deed.     Deeds  owned  no  other  land  in  the  N.  E.  J  of  the 
N.  E.  i  of  section  31. 

11.    The  decisive  question  in  this  case  is  this:     Is  the  de- 
scription used  in  the  tax  books  and  deed  sufficient  to  identify 
the  land  owned  by  Deeds^     We  are  of  opinion 

L  TAX  DBKD  :  '^  ^ 

2Sc«?5anty'    ^^^^  ^^  ^^^  ^^^-     ^^  describes  the  land  as  being 
°'-  the  "  N.  W.  part"  of  the  "  forty,"  but  the  land  ex- 

tends across  the  whole  "  forty,"  and  a  part  of  it  does  not  lie 
upon  the  west  line  thereof.  It  cannot  therefore  be  described 
as  *\N.  W.  part"  of  the  "forty."  The  description  does  not 
indicate  the  figure  of  the  land.  An  indefinite  number  of 
tracts  of  three  acres  could  be  surveyed,  each  of  which  would 
be  the  N.  W.  part  of  the  "  forty."  Yet  the  tract  owned  by 
defendants  could  not  be  covered  by  any  one  of  such  surveys 
for  it  in  truth  is  not  the  "  N.  W.  part."  A  surveyor  could  not 
with  the  description  before  him  even  approximately  locate  the 
land.  The  description  is  therefore  void  for  uncertainty.  It 
cannot  be  recognized  by  the  law,  for  the  simple  reason  that  it 
TA  no  description  at  all.  It  contains  no  data  from  which  tlie 
lociility  of  the  land  can  be  discovered.  Familiar  rules  of  law 
hold  as  void  all  instruments  affecting  real  estate  wherein  the 
descriptions  are  of  this  character.  These  rules  apply  to  as- 
sessments of  taxes,  and  sales  thereon,  and  to  deeds  for  lands 
sold  for  taxes.  Head  v.  James  et  al.y  13  Wis.,  641 ;,  Lessee  of 
San  net  v.  Sfnithy  15  Ohio,  134. 

The  statute  requires  land  to  be  assessed  by  a  "description 
sufficient  to  identify  it."  Code,  §  821,  ^2.  A  failure  to  com- 
ply  with  this  provision  defeats  the  assessment,  for  the  reason 
that  ID  matters  of  taxation  the  statutes  applicable  thereto  must 
be  observed. 

The  defect,  or  rather  the  absence  of  description,  found  in  the 
aaeessment,  tax  books,  and  treasurer's  deed  cannot  be  cured  by 
extraneous  evidence.  It  is  not  in  the  nature  of  a  latent  am- 
bi^aity  which  may  be  explained.  Nor  can  evidence  be  re- 
ceived to  apply  the  assessment  and  deed  to  the  land  con  tern- 
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plated  by  the  intentions  of  the  assessor  or  treasurer  who 
executed  the  deed. 

The  tax  proceedings  and  deed  being  void  for  this  uncer- 
tainty, or  rather  absence  of  description,  are  to  be  regarded  as 
incapable  of  support  in  this  manner.  As  the  absence  of  de- 
scription runs  through  all  tax  proceedings  and  the  treasurer's 
deed,  one  cannot  have  support  from  the  others,  all  being  alike 
void. 

The  description  in  this  case,  as  it  in  no  manner  points  to 
the  land  in  question,  which  cannot  be  identified  by  any  in- 
quiry therein  suggested,  nor  discovered  from  any  data  found 
therein,  is  unlike  the  descriptions  held  sufficient  in  the  follow- 
ing cases,  viz.,  Immegart  v.  Oorgas  et  al.,  41  Iowa,  439;  Jiidd 
V.  Anderson^  51  Iowa,  345.  The  descriptions  in  these  cases 
locate  each  tract  of  land  in  a  given  corner  of  a  government 
subdivision,  a  "  forty,"  and  specify  the  number  of  acres  in  each 
tract.  The  corner  of  the  forty  thus  becomes  a  fixed  monu- 
ment, and  the  government  lines  become  boundaries  of  the 
tract.  As  the  description  is  held  to  call  for  a  tract  in  a  square 
form  all  its  boundaries  may  be  readily  determined.  But  in  this 
case  the  land  is  described  as  "  three  acres  in  theN.  W.  part "  of  a 
forty.  The  description  does  not  call  for  either  monuments  or 
boundaries.  It  is  applicable  to  an  indefinite  number  of  tracts 
of  three  acres  which  do  not  touch  any  line  of  the  forty  or  hare 
a  corner  common  therewith.  The  cases  cited  do  not,  there- 
fore, we  think,  support  the  ruling  of  the  court  below. 

Upon  the  question  of  the  invalidity  of  the  assessment  and 
tax  deed  because  of  the  absence  of  sufficient  description,  see 
Blair  Town  Lot  Co.  v.  Scott^  44  Iowa,  143;  Bosworth  et  al, 
V,  Farenholz^  3  Iowa,  84;  Vaughan  v.  Stoney  55  Iowa,  213. 

III.  The  plaintiff  insists  that  as  the  tax  upon  defendant's 
personal  property  is  made  by  the  statute  a  lien  upon  his  real 

^ . .estate,   no   question   of   the   assessment  thereof 

gale  Invalid,     ^rises  in  this  case.  The  position  appears  to  be  this: 
the  assessment  of  defendant's  personalty  is  regular  and  suffi- 
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cient,  the  tax  levied  thereon  is  a  lien  upon  the  lands  owned  by 
Deeds,  which  was  properly  sold  for  the  tax  in  the  absence  of 
any  assessment  thereon.  The  position,  for  the  purposes  of  the 
case,  and  without  so  holding,  may  be  admitted.  But  the 
insuperable  difficulty  in  the  way  of  granting  plaintiff  relief, 
if  this  position  be  correct,  is  the  absence  of  description  of  the 
land  in  the  tax  books,  upon  which  the  sale  was  made,  and  in- 
the  treasurei-'s  deed.  If  the  treasurer  was  authorized  to  sell 
the  lands  owned  by  Deeds  to  enforce  the  lien  for  taxes,  the 
sale  and  deed  made  under  it  are  void  because  of  the  absence 
of  a  description  of  the  land.  The  defect  in  the  description 
would  invalidate  a  sale  to  enforce  a  lien  upon  personal  prop- 
erty as  well  as  a  sale  for  the  taxes  upon  the  land  itself. 

IV.  Plaintiff  asks  in  his  petition  that  if  the  treasurer's 
deed  be  declared  void  judgment  may  be  rendered  against  the 
,  ^    _  defendants  in  favor  of  plaintiff  for  the  sum  re- 

3. :  taxes  ^ 

ffi!we7:  ro-'  qui^ed  to  redeem  the  land  from  the  taxes  and  the 
covery  oL  ^^^  g^|^^  which  shall  be  declared  to  be  a  lien  upon 
the  land  owned  by  Deeds  as  correctly  described  in  the  pe- 
tition and  the  plat  made  an  exhibit  thereto. 

We  liave  held  that  where  there  is  a  void  sale  or  deed  upon 
a  valid  tax  the  purchaser  at  the  tax  sale  may  recover  from  the 
land-owner  the  amount  required  to  redeem  the  land  from  taxes. 
Everett  v,  Beehe^  37  Iowa,  452.    This  case  has  been  often  fol- 
lowed.    The  ground  of  this  ruling  is  that  by  the  sale  and  tax 
deed  all  the  right,  title,  interest,  and  claim  of  the  county  and 
State  to  the  land  sold  is  transferred  to  the  purchaser.      See 
Code,  §  897.      The  interest  of  the  county  and  State  in  the 
land  is  measured  by  the  tax.     Hence  we  hold  that  as  the  sale 
trai.sfei's  to  the  purchaser  that  interest  he  may  recover  the  tax 
from  the  land-owner.     But  the  section  of  the  Code  above  cited 
does  not  provide  that  the  sale  and  deed  shall  operate  to  trans- 
fer to  the  purchaser  the  tax.    And  there  is  no  statute  to  that 
effect.      The  tax  was  not,  therefore,  transferred  to  plaintiff  by 
the  deed  and  other  proceeding.  The  sale  and  deed  transferred  no 
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interest  in  the  lands  in  question  for  the  reason,  aa  above  shown 
that  there  was  no  description  of  the  property  found  in  any  of 
the  proceedings.  The  deed,  assessment,  and  other  tax  pro- 
ceedings being  void,  the  sale  transferred  nothing  to  the  pur- 
chaser. He  cannot,  therefore,  claim  to  recover  the  tax  as  the 
transferee  of  the  State  and  county. 

This  conclusion  is  in  aca>rd  with  Early  v,  Whittingliam^ 
43  Iowa,  162.  We  are,  therefore,  of  the  opinion  that  plaintiff 
cannot,  in  this  action,  recover  against  defendants  the  amount 
of  the  taxes  assessed  against  his  personal  property.  Other 
questions  discussed  by  counsel  need  not  be  considered  as  the 
points  ruled  herein  are  decisive  of  the  case. 

The  court^below  should  have  dismissed  plaintiff's  petition. 

Keyebsed. 


Shall  v.  Older. 


1.  Principal  and   Surety:  joint  note:  verbal  release  of  one 

MAKER.  Where  two  persons  gave  their  joint  note  for  borrowed  money, 
of  which,  by  an  af^eement  known  to  the  lender,  each  was  to  have  one- 
half,  it  was  not  a  case  of  suretyship,  but  each  was  a  principal  for  the 
whole  amount;  and  a  verbal  afrreement  of  the  lender  upon  payment  of 
one-half  by  one  maker  to  look  to  the  other  for  the  balance  due  on  the 
note,  not  shown  to  have  been  based  upon  a  consideration,  was  not 
binding:. 

2.  :  mortgages:  APPLTCATiON  op  proceeds.    Where  the  proceeds 

of  mortgages  executed  to  secure  an  individual  note  and  a  joint  oota 
were  not  sufficient  to  pay  both,  the  holder  of  the  notes  was  under  no  ob- 
ligation to  apply  the  sum  realized  upon  both  notes, pro  raia^  bat  might 
apply  the  entire  sum  upon  the  individual  note. 

Appeal  from  Buchanan  Circuit  OourL    , 

Monday,  Droembeb  12. 

Action  npon  a  promissory  note.  A  jadgment  was  rendered 
for  plaintiif  from  which  defendant  appeals.  The  fact^  of  tho 
case  fully  appear  in  the  opinion. 
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Gluirlea  Rauder  and  Boies  cfe  Conchy  for  appellant. 
Sake  <6  Harman  and  J.  B.  Powers^  fot  appellee. 

Beck,  J. — The  action  is  based  npon  a  pronoissory  note  exe- 
cuted by  defendant  and  James  Jamison.  As  the  questions  in 
the  case  arise  upon  the  rulings  of  the  Circuit  Court  upon 
a  demurrer  to  the  answer  and  upon  a  motion  to  strike  out 
certain  parts  tliereof,  it  becomes  necessary  to  fully  pi*e8ent 
that  pleading.     It  is  in  the  following  woi^ds: 

"1.  That  on  or  about  the  22d  day  of  May,  1876,  one 
James  Jamison,  and  this  defendant,  borrowed  of  plaintiff  the 
sum  of  six  hundred  and  twenty-two  and  50-100  dollars,  each. 

"2.  Tiiat  the  whole  sum  borrowed  was  twelve  hundred  and 
forty -five  dollars,  but  plaintiff,  as  well  as  this  defendant  and 
said  Jamison,  well  knew  that  this  defendant  was  to  have  and 
use  for  his  individual  benefit  one-half  of  said  sura,  and  said 
Jamison  was  to  have  and  use  as  his  own  the  other  one-half  of 
such  loan,  and  that  said  defendant  and  Jamison  should  each  be 
lia1>le  on  the  uote  given  therefor  as  principal  for  the  sum  to  be 
used  l)y  him,  and  as  surety  for  the  other  one-half." 

"3.  That  in  pursuance  of  such  agreement  said  plaintiff  ad- 
vanced to  defendant  and  said  Jamison  the  money  so  loaned, 
which  was  by  them  received  and  used  as  agreed,  and  they  de- 
livered to  plaintiff  the  note  in  suit. 

'•4.  That  on  the  27th  day  of  January,  1867,  defendant  paid 
to  plaintiff,  to  apply  on  said  note,  the  sum  of  six  hundred  and 
sixty-four  dollars  and  eighty-four  cents,  that  being  the  sum 
then  due  and  unpaid  upon  said  note,  for  which  defendant  was 
liable  as  principal,  and  then  agreed  upon  by  plaintiff  and  this 
defendant. 

And  as  a  further  defense  said  defendant  answers: 

"5.  That  about  January  27th,  1877,  this  defendant  paid  to 
p?jjiiir:ffto  apply  on  said  note  the  sum  of  six  hundred  and 
six ty -four  and  8  A-lOO  dollars,  being  the  full  sum  received  by 
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liiin  on  the  loan  aforesaid,  and  for  wliicli  he  was  liable  as  prin- 
cipal at  that  date,  of  which  fact  plaintiff  had  knowledge;  and 
thereupon  defendant  verbally  notified  and  requested  plaintitf 
to  require  of  said  James  Jamison  payment  of  his  share  of 
said  note  in  suit,  or  such  security  therefor  as  ))laintitf  wjis 
willing  to  accept,  without  the  i>erscrhal  obligation  of  this  de- 
fendant. 

'•l>.  That  afterwards,  and  on  or  about  the  month  of  April, 
1S77,  this  defendant,  haviug  concluded  to  go  from  the  State  of 
[ovva  to  the  Pacific  coast,  again  applied  to  plaintiff  and  noti- 
fied him  of  his  said  intention,  and  again  requested  said  plaint- 
iff to  either  exact  immediate  payment  from  said  Jamisim  of 
that  part  of  the  sum  secured  by  said  uute  for  which  he  was 
liable  as  principal,  or  such  security  therefor  as  he  was  willing 
to  rely  upon,  without  the  personal  obligation  of  defendant,  and 
gave  as  a  reason  for  such  request,  that  he  (the  said  defendant) 
was  about  to  remove  from  said  State  of  Iowa,  and  would  he 
unable  to  give  the  matter  any  further  attention;  and  there- 
upon said  plaintiff  verbally  agreed  with  this  defendant  that 
he  would  exact  either  immediate  payment  by  said  Jamison  or 
ample  and  sufficient  security  therefor. 

''lo.  That  relying  on  said  promi^e  and  agreement,  this  de- 
fendant in  April,  1877,  reihoved  from  said  State  oi'  Iowa  to 
the  State  of  California,  of  which  fact  plaintitt'  had  notice,  and 
did  not  return  to  the  State  of  Iowa  until  after  the  death  of 
said  Jamison,  as  hereinafter  set  forth. 

'•11.  That  at  the  time  of  the  request  and  agreement,  as 
liereinbefore  stated,  and  of  the  removal  of  this  defendant,  as 
above  stated,  said  Jamison  was  solvent  and  had  in  his  posses- 
sion, at  and  near  his  residence  in  Buchanan  county,  Iowa,  a 
large  amount  of  property,  both  real  and  personal,  liable  to  l*e 
taken  on  execution  against  him,  and  plaintiff's  claim  could 
have  been  readily  collected  by  action  at  law. 

"12.  That  in  pursuance  of  said  agreement  with  defendant, 
plaintiff  did  apply   to  said  James  Jamison  for  payment  or 
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Becurity  of  his  slmre  of  the  sum  secured  by  the  note  in  suit 
for  which  &aid  Jamison  was  liable  as  principal,  and  thereupon 
it  was  aprreed  by  and  between  said  plaintiff  and  said  Jamison 
timt  said  Janaitson  should  execute  and  deliver  to  plaintiff  a 
mortgage  upon  certain  real  estate  to  secure  the  same,  in  pur- 
suance of  which  said  Jamison  did  on  the  10th  day  of  May, 
1S77,  make  and  deliver  to  said  plaintiff  a  mortgage  upon  cer- 
tain real  estate  owned  by  him;  and  subsequently,  and  on  the 
2d  day  of  January,  1878,  said  Jamison  to  further  secure 
sjiid  note  made  and  delivered  to  plaintiff  another  mortgage 
npon  certain  other  real  estate  then  owned  by  him,  both  of  which 
HKU'tgages  were  duly  acknowledged,  and  soon  after  their  exe- 
cution were  recorded  in  tlie  recorder's  office  of  said  county  of 
Buchanan,  where  said  premises  are  situated. 

*M8.  And  defendant  says  that  at  the  time  of  the  execution 
of  each  of  the  aforesaid  mortgages,  and  of  the  making  of  said 
agreement  by  plaintiif  with  this  defendant  to  obtain  payment 
orsecuritA'  for  the  sum  then  due  on  the  note  in  suit,  the  said 
Jamison  was  indebted  to  ])laintiff  in  the  sum  of  al>out  sixteen 
hundreil  and  sixty-live  dollars  upon  his  individual  note,  of 
which  fact  this  del'endant  was  wholly  ignorant,  and  which  fact 
said  plaintiff  concealed  from  this  defendant,  and  said  plaintiff 
caused  and  procured  said  mortgage  so  made  by  said  Jamison 
to  bim  to  be  so  made  and  executed  as  to  secure  such  indi- 
vidual note  of  said  Jamison,  as  well  as  the  joint  note  of  him- 
self and  this  defendant;  but  before  the  execution  and  delivery 
of  either  of  said  mortgages  this  defendant  had  removed  from 
tliis  State,  as  above  set  forth,  and  he  was  wholly  ignorant  of 
the  fact  that  the  securities  so  agreed  to  be  procured  by  plaint- 
iff, and  which  were  in  fact  procured,  were  to,  or  did,  secure 
other  indebtedness  than  that  represented  by  the  note  in  suit 
JD  this  action,  and  said  defendant  was  not  informed  that  any 
other  indebtedness  was  secured  thereby  until  after  the  death 
of  said  Jamison. 

"14.    That  about  the  2d  of  August,  1878,  the  said  Jamea 
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Jamisou  died  ut  his  residence  in  Buchannn  county,  Iowa,  ia- 
ftolvent,  his  estate  bein^  then  insufficient  to  pay  his  debts. 

"15.  That  defendant  relied  upon  the  promise  of  plaintiff 
to  exact  payment  of  said  Jamison  of  the  sum  due  on  said  note 
in  suit  which  he  as  principal  was  liable  to  pay,  or  ample  se- 
curity therefor,  and  solely  by  reason  of  such  agreement  neg- 
lected to  take  any  steps  to  compel  proceedings  for  collection 
thereof. 

"16.  Tliat  after  the  death  of  said  James  Jamison,  plaintiff 
wholly  failed  to  file  any  claim  againj^t  his  estate  <m  the  note 
in  question,  but  thereafter  did  institute  proceedings  in*  the 
Circuit  Court  of  Iowa  for  Buchaniiq  C4>unty  for  the  foreclos- 
ure of  the  mortgages  aforesaid,  and  such  proceedings  w^re  had 
therein  that  judgment  of  foreclosure  was  entered  thei'cin,  and 
the  mortgaged  premises  decreed  to  be  sold  to  satisfy  the  sum 
secured  without  any  judgment  or  order  directing  to  what  part 
of  the  indebtedness  secureil  the  sum  realized  from  such  sale 
should  be  applied. 

"17.  That  in  pursuance  of  such  judgment  said  mortgaged 
premises  were  sold,  and  plaintiff  bid  the  same  in  for  the  sum 
oftwentytwo  hundred  and  fifty  dollars,  a  sum  in  excess  of 
that  due  on  the  individual  indebtedness  of  said  Jamison  to 
plaintiff,  but  insufficient  to  pay  such  indebtedness  and  the 
note  in  suit. 

"18.  That  the  claims  filed  against  the  estate  of  said  James 
Jamison  within  the  first  six  months  after  the  appointment  of 
an  administrator  of  his  estate  and  publication  of  notice  by  said 
administrator  as  required  by  law  are  sufficient  to  fully  ex- 
haust his  said  estate,  and  nothing  whatsoever  can  be  collected 
from  said  estate  by  defendant  if  compelled  to  pay  the  claim 
in  suit. 

"19.  That  no  notice  that  plaintiff  considered  his  security  so 
taken  from  said  Jamison  insufficient  to  pay  in  full  the  claim 
in  question  was  given  defendant  until  after  the  expiration  of 
six  months  from  publication  of  notice  to  present  claims  by 
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the  administrator  of  the  estate  of  Raid  Jamidon,  and  until  after 
that  time  defendant  believed,  and  acted  upon  such  belief,  that 
said  iudebtedueds  liad  been  paid  or  fully  secured  by  said  Jami- 
son. 

'•Wherefore  defendant  prays  jndi^ment  for  his  costs  herein 
expended  That  the  allegations  in  his  answer  herein  be  taken 
and  deemed  a  cross-bill;  that  this  action  be  transferred  to  the 
equity  docket;  that  the  court  ascertain  and  determine  the 
nature  of  defendant's  liability  upon  the  note  in  suit,  whether 
it  be  as  principal  or  surety,  and  whether  plaintiff  agreed  with 
detendant  to  exact  payment  from  the  principal  debtor,  or  se- 
curity as  set  forth  herein,  and  whether  defendant  acted  on  such 
agreement,  and  whether  by  reason  thereof  defendant  as  surety 
has  been  prejudiced  by  plaintiff's  failure  to  perform  his  said 
agreement  to  exact  payment  or  security  for  the  debt  in  ques- 
tion^ and  whether  plaintiff  did  obtain  from  said  Jamison  se- 
curity for  the  debt  in  question,  and  if  so,  what  sum  has  been 
realized  therefrom,  and  what  portion  of  the  sum  so  realized 
ought  in  equity  to  be  applied  to  the  payment  of  the  claim  in 
suit,  and  for  general  relief." 

A  moti«m  to  strike  pai'agraphs  2,  5,  0,  13,  15  and  16,  and  a 
demurrer  to  the  whole  answer  were  sustained.  These  rulings 
are  coirw»i^lained  of  in  the  assignment  of  error  and  argument 
of  defendant's  counsel. 

11.  It  is  iirst  insisted  that  the  answer  shows  defendant  is 
Burety  for  the  other  maker  of  the  note  and,  therefore,  upon  the 
L  PRINCIPAL  facts  alleged  in  the  answer  he  is  discharged  from 
Joint  note:*     liability.     Bat  we  think  the  facts  alleged  fail  to 

verbal  re-  *'  •^  " 

*«»»««-  show  that  defendant  was  the  surety  of  Jamison. 

It  is  aJleged  that  they  jointly  borrowed  the  money  for  which 
the  note  was  given  under  an  arrangement  known  to  plaintiff 
that  each  was  to  take  half  of  the  sum.  This  does  not  present 
a  case  of  suretyship  for  each  received  a  part  of  the  considera- 
tion of  the  note  and  became  jointly  bound  with  the  other  for 
the  whole.    Each  is  a  principal.    The  disposition  of  the  money 
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for  which  the  note  was  given  did  not  change  or  affect  the  cc 
tract  expressed  in  the  note.  It  will  be  observed  it  is  r 
allejrel  that  the  pliinriff  agreed  to  hold  the  respective  parti 
b.iund  as  principals  tor  the  sum  received  bj  each,  and  as  sui 
ties  for  tiie  balance  of  the  note.  It  is  alleged  that  such  an  i 
rangenient  was  made  by  the  makers  of  the  note  \lbich  m 
known  to  plaintiff,  but  it  is  not  averred  that  he  became  a  pai 
to  the  agreement. 

III.  The  verlxil  agreement  of  ])laintiff  alleged  in  the  J 
paragraph  of  the  answer,  to  the  effect  that  he  would  exact  pj 
ment  or  security  from  Jamison,  is  not  shown  to  be  based  up 
a  consideration.  Defendant  being,  as  we  have  seen,  bound 
a  principal,  would  not  be  discharged  by  an  agreement  of  plaii 
iff,  without  consideration,  to  collect  the  note  from  the  otl 
maker.  If  the  defendant  had  been  a  surety  as  he  claims,  it 
doubtful  whether  the  agreement  and  notice  pleaded  wot 
have  been  sutticient  to  relieve  him  from  liability.  It  sun 
cannot,  regarding  him  as  a  principal  debtor. 

IV.  It  is  urged  that  upon  the  facts  alleged  in  the  ansvi 
plaintiff  was  under  obligation  to  apply  the  sum  realized  up 
^nortsas^es :     ^'^^  f  »recIo.^ure  of  the  mortgages  jr>r(?  rata  upon  t 

oFproceeds.  n(»tes  secured.  The  facts  ai-e  these:  plaintiff  he 
a  note  signed  bv  Jamison  alone,  and  another,  the  note  in  su 
signed  by  Jamison  and  defendant.  Jamison  executed  inoi 
gages  to  secure  both  notes.  There  was  not  suflScient  realiz 
upon  the  foreclosure  to  discharge  both  notes,  and  plaintiff  a 
plied  the  proceeds  from  the  foreclosure  upon  the  note  sigui 
by  Jamison  alone.  The  la^  secures  to  plaintiff  the  benefit  < 
all  the  securities  he  held,  and  will  so  appropriate  the  snr 
realized  as  to  secure  the  payment  of  both  debts.  The  plaii 
iff  held  but  one  security  upon  the  debt  secured  by  Jamisoi 
note,  namely,  the  mortgages.  He  held  two  securities  for  tl 
debt  owed  by  Jamison  and  defendant,  the  mortgages  and  d 
fendant's  name  upon  the  note.  Now,  as  against  the  debtoi 
he  is  entitled  to  payment  in  full  of  his  claims  upon  them.   H 
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securities  will  be  so  enforced  that  this  riglit  will  be  preserved. 
If  the  proceeds  of  the  mortgaged  property  are  applied  pro  rata 
on  both  notes,  this  right  will  be  defeated;  if  it  be  applied  upon 
the  note  signed  by  Jamison  alone,  it  will  be  preserved.  It 
will  be  remembered  that  the  debtors,  Jamison  and  defendant, 
can  base  no  eqnity  npon  any  ground  which  would  rer|nire 
proceedings  resulting  in  the  defeat  of  plaintiff,  their  creditor, 
as  to  any  part  of  his  claims.  These  views  are  correct  whether 
defendant  is  to  be  regarded  as  a  surety  or  principal  in  the  note 
in  suit. 

It  will  be  observed,  too,  upon  reading  defendant's  answer, 
that  it  is  not  shown  therein  that  the  mortgages  provided  for 
the  appropriation  of  the  money  realized  thereon  in  the  man- 
ner insisted  upon  by  defendant.  Nor  is  it  shown  that  the  ap- 
propriation  made  was  not  authorized  by  the  conditions  of  the 
mortgages.  In  the  absence  of  such  averments  in  the  petition, 
it  will  be  presumed  that  the  money  was  rightly  appropriated; 
omnia  rite  esse  acta. 

No  other  points  in  the  case  are  discussed  by  counsel.    The 

judgment  of  the  Circuit  Court  must  be 

Affibmed* 


The  State  t.  Dumond. 


1.  Criminal  Law :  practice.  Where  the  transcript  discloses  no  error 
and  the  verdict  appears  well  supported  by  Ihe  evidence,  the  judgment 
below  will  be  affirmed. 

Appeal  from  Butler  Dietriet  Court. 

Monday,  Dbcembeb  12. 

The  defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  larceny,  and  he  appeals. 

No  appearance  for  appellant. 

Smith  McPliereon^  Attomey-generaly  for  the  State, 
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RoTHRooK,  J. — The  trial  was  had  in  the  court  below  in  t 
month  of  May,  1880.  An  appeal  was  taken  to  the  Octol 
1.  oRiMixAL  term.  1880,  of  this  court  at  Dubuque.  The  can 
tice.'  passed  that  terra  and  also  the  April  term,  \Si 

At  the  October  term,  1881,  the  defendant  having  failed  to  i 
an  abstract  or  argument,  upon  motion  of  the  Attorney- gene 
the  cause  was  submitted  upon  the  transcript. 

We  have  carefully  examined  the  transcript,  which  appears 

be  full  and  complete,  and  find  no  error  in  the  rulings  of  t 

court  upon  the  evidence,  nor  in  the  instructions  given  by  t 

court  to  the  jury.    The  verdict  appears  to  us  to  be  well  si 

ported  by  the  evidence. 

Affirmed. 


Fisher  v.  Lane. 

1.  Appeal:  amount  in  controterst:  phacttoe.  The  amount  actof 
in  controversy  being  less  than  one  hundred  dollars,  the  appeal  can 
be  entertained  without  the  certificate  required  by  section  3173  of 
Code. 

Appeal  from  Allamakee  District  Court. 

Monday,  December  12. 

Action  in  equity  to  foreclose  a  mortgage.  There  was 
judgment  and  decree  for  the  plaintiff.     Defendant  app« 

Rich/iTd  Ha)iey  and  H,  F.  Fellow$.  for  appellant, 

Z.  E,  Felloioa  and  T,  F.   Walker ^  for  appellee. 

RoTHBOGK,  J. — The  validity  of  the  promissory  note  a 
mortgage  upon  which  the  suit  was  brought  was  admitted.  I 
,    ™.„.,         ^'^®  defendant  averred  an  offer  in  writing  to  p 

1.  APPEAL  :  o  * 

cmuroviwy:    ^'^®  amouut  due  before  the  commencement  of  t 
practice.         ^^-^^     j.^^^  ^^^^  ^^  ^j^j^  ^^^^  appears  to  Lave  be 
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the  matter  in  controvei-sy  in  the  court  below.     The  defendant 

claimed  that  the  offer  was  equivalent  to  a  tender,  and  stopped 

the  interest,  and  defeated  the  recovery  of  an  attoniey's  fee 

which  was  provided  for  in  the  note  and  mortgage. 

As  the  interest  in  controversy  and  attorney's  fee  allowed  by 

the  court  are  in  the  aggregate  less  than  one  hundred  dollars, 

no  appeal  can  be  entertained  without  the  certificate  required 

by  section  3173  of  the  Code.    There  being  no  such  certificate, 

the  appeal  must  be 

Dismissed. 


Crewdson  v.  Middleton. 


1.  Pleading:  jurisdiction:  fracticb.  Where  a  petition  avers  a  want 
of  jurisdiction,  and  docs  not  set  out  the  facts  upon  which  the  alleged 
want  of  jurisdiction  is  based,  a  motion  for  a  more  specific  statement  is 
proper,  tind  if  made  should  be  sustained. 

Appeal  from  Rarrison  Circuit  Court. 

Monday,  Deoembkb  12. 

* 

AcnoN  in  replevin  to  recover  possession  of  certain  corn. 
The  petition  avers  that  the  corn  was  taken  upon  an  execution 
issned  upon  a  judgment  against  plaintiff  which  w(^  illegal  and 
void,  because  the  court  which  rendered  the  judgment  had  no 
jurisdiction  of  the  defendant  therein,  the  present  plaintiff,  nor 
of  the  subject-matter  of  the  action. 

The  defendant  moved  for  a  more  specific  statement  showing 
the  facts  upon  which  the  want  of  jurisdiction  was  based. 

The  court  sustained  the  motion,  and  the  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was  rendered  for  the  de- 
fendant   The  plaintiff  appeals. 

S.  B.  Cochran^  for  appellant. 

Stnith  <&  Cljde  and  R.  A.  Moore^  for  appellet. 
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Adams,  Ch.  J. — It  appears  to  us  that  the  court  was  ful 
justified  in  sustaining  the  motion  for  a  more  specific  stat 
1.  rLKADTNo:  ment,     Behind  the  plaintifi^'s  averment  that  t 

Jurisdiction.  i      i        •     j  i      i      i    • 

practice.        court  whicli  rendered  the  judfyment  nicked  jnr 

diction  were  of  course  certain  facts  upon  which  the  plainti 

relied.     If  those  facts  had  been  pleaded  the  sole  question 

the  CAse  might  perhaps  have  been  determined  on  demurrer. 

was  the  defendant's  right  to  have  the  facts  set  out  upon  wlii 

the  alleged  want  of  jurisdiction  was  based. 

Affirmed. 


37    33ft 

;  m  7H 
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Mabtin  v.  Knapp  kt  al. 

1.  Homestead:  execution  sale.    The  sale  of  lands  at  execntion  a 

upon  which  the  execution  defendant  resides,  without  platting  and  s 
ting  aside  the  homestead,  is  voidable,  but  not  void,  and  cannot  he 
tacked  collaterally. 

2.  Tenant  at  Will :  orowiko  crops.    Where  one  becomes  a  tenant 

will  he  takes  the  premises  in  their  then  condition,  and  is  entitled 
crops  growing  thereon.  • 


8.  :  when  created.    The  failure  of  the  owner,  out  of  possession, 

object  to  the  possession  of  another,  will  not  alone  create  a  tenancy 
will,  and  where  the  person  in  posession  holds  adversely,  no  tenancy 
will  exists.  • 

4.  Sheriff's  Deed :  growing  crops.  The  execution  of  a  valid  sherif 
deed  conveys  the  ri^ht  to  the  immature  crops  growing  upon  the  pre 
ises,  and  a  person  taking  the  same  therefrom  is  not  liable  to  the  forn 
owner  of  the  land. 

Appeal  from  Black  Hawk  Circuit  Court. 

Monday,  December  12. 

In  the  petition  and  the  amendment  thereto  it  is  alleged  th 
John  Howe,  Sr.,  and  Martin  Howe,  were  in  possession  of  a 
tain  lands  described,  and  that  in  the  spring  and  sammer 
1876  they  planted  certain  crops  thereon  and  tended  and  cul 
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vated  tliem  until  Angiist  Ist,  1876,  with  the  knowledge  and 
assent  of  the  defendant  J.  T.  Knapp;  that  on  August  1,  1S7G, 
defendant  Knapp  commenced  an  action  against  the  said 
Howes,  and  one  Edward  Carrigan,  claiming  to  he  the  owner 
of  said  premises  and  entitled  to  said  crops,  and  asking  a  tem- 
porary writ  of  injunction  restraining  the  defendants  from  re- 
moving any  of  the  grain  growing  upon  the  premises,  and  from 
appropriating  it  to  their  own  use. 

That  said  Knapp  on  that  day,  filed  a  bond  with  the  defend- 
ant Miller  as  surety,  in  the  snm  of  six  hundred  dollars,  con- 
ditioned that  said  Knapp  should  pay  all  damages  that  the 
-Uowes  and  Carrigan  should  sustain  by  the  wrongful  issuing 
of  said  writ;  that  the  writ  issued  and  the  said  Howes  and 
Carrigan  were  restrained  from  entering  upon  the  prem- 
ises, and  from  removing  the  crops  Cr  appropriating  them 
to  their  own  use;  that  the  defendant  Knapp  entered  upon 
the  premises,  and  cut,  harvested  and  carried  away  and  appro- 
priated to  his  own  use  the  crops  and  grass  growing  thereon ; 
that  at  the  April  term,  1S78,  Knapp  withdrew  the  action 
commenced  by  him,  without  the  consent  of  the  defendants 
therein;  that  the  writ  of  iniunction  was  wronorfullv  and  un- 
lawfully  issued,  and  by  reason  thereof  John  and  Martin  Howe 
were  prevented  from  entering  upon  said  premises,  and  from 
caring  for  and  preserving  the  crops,  whereby  a  large  amount 
thereof  went  to  waste  and  decay  and  was  damaged  by  exposure 
to  the  weather,  to  the  damage  of  said  Howes  in  the  sum  of 
fourteen  hundred  and  seventy-five  dollars;  that  the  cause  of 
action  arising  to  the  said  John  Howe,  Sr.,  and  Martin  Howe, 
has  been  by  them  duly  assigned  in  writing  to  the  plain tifl^ and 
he  is  the  owner  thereof.  Plaintifi^asks  judgment  against  the 
defendants  Knapp  and  Miller  for  the  sum  of  $600,  and  against 
the  defendant  Knapp  for  the  futher  sum  of  $875. 

The  defendants  answered  alleging  that  on  the  2nd  day  of 
May,  1876,  the  defendant  Knapp  became  the  owner  in  fee  sim- 
ple of  the  premises  described  in  the  petition  by  virtue  of  a 
Vol.  LVII— 22 
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deed  uf  that  date,  executed  to  him  by  the  &heriii'af  Grmi' 
catintj,  purfinant  to  a  sale  of  said  premises  bj  said  eherlff  i 
tlie  l.-it  day  of  May,  1S75,  under  an  execution  is&ued  hy  t 
clerk  i:f  the  Circuit  Court  of  Black  Ilawk  county,  upon  a  juf] 
incnt  in  said  court  recovered  hy  IL  liiible  against  the  saitUJo! 
Howe,  Sr.;  that  Kuapp  remained  such  owner  until  the  2S 
day  of  August,  1576,  when  lie  lost  tlie  title  thereof,  by  thed 
execution  and  delivery  of  a  deed  from  the  said  sherlfi"  to  o 
[Harietta  U»  Candee,  which  deed  was  made  under  a  sale  by  t 
eheriflf  on  the  2Sth  day  of  August,  1870,  under  a  special  e: 
cutiou  issued  by  the  elerk  of  iho  Circuit  Court  of  Grun 
eoUDtVj  pursuant  to  a  decree  In  an  action  wherein  said  Cant 
was  plaintiff,  and  said  John  Howe,  Sr.,  and  hia  wife,  and  1 
eaid  U.  liuble,  were  dcfeudauts,  for  tlie  foreclosure  of  a  ui€ 
gu^e  executed  b}^  said  Howe  and  wife  to  ftai  1  Can  dec  to  scci 
tlie  purchase-inoney  of  i^aid  premises;  that  as  the  owner 
fiaid  land  and  entitled  to  the  posseseion,  profits  and  use  th€ 
nt]  said  Knapp,  during  the  time  of  sncli  ownership,  as  alle^ 
herein,  took  and  converted  to  liis  own  use  the  wheat  and  o 
thereon  at  that  time,  and  after  the  20th  day  of  August,  IS 
said  Kuapp  as  the  agent  of  said  Caudee,  ttie  owner  of  si 
premises,  did  take  certain  other  crops  at  that  time  stnndi 
and  growing  thereon;  and  defend  ants  say  that  John  and  H 
tin  IIowG  hud  no  interest  in  or  right  to  the  said  prcini.-ys,  h 
no  right  to  the  possession  thereof  or  the  said  crops  growing 
the  date  of  said  deeds. 

Tlie  plaintiffs  filed  a  reply  averring  in  the  tirst  eonut  tl 
the  sale  and  deed  to  Knapp  were  and  are  wholly  void  becai 
uf  the  fact  that  said  John  Howe,  in  whom  the  legd  title  v 
veste<h  at  tlie  time  of  said  deed,  waa  a  married  man,  the  he 
of  a  family,  and  then  lived  with  his  family  on  a  farm  co 
posed  of  the  premises  in  question  and  forty  acres  contigm 
thei-cto,  which  he  used  and  cultivated  as  one  farm,  and  whi 
farm  tlieu  constituted  his  homestead,  and  l>efore  said  sale  ^ 
deed  no  homestead  of  said  John  Ilowe  on  said  farm  had  U 
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platted  or  recorded,  or  in  any  manner  selected  by  him  as  pro- 
Tided  by  law,  and  the  sheriff  making  the  sale  failed  to  canse 
the  homestead  to  be  platted  before  making  the  sale.  The  sec- 
ond connt  of  the  reply  contains  the  same  allegations  as  to  the 
sale  and  deed  to  Candee. 

The  third  count  of  the  reply  alleges  that  after  Knapp  had 
received  his  deed  under  the  first  sale,  he  suffered  and  permit- 
ted the  said  John  Howe  to  remain  in  the  peaceable  possession 
of  said  premises  and  to  rent  the  same  as  his  own  to  plaintiff's 
assignor,  Martin  Howe,  who  was  wholly  ignorant  of  said  sher- 
iff's sale  and  deed,  and  permitted  said  Howe  to  plant  the 
land  with  crops,  and  expend  large  sums  of  money  and  much 
labor  in  the  cultivation  thereof,  all  of  which  was  done  with  the 
full  knowledge  and  consent  of  said  Knapp,  and  after  said  crops 
had  been  raised  and  matured,  he  wrongfully  sued  out  the  writ 
of  injunction  mentioned  in  the  petition,  and  deprived  said 
Martin  and  John  Howe  of  the  fruits  of  their  labor.  The  de- 
fendants filed  a  demurrer  to  the  first  and  second  counts  of  the 
reply  on  the  ground  that  the  plaintiff  in  this  action  cannot 
collaterally  attack  the  titles  of  Knapp  and  Candee  under  said 
sales  and  sheriff's  deeds.  This  demurrer  was  overruled,  to 
which  the  defendants  excepted.  The  defendants  filed  a  second 
and  third  amendment  to  their  answer,  which  need  not  here  be 
set  out.  The  cause  was  tried  to  a  jury,  and  a  verdict  was  re- 
turned and  judgment  rendered  for  the  plaintiff  for  two  hun- 
dred dollars.     Both  parties  appeal. 

Boies  i&  Conchy  for  plaintiff. 

Hemenway  db  Polk^  for  defendants. 

Day,  J. — I.     As  to  the  plaintiff'* s  appeal, 

1.  In  the  ruling  upon  the  demurrer  to  the  reply,  and  in  the 
.id  mission  of  the  evidence  upon  the  trial,  the  court  adopted 
the  plaintiff's  view  that  it  was  competent  to  inquire  into  the 
validity  of  the  title  of  Candee  and  of  the  defendant  Knapp, 
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Tinder  their  respective  slieriff 's  deeds.  When,  however,  th 
court  came  to  charge  the  jury,  it  instructed  as  follows: 

'*Yon  are  instructed  in  the  first  place  to  disregard  all  testi 
mony  admitted,  bearing  on  the  question  of  the  validity  of  th 
slieritl's  sales  and  deeds;  and  you  should  treat  the  deed  ipad 
hy  the  sheriff  to  defendant  Knapp  as  valid,  and  as  conveyiDj 
\k»  him  the  absohite  title  and  ownership  of  the  premises  ii 
question  and  the  crops  thereon  at  the  date  of  said  deed,  to-wii 
May  2,  1876." 

The  plaintiff  assigns  the  giving  of  this  instruction  as  erroi 

It  is  insisted  that  the  sale  and  sheriflfs  deed  to  both  Cande 

1  homkstrad:  ^^^  *^®  defendant  Knapp,  are  void,  because  th 

execution  sale!  iiomestead  of  Johu  Howc  was  not  platted  and  si 

apart  before  the  sale. 

The  evidence  shows  that  John  Howe  owned  255  acres  o 
land,  which  he  used  together  as  a  farm,  one-half  situated  i 
Clack  Hawk  county,  and  one-half  in  Grundy  county,  separate 
by  a  highway,  and  that  the  dwelling  in  which  he  resides,  au 
all  the  appurtenant  buildings,  are  situated  upon  the  land  i 
Bhick  Hawk  county.  The  land  involved  in  this  controversy: 
pitnated  in  Grundy  county. 

The  plaintiff  relies  upon  Linscott  v,  Lamart^  46  Iowa,  31! 
and  White  v.  Rowley^  Id.,  680.  In  Linscott  v.  Lamartj  tl 
execution  defendant  owned  but  seventy-one  and  yf^  acre 
One-half  of  it  was  sold,  leaving  less  than  the  forty  acres  1 
which  the  execution  defendant  was  entitled  as  a  homester 
It  was  because  more  land  was  sold  than  was  liable  to  be  sol 
in  satisfaction  of  the  judgment  that  the  sale  was  held  voi< 
111  White  V.  Rowley^  as  in  this  case,  enough  land  for  the  ex< 
cution  defendant's  homestead  was  left,  but  the  action  was 
direct  proceeding  to  set  the  sheriff's  sale  aside.  The  sale  w 
simply  held  invalid.  In  our  opinion  a  sheriff's  sale  made  j 
shown  in  tlie  present  case,  is  voidable  but  not  void.  It  migl 
be  set  aside  in  a  direct  proceeding  between  the  parties,  inst 
tuted  within  proper  time.     Still,  it  may  be  to  the  interest  ( 
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the  execution  defendant  that  the  sale  sliould  stand,  and  he  Jias 
a  right  to  disregard  the  irregularity,  if  he  see  proper.  The 
Bale  cannot  be  collaterally  called  in  question,  as  was  attempted 
in  this  case.     The  court  did  not  err  in  giving  this  instruction. 

2.  The  conrt  in  substance  directed  the  jury  that  if  plain tift* 
could  recover  at  all,  it  was  solely  upon  the  ground  that  his 
LTENANTat  assignor,  Martin  Howe,  became  a  tenant  at  will, 
crop®.  of  the  defendant  Knapp.  The  court  further  in- 
structed the  jury  as  follows:  *'  If  you  find  plaintiff  entitled  to 
a  verdict  under  the  evidence  and  the  preceding  instructions, 
you  should  allow  him  the  actual  value,  on  August  2,  1876,  of 
such  of  the  crops  as  were  planted  after  May  2,  1876,  and  the 
value  of  the  work  done  upon  the  other  crops  between  said 
dates." 

May  2,  1876,  is  the  date  of  the  sheriffs  deed  to  Knapp,  and 
August  2,  1876,  is  the  date  of  the  service  of  the  injunction. 
The  idea  of  the  court  seems  to  be  that  if  Martin  Howe  became 
a  tenant  at  will  of  Knapp,  by  being  allowed  to  remain  in  pos- 
session of  the  premises,  after  Knapp  became  entitled  to  them 
under  the  sheriff's  deed,  executed  May  2d,  he  became  such 
tenant  only  as  t^  such  of  the  crops  as  were  planted  after  May 
2d,  and  not  as  to  the  wheat  and  oats  and  other  crops,  which 
were  then  growing  upon  the  land.  This  position,  we  think,  is 
erroneous.  If  Martin  llowe  became  a  tenant  at  will,  he  be- 
came a  tenant  of  the  land  in  its  then  condition,  entitled  to  the 
crops  growing  at  the  time,  as  well  as  to  those  subsequently 
planted,  and  liable  to  acconnt  for  the  reasonable  rental  value 
of  the  premises,  which  would  be  enhanced  by  the  fact  that,  at 
the  time  the  tenancy  began,  immatured  crops  were  growing 
upon  the  premises.  In  giving  this  instruction,  we  think  the 
jourt  erred. 

3.  The  petition  in  the  action  in  which  the  injunction  was 
jued  out  alleges  that  the  defendants  in  that  action  trespassed 
ipon  plaintiffs  premises  and  stock;  that  they  claim  to  be  the 
)Wiier8  of  said  crops,  and  threaten,  and  intend  to,  and  aro 
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about  to  remove  said  crops  and  appropriate  them  to  their  ow 
use,  and  that  they  will  do  so  unless  restrained  by  injuiictioi 
There  was  evidence  tending  to  show  that  plaintiff's  assignor 
the  Howes,  were  in  actual  possession  of  the  lands  in  questioi 
claiming  the  same  adverse  to  the  defendant  Knapp;  that  sdc 
]>ossession  was  originally  rightful,  and  before  the  service  of  tl 
writ  of  injunction  had  never  been  surrendered  or  distnrbe 
Phiintiff  asked  the  court  to  instruct  that  if  the  Howes  were  i 
l)()stie.^aed,  Knapp  could  not  maintain  an  action  of  trespass,  ar 
tlierefore  the  injunction  was  wrongfully  sued  out.  The  refns 
to  give  this  instruction  is  assigned  as  error.  It  is  claimed  I 
]>laintiff  that  where  there  is  an  actual  adverse  possession 
another,  tlie  owner  cannot  maintain  trespass.  Under  our  sj 
tem  of  j)rocedure,  all  forms  of  action  are  abolished.  Althoui 
the  petition  alleges  that  the  defendants  trespassed  upon  ti 
])remises,  yet  the  gist  of  the  action  is  to  prevent  the  How 
from  appropriating  to  their  own  use  crops  which  the  defen 
ant  Knapp  claims  to  be  his.  Knapp  might  maintain  an  acti 
for  tliis  purpose,  notwithstanding  the  fact  that  the  Howes  we 
in  possession  of  the  premises.  There  was  no  error  in  refusii 
the  instruction. 

II.     As  to  the  defendants'  appeal, 

1.  The  court  instructed  the  jury  as  follows:  "6.  The  on 
questions  *  *  -it  *  remaining  for  j^our  co 
sideration  are  as  to  whether  the  plaintiff's  assignor.  Mart 

;^ :when  Howc,  became  a  tenant  at  will  of  said  dcfenda 

created.  Knapp,  and  that  thereby  the  said  wilt  of  injui 

tion  was  wrongfully  issued,  and,  if  so,  the  amount  of  dama^ 
thereby  sustained. 

*'  7.  The  statute  provides  that  any  person  in  the  possessi^ 
of  real  property  with  the  assent  of  the  owner  is  presumed  to  b< 
tenant  at  will  until  the  contrary  is  shown, 

'•  Such  assent  need  not  be  in  the  shape  of  an  express  agn 
iiient  written  or  spoken  between  the  parties,  but  it  is  sufficic 
to  create  such  tenancy  In  this  case,  if  the  defendant  Knaj 
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ben  knowledge  came  to  bim  of  tbe  occupancy  and  cultiva- 
L>n  of  tbe  premises  in  question,  failed  to  object  tbereto,  and 
)  acted  as  to  lead  said  Martin  Howe,  in  tbe  exercise  of  a  rea- 
►nable  understanding  under  tbe  circumstances,  to  believe  tbat 
lid  Knapp  did  not  object  to  bis  remaining  on  said  premises 
id  cultivating  same." 

Tbe  evidence  is  abundant  tbat  wbilst  Knapp  insisted  tbat 
is  rigbts  as  landlord  of  tbe  premises  sbould  be  recognized, 
[artin  Howe  refused  upon  all  occasions  to  admit  tbat  Knapp 
\d  any  rigbts  on  tbe  premises,  and  would  not  recognize  bim 
;  landlord,  but  claimed  to  bold  adversely  to  bim,  under  John 
owe,  Sr.  The  error  in. this  instruction  is  in  assmning  tbat 
\e  failure  of  the  owner  out  of  possession  to  object  to  tbe  pos- 
«8ion  of  tbe  occupant,  will  alone  create  a  tenancy  at  will.  ^ 

.  tenancy  at  will  cannot  be  created  without  tbe  assent,  express 
r  implied,  of  both  parties.  The  statute  provides,  section 
}14,  Code  1873,  that  ''  any  person  in  the  possession  of  real 
roperty  with  tbe  assent  of  tbe  owner,  is  presumed  to  be  a 
jnant  at  will,  until  tbe  contrary  is  shown."  Possession  witb 
le  assent  of  tbe  owner  raises  merely  a  presumption  of  a  ten-  7 

icy  at  will,  which  may  be  rebutted.  When  it  is  shown 'that 
le  person  in  possession  does  not  recognize  tbe  owner  as  land- 
>rd,  but  holds  adversely,  either  as  owner,  or  as  the  tenant  of 
Qotber  whom  be  recognizes  as  owner,  the  presumption  of  a 
mancy  at  will  is  rebutted.  Tbe  court  erred  in  giving  tbis 
jstruction. 

•2.  The  evidence  shows  tbat  on  the  28tli  of  August,  1875, 
le  premises  in  controversy  were  sold  at  sheriflTs  sale  to 
SHERIFF'S  Marietta  H.  Candee,  under  tbe  foreclosure  of  a 
ag  crops.  mortgage  against  John  and  Catharine  Howe  as 
lortgagors,  and  H.  Ruble  and  J.  T.  Knapp,  as  subsequent 
icambrancers. 
A  sheriff's  deed  was  executed  to  Candee,  August  29,  18TG. 
he  mortgage  was  senior  in  point  of  right  to  any  claim  of 
[napp,  and  the  sheriff's  deed,  executed  pursuant  to  the  fore- 
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closure  tliereotj  divested  all  of  Kiiapp's  rights  in  the  premis 
Ifj  therefore,  a  tenancy  at  will  cxii&ted  between  Knapp  a 
liar  tin  Li  owe,  it  tennhmted  on  the  29tli  day  of  August,  ISi 
and  all  of  Knapp'd  riglitt,  and  ilowe'ij  aa  well,  were  trauderi 
to  Candee,  At  tliia  time  the  corn  crop  was  growing  npan  ( 
premises,  immature.  The  defendants  requei^ted  the  court 
instruct  as  follows:  *'  After  the  execution  of  the  deinl 
Oandee,  the  defendant  Knajjp  ceased  to  have  any  right  to  1 
possession  of  the  premises,  and  if  he  took  any  crops  therefn 
after  tliat  date,  he  must  accuuntto  Caudee  therefor,  and  pldi 
iff  cannot  recover  therefor  in  this  action,"  This  inetructi 
or  one  embodying  its  principles,  should  have  been  given. 

This  decision  eiifficiently  indicates  our  view  of  the  law 
the  case,  without  further  consideration  of  the  errors  diseua^ 
by  the  defendant  One-half  of  the  costs  of  tliis  appeal  wih 
taxed  to  the  plaintiff,  and  oue-half  to  the  defendants. 

On  both  appeals  the  judgment  is 


Keteksi:d 


Wkimore  V,  McMillan  ev  al, 

1  *  Practice  in  the  Supreme  Court.  An  objection  not  preaented  in 
motion  to  fetrikci  or  lu  any  manner  raised  in  the  court  below,  will 
be  considered* 

2.  Bankruptey;  btatk  coukts:  ACT^o^' et  assignee.  An  HBsiffnt^ 
banUroptcy  may  maintain  an  action  in  the  state  courts  to  recover 
property  of  the  eilate,  when  tho  rigiit  thereto  does  aot  depend  upon 
pro  visions  of  the  hankrapt  Uw, 

8.  :  ;  iNTERVKNTiax,    The  aasig-nee  ac^juires  such  an  inbe 

in  the  prop(^rty  of  the  Imnknipt  an  authorizca  him  to  intervene  ut 
Beetion  3228  of  the  Code,  or  maintain  an  independent  action  for  the 
00 very  of  the  property  fiundulently  conveyed  by  the  hanfeupt. 

Appeal  f mm  Guthrie  DUtrict  Court, 

O^theSOtbday  of  July,  1878,  tiie  plaintiff  eoramen* 
agaiust  the  dcfenduntj  Jamea  Mcilillan,  sheriff,  au  action 
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>levin  fur  certain  per^soiml  property,  alleging  that  the  plaint- 
is  tbe  owner  and  entitled  to  tlio  innnediate  poseefision 
i^reof,  A  writ  of  replevin  waa  issued  an  J  the  plaintiff  was 
iced  in  possession  of  said  property.  Tbe  defendant  an* 
ered,  averring  tbat  he  seized  said  /^oods,  and  held  possession 
sreofj  hy  virttte  of  a  writ  of  attacluncnt  issued  in  a  proceed - 
T  wherein  one  C.  II.  Ziiiu  was  plaintiff  and  one  J.  A. 
lumpsou  was  defendant,  and  that  the  goods  were  at  the  time 
said  levy  tbe  property  of  said  Tliompson. 
At  the  same  time  DaiK  Brown,  as  assignee  in  bankrnptcy 
said  J,  A,  Thompson^  appeared  and  filed  a  petition  in  in- 
*  vent  ion.  In  the  first  count  of  the  p.itition  it  is  alleged  in 
bstance  that  J*  A*  Thompson  was  adjudged  a  bankrupt  on 
3  own  petition  by  tbe  District  Court  of  the  United  States 
r  the  District  of  Iowa,  whicli  cause  is  now  pending;  that  on 
e  2Gth  day  of  September^  1878,  John  Mitchell,  Esq.,  one  of 
B  Eegiatera  in  Bankruptcy^  conveyed  nnto  intervener  as  as- 
!jnee  of  the  said  J,  A,  Thompson^  all  his  estate,  real  and  per- 
nal,  including  the  property  in  controverBy;  that  on  the  ITtli 
y  of  July,  1878,  J.  A,  Thompson  was  the  owner  and  pos- 
ssor  io  bis  own  right  of  a  stock  of  general  merchandfsej  and 
is  carrying  on  tbe  business  of  a  retail  merchant  in  the  city 
Panom,  in  tbe  county  of  Gntlirio;  that  while  carrying  on 
id  business  Thompson  sold  on  credit  and  accuuilnated  a  large 
nonut  and  number  of  accounts;  that  on  or  about  tbe  17th  day 
'  July,  1878,  said  Thompson  beiui^  insolvent,  with  intent  to 
leat  and  defraud  bis  creditors,  and  to  iiinder,  and  delay  them 
tbe  collection  of  their  several  claims,  did,  combining  and 
inspiring  with  plaintiff  herein,  make  a  pretended  sale  and 
mveyan(i€  of  his  entire  stock  in  tr.ido  and  books  of  account 
'  plaintiff,  for  no  contideratiun,  or  if  any  consideration,  only 
iiuuiiual  and  frandnletit  one,  for  the  purpose  of  placing  said 
royterty  beyond  tbe  reach  of  bis  creditors;  that  the  plaintiff, 
ith  fnli  knowledge  of  tbe  fraudulent  intent  and  purpose  of 
dd  Thompson^  and  with  full  knowledge  of  his  insolvency,  and 
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with  intent  and  purpose  on  bis  part  of  aiding  Thompson 
defraudinf^,  hindering,  and  delaying  his  creditors,  made  a  p 
tended  purchase  of  all  the  merchandise  and  accounts  of  .Thou 
Ron,  and  now  claims  to  be  tlie  owner  thereof;  that  on  or  ab( 
the  irth  day  of  July,  187S,  Charles  II.  Zinn,  a  credit.>r 
Thompson,  commenced  a  suit  in  the  Guthrie  District  C<> 
by  attachment,  and  levied  upon  the  goods  and  ])rn;>'j 
[claimed  in  plaintiflF's  petition  as  tlie  property  of  said  Tlioii 
son,  for  the  purpose  of  collecting  and  securing  his  ch 
against  Thompson,  and  the  plaintift'  thereafter  commenced  i 
present  suit  in  replevin  to  recover  said  goods,  and  gavi 
bond  witb  sureties  conditioned  for  the  return  of  said  goc 
and  tlie  payment  of  all  costs  that  might  be  adjudged  aga 
him. 

The  second  count  of  the  petition  alleges  in  substance  t 
the  attachment  suit  of  Charles  H.  Zinn  against  said  J. 
Thompson  was  commenced  on  or  about  the  17tli  of  Ji 
1878,  within  four  months  next  preceding  the  date  of  thefil 
of  the  petition  in  bankruptcy  by  Thompson,  which  petit 
was  filed  August  2,  1878,  and  that  upon  making  an  as^i^ 
ment  of  the  estate  of  Thompson  to  petitioner  the  attacliin 
was  dissolved  by  operation  of  law,  and  the  attached  prope 
passed  to  and  vested  in  petitioner  as  the  assignee  in  bankrupt 
that  on  or  about  the  17th  day  of  July,  1878,  said  Thomps 
being  insolvent  a  period  within  six  months  before  the  fil 
of  said  petition  in  bankruptcy,  made  a  sale  and  conveyance 
his  entire  stock  in  trade  as  a  retail  merchant  to  Ira  Wetinc 
who  then  had  reasonable  cause  to  believe  said  Thompson  to 
insolvent,  and  knew  said  sale  was  made  with  a  view  of  p 
renting  the  property  of  said  Thompson  from  coming  into 
hands  of  his  assignee  in  bankruptcy,  and  of  preventing  the  sa 
from  being  distributed  under  the  bankruptcy  statutes  of  ' 
United  States;  that  said  sale  was  made  out  of  the  usual  a 
ordinary  course  of  trade,  and  for  the  purpose  of  defrauding' 1 
creditors  of  Thompson,  in  \vhich  fraudulent  purpose  We: iii> 
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idpated;  tliiit  the  property  so  conveyed  was  of  tliereaacm* 
I  value  of  twenty- five  hundred  dollars, 
etitioiier  asks  to  intervene,  and  tliat  he  have  judgment  for 
surrendtr  and  delivery  of  said  goods  and  accounts  to  liiin- 
as  assignee,  and  that  in  default  of  t!ie  delivery  of  said  goods 
acconntSj  he  have  judgment  for  53,500  against  said  par- 
aiid  the  Hire  ties  on  the  replevin  bond, 
lie  plaintift'  moved  the  court  to  strike  the  petition  of  inter- 
tiun  from  the  files  ou  tlie  ground  that  tlie  petition  sliovvs 
matively  the  iutervenor  lias  no  interest  in  the  subject-mat- 
r*f  the  aetion,  and  the  court  has  no  jtinsdiction  over  tlie 
tors  pleaded  in  the  petition  of  intervention*  Tlie  court 
rained  the  motion  as  to  the  second  connt  of  tlie  petition  of 
Tvention,  and  overruled  it  aa  to  the  first  count.  From  the 
rrnliug  of  the  motion  as  to  the  fii^t  count  the  plaintiff  ap- 
is, 

^ hades  S.  Fogg  and  Wright  tSs  Wright^  for  appellant- 

li'own  c6  Dudley  and  S,  D.  Nicftols^  for  appellee. 

>AY*  J. — I,  No  complaint  is  made  of  the  ortlcr  of  the 
rt  striking  out  the  second  ex)unt  of  the  petition  of  intcr- 
^ACTtcE  vent  ion.  The  ruling  is  clearly  in  accord  with  tlie 
mecoufL  liolding  of  this  court  in  Uedd  i\  Sjvingstead^  51 
ra,  502;  and  Brewster  v,  DrjfJcn  c&  Bernj,  53  Id.,  657-  Tlio 
*el!ant contends  that  when  it  is  conceded  that  the  court  could 
tike  jurisdiction  of  the  matter  eet  up  in  the  second  count 
lie  petition,  the  appellee  in  effect  surrenders  his  wliolecase, 
aiise  the  relief  prayed  in  predicated  upon  the  "whole  peti- 
1,  and  no  se]>anite  relief  is  asked  on  the  first  count  alone. 
^  regard  it  a  sufiicient  answer  to  tliis  position  that  no  such 
tit  is  made  in  the  motion  to  strike  the  petition  from  the  files, 
■  \rns  such  objection  raised  to  the  first  connt  in  any  manner 
the  court  below.  If  it  had  been,  tlie  iutervenor  might  have 
ended  hia  petition. 
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II.     There  has  beeu  much  discussion  and  considerable 
flict  as  to  the  ri«^ht  of  an  assignee  in  bankruptcy  to  main 
2.  BANKRUPT-  an  action  in  the  State  courts  to  recover  the  ej 

CY  :    State  .iii  ti  '/.^t/i.  rr 

courts :  ac-     of  the  bankrupt.     In  the  case  of  Clailui  v,  Ii> 

tion  by  a»-  *  *' 

sigiiee.  .jrnan,  93  U.  S.,  130,  it  was  authoritatively  settle 

the  Supreme  Court  of  the  United  States  that  under  the  b 
rupt  act  of  March  2,  1867,  an  assignee  might  maintain  i 
suit  in  the  State  courts.  This  decision  was  made  upon  a 
troversy  arising  prior  to  the  enactment  of  section  711, 
vised  Statutes  of  the  United  States,  which  provides  that 
jurisdiction  vested  in  the  courts  of  the  United  States  shal 
exclusive  of  the  courts  of  the  several  States  of  all  matterc 
proceedings  in  bankruptcy.  In  Claflin  v,  Uousefnan,  su 
referring  to  this  section  the  court  say:  *'  Whether  this  r 
la! ion  will  or  will  not  affect  the  cognizance  of  plenary  acl 
and  suits  it  is  not  necessary  now  to  determine."  In  H^a 
Springsteadj  51  Iowa,  502,  it  was  held  that  the  State  co 
have  no  jurisdiction  in  an  action  to  vacate  a  judgment  valit 
der  the  laws  of  the  State,  but  invalid  by  reason  of  beiii 
fraud  of  the  Federal  bankrupt  law.  In  Brtwsier  v,  Dryde 
Ben^y^  53  Iowa,  657,  it  was  held  that  a  State  court  has  no  ji 
diction  to  cancel  a  conveyance  valid  under  the  laws  of  theS 
upon  the  ground  that  it  was  made  in  contravention  of 
bankrupt  law.  Neither  of  these  cases  touches  the  qnes 
presented  in  the  iirst  count  of  the  intervenor's  petition, 
that  count  of  the  petition  it  is  sought  to  set  aside  a  con 
ance  of  the  property  of  the  bankrupt,  because  made  in  f 
of  the  rights  of  creditors  under  the  common  law  and  the 
of  the  State.  The  invalidity  of  the  conveyance  does  not 
pend  upon  any  provision  of  the  bankrupt  law. 

An  amendment  of  section  4974  of  Eevised  Statutes  of 
United  States,  adopted  June  22,  1874,  is  as  follows:  '^  J 
videdy  that  the  court  having  charge  of  the  estate  of  any  bj 
rupt  may  direct  that  any  of  the  legal  assets  or  debts  of 
bankrupt,   as    contradistinguished  from  equitable  dema 
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I,  when  such  debt  does  not  exceed  five  liundred  dollars,  be 
jcted  in  the  courts  of  the  State  where  such  bankrupt  re- 
3  having  jurisdiction  of  claims  of  such  nature  and  amount." 
appellant  relies  upon  this  provision  of  the  statute  as  nega- 
\g  any  jurisdiction  of  the  State  courts,  except  in  cases 
re  the  amount  does  not  exceed  five  hundred  dollars,  and 
eonrt  having  jurisdiction  of  the  estate  has  directed  the  ac- 
to  be  brought  in  the  State  court.  Referring  to  this  pro- 
)n  the  Supreme  Court  of  Massachusetts,  in  Goodrich  v. 
souj  119  Mass.,  429,  say  that  its  effect  ''is  not  to  confer  or 
away  jurisdictioh  of  the  State  courts,  but  simply  to  allow 
Federal  courts  of  original  jurisdiction  to  decline  to  enter- 
actions  at  common  law  to  whicli  the  assignee  is  a  party,  in 
ih  the  debt  demanded  is  less  than  the  amount  which  de- 
lines  the  jurisdiction  (^  those  courts  in  other  cases."  We 
k  this  is  the  correct  construction  of  this  statute.  In 
'der  V.  Ilonohin^  72  N.  Y.,  159,  the  court  of  appeals  of 
J  York  hold  that,  notwithstanding  the  provisions  of  sec- 
711,  and  the  amendment  to  section  4974  of  the  Eevised 
tites  above  referred  to,  a  State  court  has  jurisdiction  of  an 
)n  by  an  assignee  in  bankruptcy  to  recover  a  debt  due  the 
^rupt.  In  the  course  of  a  well  prepared  opinion  the  court' 
"  When  a  common  law  action  is  an  appropriate  remedy 
nforce  a  right  asserted  by  an  assignee  in  bankruptcy, 
ther  the  right  is  given  by  the  bankrupt  act,  or  existed  in 
r  of  the  bankrupt  before  the  bankruptcy,  an  action  to 
rce  or  vindicate  the  right  is  not  a  matter  or  proceeding  in 
:mptcy  within  section  711.  The  exercise  of  the  original 
ordinary  jurisdiction  of  the  State  courts  in  such  cases  is 
>  proper  sense  an  exercise  of  jurisdiction  in  bankruptcy. 
fact  that  the  plaintiff  makes  his  title  under  the  bankrupt 
>y  assignment  from  the  debtor,  or  by  force  or  operation  of 
Lct  itself,  does  not  njake  the  suit  a  matter  or  proceeding 
mkruptcy,  any  more  than  would  a  suit  brought  by  an  as- 
je  appointed  under  the  State  insolvent  law  to  recover  a 
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debt  owing  to  the  insolvent  be  a  proceeding  or  m«itter  in 
solvency."  A  portion  of  this  language  may  seem  to  con 
with  tlie  decisions  of  this  conrt  in  Ilecht  v.  Springstead^  an 
Brewster  v,  Dryden  c5  Berry ^  B'ttpra^  bnt  the  point  actuallj 
cided  is  not  in  conflict  with  those  cases.  There  is  a  manifest 
tinction  between  an  action  brought  in  a  State  court  by  ai 
signee  in  bankruptcy  to  enforce  a  right  which  depends  for  it 
istence  entirely  upon  the  provisions  of  the  bankrupt  lawai 
enforce  a  right  or  recover  a  claim  existing  under  the  com 
law,  or  under  the  laws  of  the  State.  We  think  that  ar 
signee  in  bankruptcy  may  maintain  an  action  in  the  i 
courts  to  recover  the  property  of  the  estate  in  a  case  when 
right  to  the  property  does  not  depend  upon  the  provision 
the  bankrupt  law. 

III.     Section  3228  of  the  Code  provides:     '*  If  a  third 
son  claim  the  property,  or  any  part  thereof,  the  plaintiff 

3  . .  amend  and  bring  him  in  as  a  co-defendant,  or 

intervention.'  defendant  may  obtain  his  substitution  by  the  pi 
mode,  or  the  claimant  may  himself  intervene  by  the  pr( 
of  intervenor."  It  may  be  conceded  that  a  debtor  who 
fraudulently  conveyed  his  property  could  not  intervene  i 
'action  for  the  purpose  of  setting  the  conveyance  aside.  It 
further  be  conceded  tljat  a  simple  creditor,  without  any 
would  not  have  such  interest  in  the  property  as  would  an 
ize  him  to  intervene  ai.d  claim  the  property.  But  an  assi 
in  bankruptcy  stands  in  a  position  diflferent  from  the  d< 
or  a  simple  creditor.  He  succeeds  to  the  rights  of  the  de 
and  in  addition  thereto  he  becomes  the  agent  of  all  the  c 
tors  for  the  protection  of  their  rights.  There  can  be  no  c 
that  an  assignee  in  bankruptcy  acquires  such  an  interest  i 
property  of  a  bankrupt  fraudulently  conveyed  that  he 
maintain  an  independent  action  to  recover  the  property. 
Itn  V.  Massey^  17  Wal.,  35J;  In  re  Gumey^  15  B.  E.., 
In  Miles  v,  Jones,  15  B.  Eeg.,  150,  it  is  said  by  Stron; 
that,  notw^ithstanding  some  decisions  to  the  contrary,  an  ass: 
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I  Liuakraptcy  stand  a  in  tlie  position  of  a  jodgment  creditor, 
id  tlii*t  tho  ad  judical  t  ion  of  bankruptcy  is  equivalent  to  the 
^tiuvery  Lif  a  judgment  and  a  kvy.  Stjc%ftl&*:s  Adams  ^^  Jfer- 
[ants'  Natiomd  Bank  of  ImlaumpoVm^  2  Federal  Reporter, 
14;  In  re  Wermt^  5  Dillon,  119. 

If  the  assigneG  acquired  sueli  ah  interest  iti  the  property  in 
MUroversy  tliat  he  could  have  instituted  In  the  courts  of  this 
Ute  an  iiide]>endent  action  to  recover  it,  it  folluws  iieeesgarilj^ 
e  tilt  Ilk,  that  he  aci]uired  such  interest  as  authorizes  him  to 
itervene  under  the  provisionfl  of  eection  3228  of  the  Code* 
lie  conrt,  in  our  opinion,  did  not  err  in  refusing  to  striko 
•om  the  files  the  first  count  of  intervenor'e  petition. 

Affirmed, 


The  State  v.  CoNNEnAM* 


Criminal  XiBw:  mtsdemeanou:  APrMAitA^cE  bt  coitk^kt..  An  in- 
diHraent  for  p^^rietinjr  nn  officer  semnpr  leyral  process  cbartfi»a  a  misde- 
meanor. In  «uch  ciwe  the  df^fendnnt  tna}*  nppeur  bj  counsel  \vm\  tie- 
muDtl  a  triaU  ftnd  it  waa  error  tbr  ttio  uaurt  to  rt}f\iae  a  trial  ami  order  ti 
forfeitare  of  the  bond, 

1  A  P  PK  AL ;  If  I K  A  L  o  tu)  Kit.    The  or^cr  of  Tor  f d  tu  m  de  ter  mi  ned  t  h*' 

defendant's  liabHity  on  Lli*?  bond,  an  I  w^is,  in  this  caB€»  a  final  arder* 
from  which  defendant  eould  appeal. 

Appeal  frmfh  StQry  Dktnct  Court. 

Monday,   Decemuer  12. 

At  the  September  term,  1880^  of  the  Story  District  Court 
le  ilefendant  was  indicted  for  ret^isting  au  officer  serving  legal 
rc»ce<§*4^  and  at  the  same  tonii  he  appeared  in  person  and  h}' 
»tiiii^el  and  vraived  arruiguineut  and  tiled  a  plea  of  not  guilty, 
be  c^iise  was  thereupon  continued  to  the  February  tenu,18SI* 
id  the  defendant  gave  bond  for  his  apjieanuiee  in  the  b-uni  of 
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$200.  At  the  February  term,  the  defendant  not  appearing  i 
person,  his  bond  was  forfeited,  and  jiidginent  was  rendere 
against  the  defendant  fnr  thirty  dollars,  the  costs  of  suit.  Tl 
defendant  appeals.  The  material  facts  are  stated  in  tl 
opinion. 

Martin  cfe  Sellers  and  J,  S,  Frazier^  for  appellant 

No  argument  for  appellee. 

Day,  J. — I.     At  the  February  term,  1881,  the  defendanl 

altorney  filed  a  motion  stating  that  the  clerk  of  the  court  i 

r  CRIMINAL    fused  to  issue  subpoenas  for  the  defendant's  wi 

ineanor:  ap-   nesses,  and  askinff  the  court  to  require  the  clerk 

l>earance  by  '  ^  *■ 

counsel.  issue  subpoenas  for  five  witnesses  named.  On  Fe 

ruary  3d  this  motion  was  sustained,  and  the  clerk  wasrequin 
tn  issue  subpoenas. 

On  the  4th  of  February  the  defendant's  attorney  filed 
motion  and  aflidavit  for  a  continuance  till  the  next  day,  ort( 
subsequent  term  of  the  court,  setting  up  the  particular  fa( 
intended  to  be  proved;  that  defendant  was  unable  to  obtain  su 
poenas  imtll  the  third,  and  that  by  a  mistake  of  the  depn 
sheriff  the  witnesses  were  not  subpoenaed  to  appear  on  t 
fourth.  The  State  filed  no  objections  to  the  motion  for  a  caj 
tinuance.  Thecourt  thereupon  overruled  tlie  motion  for  ace 
tinuance.  The  case  was  then  called  for  trial,  and  the  defen 
ant  did  not  appear  in  person,  but  appeared  by  attorney,  w 
waived  the  defendant's  personal  apj>earance  and  announc 
himself  ready  for  trial,  and  demanded  a  trial.  The  court  i 
fused  to  try  the  cause  and  forfeited  the  defendant's  bond,  a 
afterward,  upon  motion  of  the  district-attorney,  render 
judgment  against  the  defendant  for  thirty  dollars  costs. 

The  offense  for  which  defendant  was  indicted  is  a  mis( 
meanor.     Code,  §  3960.     Section  4351  of  the  Code  provid< 
*^  If  the  indictment  be  for  a  misdemeanor,  the  trial  may 
had  in  the  absence  of  the  defendant,  if  he  appear  by  counse 
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nder  this  statute  it  was  competent  for  the  defendant  to  ap- 
3ar  by  counsel  and  demand  a  trial.  It  was  error  for  the  court 
>  refuse  the  defendant  a  trial  and  order  a  forfeiture  of  the 
)nd.  See  also  sections  4461  and  4497,  which  render  it  un- 
Bcessarj  that  the  defendant  should  be  personally  present  at 
le  rendition  of  the  verdict  or  the  pronouncing  of  a  judg- 
lent  in  the  case  of  a  misdemeanor.  If  the  defendant  had  been 
mvicted  and  had  failed  to  surrender  himself  in  execution  of 
le  judgment,  it  would  then  have  been  a  proper  time  for  the 
•rfeiture  of  his  bond.  Code,  §  4596.  This  disposition  of  the 
ise  renders  unnecessary  a  consideration  of  the  other  errors 
iscussed. 

II.  The  attorney-general  submitted  with  the  cause  a  mo- 
on to  strike  the  case  from  the  docket,  and  dismiss  the  appeal 

:  ao-    upon  the  ground  that  no  judgment  has  been  en- 

rder.  tered  by  said  court.     It  is  insisted  in  the  motion 

lat  the  order  of  forfeiture  of  the  bonds  is  only  preliminary  to  a 
ri  t  upon  the  bond.  The  order  of  forfeiture,  however,  does  deter- 
ine  the  defendant's  liability  upon  the  bond,  so  far  as  that  can  be 
>De  in  this  case,  and  is,  so  far  as  this  case  is  concerned,  a  final  or- 
iT.  In  order  to  get  rid  of  this  order,  and  obviate  the  necessity  of 
^fending  an  independent  action  upon  the  bond,  we  think  the 
^fendant  may  prosecute  an  appeal.  Besides,  a  judgment  for 
sts  has  been  rendered  against  the  defendant  and  execution 
rected  to  issue  immediately  thereon.     This  judgment  is  final 

id  Jfrom  that  the  defendant  may  appeal. 

Reversed. 

ToL.  LVII— 23   . 
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Wendlino  V.  Tatlob  KT  AL. 

FromisBory  Kote:  extension  of  tiitb:  dibchabqb  of  8xmi 
Where  the  special  findings  showed  an  agfreement  between  the  pj 
and  the  principal  for  an  extension  of  time  on  ttie  note  sued  on, 
there  was  evidence  tending^  to  show  a  consideration  therefor,  the  o 
was  not  authorized  to  infer,  in  the  absence  of  any  finding  as  to  the  < 
sideration,  that  none  existed,  and  judgment  against  the  sureties 
erroneous. 


2.  :  usury:  practice.    Thequestionof  usury  not  having  been  n 

in  the  court  below,  cannot  be  first  presented  here. 

Appeal  from   Winnesheik  Circuit  Court. 

Monday,  Deoembsb  13. 

Action  upon  a  promissory  note.     There  was  a  verdict 
judgment  for  plain tift*;  defendants  appeal. 

CooUy^  Fannon  <6  AkerSy  for  appellants. 

Brown  cfe  Willlngton^  for  appellee. 

Beck,  J. — I.  The  defendants,  Thomas  Taylor  and  Jos 
Triska,  answered  the  petition;  the  other  defendants  made 
fault.  The  answer  alleges:  firsts  that  the  note  in  suit 
made  on  Sunday;  second^  that  they  signed  it  as  sureties,  wl 
was  well  known  to  plaintiff;  thirds  that  plaintiff  for  a  valui 
consideration  extended  the  time  of  payment  of  the  note  I 
binding  agreement  with  the  principal  without  the  consent 
defendants;  and,  fourth^  that  the  note  has  been  fnlly  paid. 

The  court  submitted  to  the  jury  questions  for  special  i 
ings  which,  with  the  answers,  are  as  follows: 

''1st.     Was  the  note  in  suit  signed  on  Sunday?    Ans.    1 

"2d.     Was  it  delivered  to  the  plaintiff  on  Sunday?  Ans. 

"3d.     Did  the  plaintiff,  when  he  received  the  note,  know  i 
it  was  signed  on  Sunday?    Ans.     No. 

"4th.     Was  the  note  in  suit  included  in  the  $3,000  wl 
the  mortgage  was  given  to  secure?     Ans.     No. 
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5th.  Was  the  note  in  snit  included  in  the  eettlement  at 
llville?    Ana.    No. 

6th.  Was  there  an  agreement  to  extend  the  time  of  pay- 
it  on  the  note  in  suit?    Ans.     Yes. 

7th.  Was  there  an  agreement  made,  after  the  note  in  suit 
^iVen,  that  an  additional  five  per  cent  interest  should  be 
1  thereon— that  is,  five  per  cent  more  than  v^as  at  first 
3ed  tQ  be  paid?    Ans.     No." 

'he  jury  were  not  required  to  render  a  general  verdict  and 
not  do  so. 

'he  defendants  moved  the  court  for  judgment  upon  the 
iial  findings.  The  motion  was  overruled  and  judgment 
entered  for  plaintiff.  A  motion  by  defendants  for  a  new 
I,  based  upon  the  grounds,  among  others,  that  the  findings 
lie  jury  did  not  support  the  judgment,  and  the  motion  for 
gment  by  defendants  ought  to  have  been  sustained,  was 
rruled.  Exceptions  were  duly  taken  to  the  overruling  of 
jndants'  motion  for  judgment  and  for  a  new  trial. 
I.  In  our  opinion  the  Circuit  Court  erred  in  rendering 
gment  for  plaintiff  upon  the  special  findings  of  the  jury 
lOBiis-       and  in  overruling  the  motion  for  a  new  trial.     The 

note :  '^ 

p"rdis-^'  sixth  special  finding  is  that  there  was  an  agree- 
'§?*''  ment  between  plaintiff  and  the  principal  in  the 
5  to  extend  the  time  of  payment.  If  such  agreement  was 
?d  upon  a  consideration  so  that  it  would  have  been  binding 
n  the  plaintiff  he  is  not  entitled  to  recover  in  this  action. 
I  jury  found  the  agreement,  but  were  not  required  to  find 
Jthcr  it  was  based  upon  a  consideration.  The  issue  as  to 
1  a  valid  agreement  was  presented  in  the  pleadings,  and 
•e  was  evidence  tending  to  show  that  there  was  such  a  con- 
it,  and  that  it  was  based  upon  a  consideration.  The  court 
)w  was  not  authorized  to  infer  and  so  hold,  in  the  absence 
,\iy  finding  as  to  the  consideration,  that  none  in  fact  existed. 
3  very  plain  that  if  it  be  conceded  that  the  findings  do  not 
w  tliat  the  agreement  was  based  upon  a  consideration,  they 
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are  not  responsive  to  the  pleadings  in  the  case  presenting 
issue.    They  did  not  therefore  authorize  judgment  for  plaii 

III.  Plaintiff's  counsel  insist  that  the  instructions  of 
court  presenting  to  the  jury  the  questions  for  special  find 
were  not  excepted  to  in  the  court  below.  There  is  some  d 
upon  this  point.  It  need  not,  however,  be  considered,  as 
foregoing  views  dispose  of  the  case. 

IV.  The  defendants  maintain  that  the  court  below  ern 
not  rendering  the  judgment  required  by  law  on  account  ol 
2. :         usury  established  by  the  testimony.     It  is  i 

usury :  *'  •'  •' 

practice.         cicut  to  Say  that  no  such  question  was  made  ii 
court  below,  and  usury  was  not  pleaded  in  the  case, 
question  cannot  be  first  presented  in  this  court.     Other  p< 
noticed  by  counsel  need  not  be  considered. 


Bbvsbsi 


McIntosh  v.  Leb. 

1.  Pleading:  evidence:  judicial  notice.    Where  the  petition  a) 

that  the  written  lease  in  question  was  executed  March  10th,  1878, 
was  Sunday,  and  the  lease  bore  the  same  date,  parol  evidence  that 
not  executed  on  the  day  it  bore  date  wa«  incompetent.     Courts  will 
judicial  notice  that  a  particular  date  falls  on  Sunday. 

2.  Lease:   void:   ratification  op.     The  mere  occupation  of  pre 

will  not  amount  to  a  ratification  of  a  void  lease.    8ome  new  prom 
condition  in  respect  thereto  is  necessary. 

8.  Damages:  proof  of:  practice.     The  amount  of  dama^^  mi 
proved  or  the  party  is  enttled  to  nominal  damages  only;  and  a 
ment  will  not  be  reversed  for  a  failure  to  assess  mere  nominal  dan 

Ajppeal  from  Winneshiek  Circuit  Court, 

Monday,  Decembeb  12. 

Thb  petition  of  plaintiff  alleges  that  on  the  10th  da 
March,  1878,  the  defendant,  Arent  Thompson  Lee,  entered 
a  written  lease  for  certain  premises  from  plaintiff  for  the 
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three  years,  commencing  on  the  let  day  of  March,  1879, 
id  agreed  to  pay  one-half  of  grains  raised  thereon;  that 
hen  the  term  commenced  there  was  abont  90  acres  of  plowed 
od  on  the  premises,  and  defendant,  by  the  terms  of  the  lease, 

part  consideration  for  the  use  of  the  premises,  agreed  to 
ow  the  gronnd,  plowed  as  aforesaid,  each  fall,  and  have  the 
owing  done  at  the  end  of  the  term  in  a  good  and  husband- 
an-like  manner;  that  in  the  fall  of  1879  the  defendant 
jglected  and  refused  to  do  all  the  plowing  that  he  should 
ive  done  as  agreed  by  him  by  the  terms  of  the  lease,  and 
ill  refuses  so  to  do;  that  the  reasonable  value  of  the  plowing 
liich  the  defendant  should  have  done,  and  which  he  did  not 
>,  is  the  sum  of  sixty  dollars;  that  the  defendant  has  aban- 
►ned  the  premises  and  refuses  to  fulfill  the  lease,  to  the  dam- 
:e  of  plaintiff  in  the  sum  of  five  hundred  dollars.  The 
aintiff  asks  judgment  for  these  sums,  and  that  a  writof  attach- 
BDt  issue  to  enforce  his  landlord's  lien  upon  certain  grain 
own  upon  the  premises.  The  defendant  filed  an  answer  as 
Hows: 

**  1-  Denies  that  be  is  indebted  to  the  plaintiff  in  any  sum 
latever. 

"  2.  Defendant  further  answering  shows  that  he  admits  the 
ecution  and  delivery  of  the  lease  in  plaintiff's  petition  set 
t,  but  avers  that  the  same  was  so  executed  and  delivered  on 
oday,  and  therefore  the  same  is  void." 
The  cause  was  tried  to  the  court  and  judgment  was  rendered 
'  defendant.     The  plaintiff  appeals. 

Wilht  cfe  Willety  for  the  appellant. 
No  argument  for  the  appellee. 

Day,  J. — I.  The  plaintiff  testified  that  the  lease  was  not 
jcuted  on  Sunday,  and  that  after  the  delivery  of  the  lease 
i.BAi>n7o:  ^^®  defendant  entered  upon  possession  of  the 
ifciSilio-  premises,  and  cultivated  them  one  year.  No  other 
^'  evidence  was  introduced.     To  the  testimony  that 
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the  lease  was  not  executed  on  Sunday  the  defendant  obje 
as  incompetent,  for  the  reason  that  no  issue  of  that  khi 
presented  in  the  pleadings,  and  the  evidence  tends  to  vary 
terms  of  a  written  contract.    The  court  made  no  ruling  u 
the  objection,  but,  upon  the  submission  of  the  cause,  rend 
judgment  for  the  defendant.     Tlie  petition  alleges  that  the 
fendant  entered  into  the  written  lease  in  question  on  the  '. 
day  of  March,  1878.     Courts  take  judicial  notice  that  the 
day  of  March,  1878,  was  Sunday.    The  petition,  therefore,  i 
feet   alleges   that  the  lease  was  executed  on   Sunday, 
answer  alleges  the  same  thing.     Notwithstanding  this 
gation  of  the  pleadings,  the  plaintiff  seeks  to  have  the  c 
consider  his  testimony    that   the  lease  was  not  executec 
Sunday. 

If  the  plaintiff  had  alleged  that  the  lease,  although  bea 

I  the  date  of  March  10th,  1878,  was  not  in  fact  executed  \ 
that  day,  it  might  have  been  competent  to  prove  upon 

j  day  the  lease  was  executed.    But  under  a  petition  alleging 

I I  it  was  executed  on  the  day  it  bears  date,  it  was  not  comp^ 
,                                to  prove  that  it  was  executed  upon  a  different  date. 

I  II.     It  is  claimed  that  whilst  the  petition  does  not  in  t< 

allege  a  subsequent  ratification  of  the  contract,  yet  it  all 
2.  lease:         facts  which,  under  a  liberal  construction,  sh 

void :  ratifica-  ,  „        ,  *         ,  .    i      ,  .  .  i 

tioaof.  ratl^c.^tlon.     We  think  the  petition  does  noi 

lege  a  ratification  of  the  lease.  It  does  not  expressly  al 
that  the  defendant  entered  upon  and  c>ccupied  the  prem 
except  as  implied  from  the  allegation  that  he  abandoned  tl 
Bnt  something  more  than  mere  occupation  of  the  pren 
would  be  necessary  to  the  ratification  of  the  lease, 
might  render  the  tenant  liable  under  an  implied  promisi 
the  quantum,  meruit^  but  not  for  the  rent  stipulated  in 
lease  according  to  its  terms.  To  that  end  some  new  proi 
to  perform  the  terms  of  the  lease,  or  something  equivj 
thereto,  is  necessary. 

III.    There  is  another  reason  why  the  judgment  in  this 
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umot  be  reversed.  The  first  part  of  the  answer  tenders  no 
iiAM,40«s;  issue  upon  any  allegation  of  fact  in  the  petition. 
KH-Lice,  Mann  v.  ITowe^  9  Iowa,  546,  "  Every  inateriitl 
legation  ni  the  pleading  not  contra  verted  by  a  Rubseqnent 
leading,  ehallj  for  the  purpose  uf  the  miction,  he  deeineil  tnie," 
ode,  section  2712,  ^*But  an  alle^tion  of  value,  or  amount 
'  damage,  shall  not  be  deemed  true  by  a  failure  to  contro- 

The  ullegrttion,  tlierefore,  that  the  phiiuliif  is  damaged  sixty 
>llars  on  ftcc<.iunt  of  a  failnre  to  do  the  breaking,  and  five 
uidred  dollars  on  account  of  tlie  ahandonment  of  the  prem- 
es,  is  not  admitted  by  a  faiinre  to  deny  it. 
The  plaintiff  introduced  no  prouf  of  the  amonnt  of  liis  dam- 
fee,  and  was,  tbereforej  at  the  mo^gt,  entitled  to  a  judgment 
r  but  nominal  damages. 

We  liave  lield  that  we  will  not  reverse  a  case  and   order  a 
!W  trial   for  a  friilm-e  to  assess  mere  nominal  damages*     Wa£- 
n  V,  Van  Meter^  43  Iowa,  76- 
Tlie  judgment  is 

AFKIMMr.D. 


HoiTGa  V.  Hamlin  tx  au 

Usury:  euudbn  op  p  hoof:  e^vidgkce.  Tha  burdtn  of  isbcy  wring  that 
any  piirticuliiF  tnmasiction  w^h  usuriouit,  i^  upon  tbe  p.irty  p^t^adin^ 
usury  by  way  of  defensa.  Tbe  evidence  in  thU  caso  considered  and  lield 
not  B efficient  to  catablLaK  tbe  deFense  of  usary. 

Appmlfrom  Floyd  Dlstiat  Court. 

Monday,  Dkcembee  12. 

AcT[ow  to  foreclose  a  mortga^.     Detente,  nanry.     Trial  to 
e  court,  judgment  for  plaintttf,  and  defendants  appeal- 
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George  K  BouUon^  for  appelln^ts, 

Hurul  ds  SprigfjSf  fur  appellee. 

'    Ske^eks,  J. — The  note  to  secure  which  tlie  morfjfage 
g;\ven  was  executed  by  defendants,  Comfort  Hamlin  an^l  m 
.  ^o™^  The  note  was  payable  to  C.  B.  Ham  1  in,  or  or 

PTl"n*evV      *^^  ^^®  indor&ed  it  to  Jaine^  Sliaw,  who  indui 
'^^''''^'  it   to   the  plaintiff     The  defendants  claim 

while  the  transaction  tx^tween  tliern  and  Shaw  was  in  for 
eale  of  the  note  and  mortgi^c,  it  in  fact  was  a  loan  of  nioi 
Tlie  eale  being  a  mere  devise  to  evade  the  statute  enacte* 
prevent  usury,  the  burden  to  estaljli^h  the  defense  ia  on 
defendants.  The  arrangt^^meut  with  Shaw  was  made  by  C 
Hamlin.  Tliev  arc  the  only  material  witnesses,  llanilin 
tifie?  he  applied  to  Shaw  for  a  loan  and  that  a  eale  of  the  i 
and  mortage  was  agrctid  upon  to  enable  Shaw  to  obtain  d 
than  ten  per  cent  per  annum.  Tliitt  is  denied  by  Shaw  i\w 
tetjtitie*  he  purchased  the  note*  There  is  no  evidence  wl 
materially  corroborates  eitlier  of  these  witne^^ses.  We  ear 
therefnra  say  the  delense  pleaded  has  been  established.  1 
said  the  evidence  of  Shaw  is  equivocal  and  that  he  gave  i 
spon^iivc  answers  to  tlie  questions  asked  him,  Wliile  this 
he  i>art sally  tnie  as  to  some  incidental  matters,  as  to  the  ii 
qnestion  his  testimony  is  of  a  positive  character.  We  do 
under  tJie  circumstances  think  we  would  be  jtistiiied  in  saj 
he  liad  committed  perjury.  The  more  charitable  view  sL^ 
be  adopted,  that  he  and  Ilamlin  under tsood  the  transat 
differently.  The  defendants  sought  to  prove  by  one  Hecb 
Hatch,  that  Shaw  had  paid  hitn  the  money  instead  of  Uhu 
This  evidence  was  rejected.  It  is  said  this  is  a  ciixnimsti 
tending  to  sliow  the  u curious  nature  of  the  transaction, 
think  the  evidence  would  not  have  had  this  tendency  and 
it  was  not  material. 
The  witnes&es  had  a  mortgage  on  the  premises  and  **ric 
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<jt  in  getting  the  money  was  to  pay  such  previous  mortgage. 
;  was,  therefore,  legitimate  and  proper  to  pay  the  money  to 
im  in  liquidation  of  his  mortgage  and  this  was  the  expectation 
'both  parties.  It  is  not  claimed  that  Hamlin  did  not  get  all 
le  money  over  and  above  the  previous  incumbrances. 


Affirmed. 


DuPUT  &  Howell  y.  Ssrak  &  Shabra. 

Partnership :  action  under  sections  3053  and  3054.  code.  Where 
it  is  sought  to  reach  the  interest  of  a  party  in  a  partnership,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that  the  party  is  a  member  of  the 
partnership;  and  where  such  fact  is  not  established  by  the  evidence,  the 
appointment  of  a  receiver  to  determine  the  value  of  his  interest  in  the 
partnership  is  erroneous. 


: :  GARNISHMENT.    Where  a  party  simply  represents  his  wife 

in  the  firm  business,  the  partnership  owes  him  nothing^  for  services 
which  can  be  reached  by  garnishment. 


:  SALE  of  personal  property:  fraud.     The  sale  of  personal 

property  by  an  insolvent  debtor  for  a  full  consideration  will  not  be  set 
aside  without  proof  that  the  purchaser  participated  in  the  fraudulent 
purpose. 

Appeal  from  Mahaaka  District  Court, 

Monday,  December  12. 

The  plaintiffs  filed  a  petition  alleging  in  sabstance  that  on 
le  21st  of  December,  187T,  plaintiff  reQovered  a  judgment 
jainst  J.  H.  Sheak  for  the  sum  of  $509.53,  no  part  of  which 
IS  been  paid;  that  on  the  19th  of  November,  1878,  the  plaint- 
r  caused  execution  to  issue  on  said  judgment,  which  was 
irved  by  garnishing  Sheak  &  Sharra  and  Alexander  Sharra; 
lat  said  Sheak  &  Sharra  were  then,  and  are  now,  a  firm  com- 
>8ed  of  J.  H.  Sheak  and  Alexander  Sharra;  that  since  the 
'ganization  of  said  firm  Mrs.  L.  Sheak,  the  wife  of  J.  II. 
Ijeak,  has  been  nominally  a  member  of  Siiid  firm,  but  J.  H. 
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Slieak  lias  been  and  is  the  real  and  actual  pLirtner;  tliat  8 
firm  was  organ  izt-d  a  few  weeks  after  the  jiidgmeut  was  t 
dered  against  J.  H  Sheak.  in  order  to  frandulently  defeat 
eollectiou  of  said  judgtiieat,  *w  tVauduleiitly  txmceal  the  ia 
est  of  J,  IL  Sheak  in  the  6rtn.  and  fraudulently  hinder 
delaj  his  creditors;  that  the  defendants,  at  the  time  of  i 
garnishment,  and  ever  since  that  time,  have  been  indebte 
J,  H.  Slieak  more  than  $1,000,  and  the  interest  of  J.  H.  St 
in  the  firm  amounts  to  more  than  $LO00;  that  the  propert 
in  danger  of  being  lost  unless  a  receiver  be  appointed.  Phi 
iff  prajB  that  a  receiver  be  appointed,  that  an  aeconntiiij 
the  partnership  matters  be  had,  and  that  tlie  partnership  pi 
ertj  be  Bubjecteil  to  the  plaintiff's  judgment.  The  pkir 
filed  an  amendment  to  this  petition  alleging  that  an  execii 
issned  upon  the  judgment  above  referred  to,  which  tliesht 
levied  upon  certain  oats,  corn,  wheat,  rye,  platform  scales, 
fice  and  fisctures,  warehouse,  and  lots  in  Oskaiuoaa,  all  of  wl 
pro|>ertj^  was  appraised  at  $Tj,5f50.03;  and  that  after  said  1 
and  inventory  the  sheriff  returned  said  pro])ertj  to  Sbeal 
Sharra,  who  claimed  to  own  it;  that  the  sheriff,  by  virtue  of  i 
execution,  garnished  Sheak  &  Sliarni  and  Alexander  Siia 
that  Sbcak  &  Sharra  were  then,  and  are  now,  indebted  to  J 
Sheak,  w)jo  is  a  raeml>er  of  the  firm,  more  than  $1,000; 
the  property  levied  upon  belonged  to  the  firm  of  Slieal 
Sharra,  but  they  procured  the  ownership  thereof  in  pur^u^i 
of  the  fraudulent  scheme  set  forth  in  the  origimd  petitj 
that  by  vn*tne  of  the  matters  in  the  pretniaes,  the  plaintiff 
quired  a  lien  upon  the  property  levied  upon  as  provided 
section  S053  of  the  Code,  The  plaintiff  prays  the  appc 
ment  of  a  receiver,  and  judgment  as  in  the  original  petit 
The  defendants  for  an^swer  deny  that  J.  H,  Siioak  has,  or  c 
had,  any  interest  iu  the  property  in  controversy^  They  aW 
that  there  is  no  surplus  of  assets  of  the  firm  after  the  payu] 
of  debts  for  division  or  distribution  to  any  member  of  the  fi 
but  that  the  firm  is  indebted  to  persona  outside  of  the  t 
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nd  to  the  said  Sliarra  in  a  sum  greater  tlian  the  assets  of  the 
rin.  They  allege  that  the  plaintiff,  by  continuously  annoy- 
ig  and  harrassing  the  firm  by  execution  and  garnishment, 
as  sought  to  injui*e  and  impair  its  credit,  so  that  it  would  be 
Dmpelled  to  suspend  business,  and  they  ask  that  plaintiff  be 
Bstrained  by  an  injunction  from  such  interference  and  annoy- 
nce. 

A  reply  was  filed  to  this  answer  denying  its  allegations  on 
anuary  3,  1881,  which  was  the  day  after  the  decree  of  the 
uurt  was  rendered. 

On  January  4,  1881,  the  court  entered  a  decree  finding  that 
he  defendant,  L.  Sheak,  is  only  a  nominal  partner  m  the  firm 
f  Slieak  &  Sharra  and  that  J.  H.  Sheak  is  the  real  party  in 
uterest,  and  is,  as  to  the  rights  of  the  plaintiff,  the  real  owner  of 
ne-half  interest  in  the  firm  property  and  rights  of  the  firm 
>f  Sheak  &  Sharra,  subject  to  the  rights  of  creditors,  and  the 
accounts  of  the  partners  for  capital,  and  decreed  that  the  in- 
erest  in  said  firm  property  apparently  owned  and  standing  in 
he  name  of  L.  Sheak  be  subject  to  the  payment  of  the  plaint- 
ff's  judgment.  The  court  further  found  that  it  was  unable 
rom  the  evidence  to  determine  the  value  of  the  interest  of  J. 
3..  Sheak  in  the  property  levied  upon,  or  to  strike  a  balance 
)etween  the  partners  after  settlement  of  the  firm  accounts  and 
lebts,  and  the  court  appointed  R.  P.  Bolles  a  referee  to  ascer- 
tain the  state  of  the  partnership  accounts  and  the  value  of  the 
issets  above  the  liabilities,  and  the  respective  accounts  of  the 
nembers  of  the  firm,  and  also  appointed  said  Bolles  a  receiver 
0  take  charge  of  and  protect  the  interest  of  said  J.  EL.  Sheak. 

On  February  6,  1881,  defendants  appealed. 

On  April  19,  1881,  plaintiffs  appealed,  asking  that  judgment 
ye  rendered  in  favor  of  plaintiff  for  the  whole  amount  of 
plaintiff's  judgment. 


Williams  <fc  MoMillen^  for  plaintiff. 
John  F.  Lacy  J  for  defendant. 
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Day,  J.— L  Tliifl  proceeding  is  instituted  under  sectioi 
3053  and  3054  of  the  Code  to  ascertain  the  interest  of  J.  I 
Sheak  iu  the  firm  of  Sbeak  &  Sharra,  and  to  subject  that  i 
tej-est  to  the  satiafaetioa  of  the  plaintiff's  judgment.  T! 
I  I  caiiiie  was  sabmitttjd  upon  the  testimony  of  Alexander  Shar 

and  of  J.  H  Slieak  alone.  The  evidetjce  shows  that  J.  1 
Slieak  was  in  business  in  the  grain  trade  in  Wray's  elevator 
the  town  of  Oukaloosa,  from  1873  to  1878,  employing  a  capil 
of  from  $3,000  to  $5,000,  some  of  which  was  borrowed.  Di 
ing  tins  time  he  lost  all  of  his  capital,  and  became  indcbt 
from  $3,000  to  $4,000.  On  December  21,  1877,  the  plainti 
recovered  a  judgment  again;* t  J.  II.  Sheak  for  $509.60.  ( 
January  12.  1S73,  L.  Sheak,  the  vTife  of  J.  H.  Sheak,  and  1 
exander  Sharra,  her  uncle,  entered  into  articles  of  copartm 
ship,  as  follows; 

**  This  agreement,  made  and  entered  into  by  and  between 
Sheak  of  the  tirst  part,  and  A.  Sharra  of  the  second  part,  \i 
nesseth; 

*M.  That  said  parties  do  hereby  form  and  enter  into  a  pj 
nership  under  the  name  and  style  of  Sheak  &  Sharra,  said  bi 
ness  to  consist  in  buying^  ehipping,  and  handling  grain  8 
produce,  and  a  general  produce  business  on  commission 
otherwise;  said  business  to  be  conducted  at  Oskaloosa,  lo^ 
and  at  such  other  points  as  said  iirm  may  select. 

'*2.  The  profits  and  losses  shall  be  shared  mutually. 

**3,  Said  Sharra  is  to  furnish  all  the  necessary  funds  whe 
with  to  carry  on  said  business,  and  is  also  to  devote  his  ti 
and  energies  to  the  prosecution  of  the  business  of  said  fii 
and  the  said  L.  She^ik,  being  unable  personally  to  attend  to  i 

Nl  I  transaction  of  said  business,  agrees  to  employ  J.  H.  Sheak, 

I  I  some  other  suitable  person,  to  aid  in  carrying  on  the  businc 

i  and  agrees  to  pay  said  employe  for  liis  services  in  behalf 

(J  said  firm.     Said  busineea  will  l>e  entered  upon  immediate 

or  m  soon  as   the   parties  can  get  ready  to  do  so.    T 
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*ri tract  may  terminate  at  any  tim«  at  the  instance  of  either 

irtj. 

"  Tj.  Sheas, 

**  Alexander  Shabha« 

"Jammnj  IS,  1878:' 

'"  So  mucli  of  clau&e  3  in  thiP  article  requiring  the  whole  time 

:  said  Sharra  is  hereby  annulled,  and  he  will  devote  bucIi  time 

>  the  business  of  the  Urni  as  he  may  see  proper. 

''  L.  Sheak. 
^"^  December  19,  1S7S:' 

Under  these  articles  of  copartnership  the  firm  commenced 

oing  business  in  the  Wray  elev^ator,  formerly  occupied  by  J. 

IL  Slieak,     Sharra  put  into  the  business  $1,254, 

;mWH*:w:3  Neither  L.  Sheak  nor  J,  II.  Sheak  advanced  any- 

lat  L.  She:ik  i^  the  actual  member  of  the  finn^  and  that  J.  H. 
lieak  has  no  interest  therein.  The  burden  of  proof  is  on  the 
Iain  tiff  to  o?5tahli$h  tlie  fact  that  J.  H,  Sheak  is,  aa  alleged,  a 
lember  of  the  firmp  Wc  feel  c  unstrained  to  hold  that  the  evi- 
encc  docs  not  establish  the  fact.  From  the  relation  of  the 
arties  a  conrt  might  guess  that  J.  H.  Sheak  has  some 
eneficiid  interest  in  the  tirnij  but  certainly  8nch  fact  cannot 
le  said  to  be  estabH>hed  by  the  testimony. 

Jndgments  of  courts  must  be  based  upon  evidencCj  and  can- 
to t  be  founded  upon  mere  gne^s  or  conjectures.  Mrs,  L, 
^heak  had  a  right  to  become  a  meTnl>cr  of  a  partnership  and 
o  employ  her  husband  to  conduct  the  business  for  her  not- 
rithBtanding  his  iuBolvency.  Whatever  the  moral  obligation 
►f  J.  H.  Sheak  may  have  bceUj  he  was  under  no  legal  obliga- 
ion  to  engage  in  business  for  the  benefit  of  his  creditors.  It 
s  not  prol»able  that  Sharra  would  have  been  willing  to  invest 
us  means  in  business  with  a  partner  so  largely  insolvent.  Ha 
certainly  had  a  right  to  refuse  snch  a  partnership,  and  it  is 
lot  competent  for  the  court,  withont  ]>roof,  to  infer  that  he  en- 
:€red  into  such  a  partnership.     If  J*  H.  Bheak  had  put  his 
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property  into  the  business  under  cover  of  his  wife's  name, 
very  different  question  would  be  presented.  But  theevidenc 
is  clear  that  neither  J.  H.  Sheak  nor  his  wife  put  anythin 
into  the  business,  except  as  indicated  in  the  fourth  point  c 
this  opinion.  It  appears  from  the  evidence  that  J.  H.  Shea 
would  have  been  the  partner  in  place  of  his  wife  if  he  b 
not  been  embarrassed.  But  as  we  have  before  intimated,  1 
had  a  right  to  decline  becoming  a  partner,  and  he  cannot  1 
held  a  partner  simply  because  he  would  have  been  one  if  b 
financial  condition  had  been  different.  The  court  erred  i 
holding  from  the  evidence  that  J.  H.  Sheak  was  the  actu 
partner  in  the  firm  of  Sheak  &  Sharra. 

II.  Even  if  the  court  was  correct  in  holding  that  J.  1 
Sheak  was  an  actual  partner  in  the  firm  of  Sheak  &  Shan 
still  the  decree  of  the  court  is  wrong.  The  only  money  p 
into  the  business  was  $1,254,  put  in  by  Sharra.  The  eviden 
shows  that  the  business  was  largely  conducted  by  advanc 
made  by  commission  merchants.  As  soon  as  a  shipment  < 
grain  was  made  the  firm  was  in  the  habit  of  drawing  upon  tl 
bill  of  lading  almost  to  its  full  value.  The  firm  was  in  de 
to  about  the  full  amount  of  the  assets,  so  that,  as  the  eviden 
shows,  after  allowing  Sharra  the  amount  advanced  by  him,ai 
charging  to  the  other  member  of  the  firm  the  amount  drav 
out,  nothing  would  remain  to  the  share  of  Sheak.  Instead  < 
appointing  a  referee  to  ascertain  Sheak's  interest,  the  cou 
should  have  found  upon  the  evidence  submitted  that  upon 
division  of  partnership  assets  there  would  have  been  nothii 
for  liis  share. 

III.  The  evidence  shows  that  J.  II.  Sheak  was  not  ei 
ployed  by  the  firm,  but  that  he  represented  his  wife  in  the  bi 
2  . .  iness  of  the  firm.     The  firm  is  not  indebted  to  bi 

garnishment,   f^^  services  any  more  than  it  would  have  been 
Mrs.  L.  Sheak  if  she  in  person  had  assumed  the  managemc 
of  the   firm's  business.     Under  the  articles  of  copartnersb 
it  was  her  duty  to  employ  a  suitable  person  to  aid  in  carrjii 
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sale:  fraud. 


3n  the  business  of  tbe  firm.  There  is  no  debt  due  J.  II.  Sheak, 
50  far  as  the  evidence  shows,  which  can  be  reached  under  the 
process  of  garnishment. 

IV.  It  is  claimed  that  the  plaintiff  is  entitled  to  judgment 
311  the  ground  of  fraud.     At  the  time  of  the  formation  of  tbe 

partnership  J.  H.  Sheak  had  horses,  safe,  and  fur- 
niture used  in  the  elevator  valued  at  $341,50, 
w^hich  he  sold  to  Sharra.  Sharra  paid  part  of  the  price  down 
Find  the  balance  between  February  and  March,  1878.  It  is 
jlaimed  that  this  transaction  was  in  fraud  of  creditors  find 
that  on  this  ground  plaintiff  is  entitled  to  relief.  There  U  no 
allegation  in  the  pleadings  which  will  justify  the  setting  aside 
>f  the  sale  of  property  to  Sharra  as  fraudulent.  Besides,  the 
evidence  shows  that  Sharra  paid  a  full  consideration  fur 
:his  property.  Ti:e  sale  cannot,  therefore,  be  set  a^itie 
«rithout  proof  that  he  participated  in  a  fraudulent  purpose  to 
^lace  this  ])roperry  beyond  the  reach  of  creditors.  The  evi- 
ience  does  not  justify  such  finding. 

V.  The  defendants  claim  that  the  plaintiff  should  be  en- 
oined  from  further  annoyance  ofthe  defendants,  upon  thegrourjd 
hat  no  rej)ly  was  tiled  to  the  answer  until  after  the  decree 
vas  entered,  and  that  its  affirmative  allegations  are,  there- 
ore,  admitted.  This  point  is  merely  suggested  and  does  not 
eem  to  be  relied  on  very  conflGently.  A  judicial  decision 
bat  J.  H.  Sheak  is  not  a  member  of  the  firm  will  afford  full 
protection  to  the  firm  against  annoyance  upon  his  account,  and 
ender  interposition  by  injunction  unnecessary.  Upon  plaint- 
ff's  appeal  Affibmbd. 

Upon  defendant's  appeal 
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BaooKWAT  V.  Hallbb. 

1.  Interest:  contract  for:  plbadino.  Where  a  party  set  npapai 
contract  to  pay  ten  per  cent  intereBt  bot  only  claimed  six  per  cent 
was  held  that  ten  per  cent  included  six  per  cent,  and  that  plaintiff  coa 
declare  on  an  express  parol  contract  to  pay  ten  per  cent  interest,  as  a 
ating  a  liability  to  pay  six  per  cent,  and  recover  thereon. 

Appeal  from  Montgomery  Circuit  Court, 

Monday,  Dkcembeb  12. 

Action  to  recover  for  interest  alleged  to  be  due  upon  deli 
qnent  interest  upon  a  promissory  note.  The  petition  shov 
that  the  note  was  drawn  bearing  ten  per  cent  interest  per  a 
num;  that  after  the  note  became  due  the  parties  entered  in 
an  agreement  for  an  extension;  that  in  consideration  of  thee 
tension  the  defendant  agreed  to  pay  ten  per  cent  interest  ai 
pay  it  annually;  and  in  case  of  failure  to  pay  the  interest  wh( 
due  to  pay  ten  per  cent  interest  on  the  delinquent  intere 
The  plaintiff  claims  to  recover,  however,  only  six  per  cent  i 
terest  on  the  delinquent  interest.  The  petition  shows  that  tl 
amount  due  as  interest  on  the  delinquent  interest  computed 
six  per  cent  is  $112.81.  He  therefore  prays  judgment  f 
that  amount. 

To  the  petition  the  defendant  filed  a  demurrer  in  the 
words: 

"1.  Plaintiff  sets  up  and  seeks  to  recover  under  a  speci 
parol  contract  for  the  payment  of  ten  per  cent  annual  intere 
on  money  loaned. 

"2.  He  seeks  to  recover  money  claimed  under  and  by  vi 
tue  of  a  special  parol  contract  made  by  defendant  for  the  pa 
ment  of  ten  per  cent  interest  on  unpaid  interest,  on  mom 
heretofore  loaned  by  plaintiff  to  defendant." 

The  court  sustained  the  demurrer,  and  the  plain tift*  electii 
to  stand  upon  his  petition,  judgment  was  rendered  for  the  d 
fendant.    The  plaintiff  Appeals. 
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C,  E.  Richards  and  W.  E,  Strawriy  for  appellant. 

Miller  d&  Bartholomew^  for  appellee. 

Adams,  Cn.  J. — Interest  in  this  State  is  limited  to  six  per 
nt  per  annnm.  To  this  rule  there  is  one  exception.  Parties 
INTEREST:   may  aojree  in  writing  for  the  payment  of  interest 

>ntract  for :  "^      ^  ^  ^  '^ 

e^i"g-  not  exceedmg  ten  per  cent  per  annnm.  Code,  sec- 
3n  2077.  The  agreement  in  this  case  to  pay  ten  per  cent  in- 
rest  on  the  delinquent  interest  not  being  in  writing,  such  in- 
rest  cannot  of  course  be  recovered.  The  plaintiff  therefore 
ily  seeks  to  recover  six  per  cent.  The  defendant  contends 
at  he  cannot  recover  even  that.  His  theory  is  that  a  con- 
act  to  pay  ten  per  cent  is  not  a  contract  to  pay  six  per  cent, 
id  as  no  other  than  the  ten  per  cent  contract  is  relied  upon 
e  plaintiff  must  fail. 

But  ten  per  cent  includes  six  per  cent.  If  the  plaintiff  had 
'onght  an  action  to  recover  six  per  cent  on  a  written  contract 

pay  ten  per  cent,  his  recovery  could  not  be  denied  The 
ritten  ten  per  cent  contract  would  have  been  good  enough 
idence  of  the  defendant's  liability  to  i)ay  six  per  cent.  For 
c  same  reason  a  parol  contract  to  pay  ten  per  cent  shows  a 
ibility  to  pay  six  per  cent.  If  a  parol  contract  to  pay  ten 
T  cent  were  illegal  the  case  would  be  different.  But  it  is 
fnply  insufficient  to  enable  the  claimant  to  enforce  a  ten  per 
nt  liability. 

The  defendant  contends  that  we  cannot  regard  the  ten  per 
nt  contract  as  including  a  contract  to  pay  six  per  cent,  be- 
use  the  law  implies  a  contract  to  pay  six  per  cent  from  the 
Teeraent  to  pay  the  interest  annually.  But  parties  may 
ver  by  express  contract  what  the  law  would  otherwise  imply, 
d  in  such  case  it  is  proper  to  declare  upon  the  express  con- 
ict.  We  see  no  objection  to  the  plaintiffs  declaring  on  the 
press  contract  to  pay  ten  per  cent,  as  including  a  contract 

pay  six  per  cent  and  as  creating  a  liability  for  that  amount. 
Vol.  LYII.— 24 
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Anj  other  view  would  be  extremely  technical,  and  operal 
diifeat  substantial  justice.  We  think  that  the  demurrer 
improperly  sustained. 


Pilgrim  v.  Pilgrim. 

1,  Divorce:  willful  desertion.  Where  the  evidence  is  saflBdei 
constitute  willful  desertion,  and  absence  without  reasonable  cam 
more  thtin  two  years,  a  decree  of  divorce  should  be  granted. 

Appeal  from  Muscatine  Circuit  Court. 

Monday,  December  12. 

Action  for  divorce  on  the  ground  of  desertion.  The  del 
ant  denied  that  she  deserted  the  plaintiff.  On  the  other  1 
by  cross  petition,  she  averred  that  the  plaintiff  deserted 
and  she  prayed  for  a  decree  of  divorce  in  her  favor,  an( 
$5,000  as  alimony.  The  court  dismissed  both  the  plain 
petition  and  the  defendant's  cross-petition.  Both  parties 
pealed,  the  plaintiff  perfecting  his  appeal  first. 

Oloud  &  Cloudy  for  appellant. 

Iloffman^  Pickler  <&  Brown,  for  appellee. 

Adams,  Cn.  J. — The  plaintiff  is  a  farmer  in  easy  cin 
pLinces,  between  sixty  and  seventy  years  of  age  and  resides  i 
1.  mvoRCK:  county  of  Muscatine.  He  was  at  the  time  o: 
utjn.^  ^^^^  marriage,  July,  1878,  a  widower.  His  housekc 
Appears  to  have  been  a  daughter,  Kate  Pilgrim,  about  fil 
years  of  age.  The  parties  were  married  in  the  city  of  Mosca 
On  the  evening  of  the  day  of  their  marriage  they  went  t< 
plaintiff's  residence,  which  was  about  seven  miles  from  the 
The  defendant  that  night  did  not  occnpy  a  bed  with  her  husl 
but  slept  with  the  daughter  Kate.     In  the  morning,  b 
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reakfast,  she  left  and  returned  to  Mnscatine,  and  never  lived 
ith  the  plaintiflF  afterward.  The  parties  met  two  or  three 
imes  afterward  and  had  some  talk  in  regard  to  her  return, 
nd  she  did  once  return  but  did  not  remain.  The  ostensible 
ans^of  her  leaving  on  the  morning  after  her  marriage  was 
le  dissatisfaction  expressed  by  Kate.  Her  dissatisfaction  was 
xpressed  both  by  language  and  tears,  though  it  appears  that 
he  said  but  little,  and  her  language  was  characterized  by  en- 
ire  civility.  The  plaintiff  treated  the  defendant  with  kind- 
ess,  and  expressed  the  hope  that  the  daughter  would  become 
Bconciled.  The  defendant  claims  that  she  left  for  a  mere  tem- 
orary  absence,  and  as  an  expedient  to  enable  her  husband  the 
etter  to  reconcile  his  daughter;  that  she  was  willing  to  return, 
ut  was  not  allowed  to  do  so.  In  our  opinion  the  evidence 
oes  not  sustain  her  claim. 
The  defendant  is  greatly  the  plaintiff's  junior,  and  the  undis- 
puted evidence  is  that  she  married  him  with  great  hesitation, 
iheobjected  to  his  age,  his  looks,  and  his  children.  After  having 
Tomised  to  marry  him  she  refused  to  do  so  as  late  as  the 
aoming  of  the  day  she  was  married.  After  she  was  married 
nd  was  about  starting  to  go  to  her  husband's  residence,  she 
tated  to  the  woman  in  whose  house  she  was  married  that  she 
hould  return  soon.  She  also  stated  to  her,  if  the  testimony  of 
he  woman  is  to  be  believed,  that  she  would  not  sleep  with  her 
lusband  that  night.  The  defendant  denies  that  she  so  stated, 
►other  conduct  was  such  as  to  incline  us  to  believe  that  she 
lid.  No  conviction  upon  her  part  as  to  the  expediency  of  her 
eaving  her  husband's  house  could  possibly  excuse  the  indecent 
kaste  with  which  she  left  it.  Whether  she  had  formed  the  de- 
ermination  before  she  left  Muscatine  not  to  cohabit  with  her 
insband  is  not  very  material.  It  is  certain  that  she  did  not 
obabit  with  him,  and  we  think  that  it  was  her  fault.  On  this 
)Oint  the  testimony  of  the  plaintiff  and  defendant  are  directly 
n  conflict,  but  the  plaintiffs  is  more  consistent  with  all  the 
proven  facts  of  the  case.    In  refusing,  as  we  think  she  did,  to 
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occupy  her  husband's  bed,  and  in  leaving  his  house  the  ne 
morning  before  breakfast,  we  think  that  she  willfully  desert 

Did  she  absent  herself  without  reasonable  cause  for  two  yeai 
We  think  that  she  did.  She  claims  that  she  absented  h«rs( 
through  her  husband's  fault.  But,  according  to  the  prepond 
ance  of  the  evidence,  he  asked  her  to  return  and  she  refuse 
It  is  undisputed  that  when  he  offered  to  shake  hands  with  1 
ehe  refused,  and  when  he  sought  to  address  her  she  insulting 
turned,  her  back  toward  him. 

She  testifies,  to  be  sure,  that  she  offered  to  return,  and  tba 
was  understood  between  them  tliat  she  was  to  return  as  so 
as  he  could  reconcile  the  children,  and  that  he  was  to  let  1 
know  when  they  were  reconciled,  and  take  her  home,  whi 
he  failed  to  do.  But  this  is  not  consistent  with  her  pro^ 
conduct. 

In  our  opinion  the  plaintiff  is  entitled  to  a  decree  a8pray( 
ITpon  the  defendant's  appeal  the  judgment  is  aflSrmed,  a 
upon  the  plaintiff's  appeal  it  is 


Kevebsed 


Marshall  Ooitntt  v.  Hanka  et  al. 

Administrator:  ASsiaNMSNT  of  notbs.  An  administrator  has  po 
to  dispose,  by  assignment,  of  the  notes  and  due  bills  of  the  deceai 
and  in  the  absence  of  proof  to  the  contrary  it  will  be  presumed  1 
power  was  rightfully  exercised,  and  that  the  assignee  took  them  h 
Jide. 

: :  couwTY  mat  takr.     A  county  has  the  legal  capa 

under  some  circumstances  to  take  notes  by  assignment.  The  bordeE 
showing  lack  of  authority  in  any  case  is  upon  the  one  denying  it,  i 
unless  established  it  will  not  avail  by  way  of  abatement  of  an  action 

Appeal  from  Story  District  Covrt. 

Monday,  Dbobmbeb  12. 

The  plaintiff  commenced  this  action  on  the  3d  day  of  M 
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877,  against  Fred  Bauin,  claiming  $1,000  on  six  due  bills  and 
ne  promissory  note  executed  by  Fred  Baum  to  H.  A.  Ger- 
lart,  and  alleging  that  George  Glick,  administrator  of  H.  A» 
jerhart's  estate,  assigned  and  transferred  in  writing  said  due 
>ill8  and  note  to  the  plaintiff.  Afterward  an  amendment  to 
he  petition  was  filed  averring  the  death  of  Fred  Baum,  and 
hat  Thomas  B.  Hanna  and  Bachel  D.  Baum  are  administrator 
ind  administratrix  of  his  estate. 

The  defendants  answered,  admitting  that  they  are  the  ad- 
ninistrator  and  administratrix  of  the  estate  of  Fred  Baum,  de- 
leased,  and  admitting  the  execution  of  the  note  and  due  bills 
lued  upon  to  H.  A.  Gerhart,  deceased.  The  defendants  pleaded 
n  abatement  of  the  action,  as  follows: 

"Defendants  deny  the  plaintiff  is  the  owner  of  said  notes, 
)r  entitled  to  recover  thereon,  but  aver  that  the  notes  are  the 
jroperty  of  George  Glick,  as  administrator  of  H.  A.  Gerhart, 
leceased,  who  died  intestate  March  8th,  1876.  That  plaintiff 
s  a  municipal  corporation,  and  has  never  purchased,  nor  has 
t  authority  or  power  to  purchase,  said  notes,  or  the  right  to 
me  thereon. 

"  That" said  administrator  (Geo.  Glick),  without  any  consider- 
ition,  pretended  to  assign  said  notes  to  plaintiff,  who  paid 
nothing  for  the  same. 

"That  said  plaintiff  acquired  no  right  to  said  notes  in  any 
form,  and  has  wrongfully  brought  suit  in  its  own  name. 

"  That  plaintiff  filed  no  claim  against  the  estate  of  II.  A*  Ger- 
liart,  deceased,  nor  has  any  been  allowed;  and  more  than  four 
years  has  elapsed  since  Geo.  Glick  was  appointed  administra- 
tor of  the  estate  of  H.  A.  Gerhart,  deceased,  by  the  probate 
court  of  Marshall  county,  Iowa.  And  this  suit  was  brought 
by  plaintiff,  not  a  party  in  interest,  to  vex  and  harass  said  Fred 
Baum." 

The  cause  was  tried  to  the  court,  and  judgment  was  rendered 
in  favor  of  plaintiff  for  the  full  amount  of  the  claims  sued  upon. 
The  defendants  appeal.    The  facts  are  stated  in  the  opinion. 
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Brown  cfe  Bm/ord^  for  tbe  appellanta- 

0,  Caswell^  for  the  appellee, 

i 

Day,  J. — Tlie  cause  came  on  to  be  heard  at  the  Februai 
term,  188L  The  plaintiff  offered  iti  es^idence  the  due  bill 
and  aotea,  with  an  afisi^iment  thereon  as  follows:  "I  liereb 
assign  and  transfer  to  Marshall  county,  notes  and  due  bil 
No.  *  *  *  to  he  owned  and  collected  by  eai 
county,  and  the  aiuouQt  of  mouey  collected  thereou  to  h^  aj 
plied  in  payment  of  the  indebtedness  dne  said  county  from  1 
A*  Gerhart,  deceased,  late  treasurer,  after  deducting  thert-fro 
the  cost6  and  expensies  of  collecting  siud  notes  and  duts  hill 
being  the  evidence  of  moneys  taken  out  of  the  treasury  ( 
Martihall  county,  as  is  supposed,  Gso.  GooK, 

Adffi'r  of  estate  of  II,  A,  GerhaHP 

^^  State  of  lowa^  Marnhill  Covnfjj:  It  is  ortlered  by  ti 
court  that  the  above  and  foregoing  assignments  to  llarshi 
county,  are  this  day  expressly  approved,  the  2d  day  of  Apr 
1880.  C.  H,  Brock,  aerhP 

To  the  introduction  of  the  due  bills  and  notes^  and  tlie  i 
gigunumts,  the  defendants  objected  as  follows: 

"1,  The  said  plaintiff  liad  no  power  to  purchase,  and  ss 
George  Glick  had  no  power  to  sell,  said  notes,  aa  administ 
tor,  in  the  manner  shown  by  the  assignment* 

*'2.  The  assignments  show  the  sale  was  without  considerati< 

'*3.  S^udassif:nments  amount  to  no  more  than  the  turni 
out  by  an  administrator  notea  held  by  him,  as  such,  to  a  ei 
ptjscd  creditor. 

*^4.  An  administrator  can  only  sell  notes  and  bills  for  « 
after  appraisement.  The  plaintiff  has  no  power  to  buy  do 
and  bills,  or  receive  them  for  collection." 

The  court  overruled  these  ol>jection6,  and  admitted  the  C 
deuce,  to  which  the  defendants  excepted, 

1.  It  is  insisted  that  the  administrator  had  no  anthoritj 
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mATOii :  as- 
signment of 
Doies. 


fisisrn  the  notes  and  due  bills.  In  Williams  on  Executors, 
page  932  it  is  said:  ''It  is  a  general  rule  of  law 
and  equity,  that  an  executor  or  administrator  has 
n  absolute  power  of  disposal  over  the  whole  personal  effects 
f  his  testator  or  intestate,  and  that  they  cannot  be  followed 
►y  creditors,  much  less  by  legatees,  either  general  or  specific, 
nto  the  hands  of  the  alienee.  The  principle  is,  that  the  exe- 
utor  or  administrator  miist  sell,  in  order  to  perform  his  duty 
n  paying  debts,  etc.;  and  no  one  would  deal  with  an  executor 
>r  administrator,  if  liable  afterwards  to  be  called  to  account." 
rhat  the  administrator  had  authority  to  assign  the  note  and 
)ill8,  see  Thomas  v,  lieister,  3  Porter  (Ind.),  369;  Gray  v. 
rhoniaSf  6  Ind.  Eq.,  74;  Bradshaw  v.  Simpson^  Id.,  243; 
Hough  V.  Bailei/j  32  Conn.,  288;  Makepeace  v,  Jfoore,  10 
11.,  474.  In  Hough  v.  Bailey^  aupra^  it  is  said  if  th3  admin- 
strator  dispose  of  a  note  improperly,  this  might  render  him 
iable  on  his  bond,  but  would  not  affect  the  title  of  his  bona 
\de  assignee.  The  defendant  does  not  deny  liability  upon  the 
lotes,  but  pleads  certain  facts  in  abatement  of  the  plaintiff's 
ight  of  action.  The  burden  of  establishing  these  facts  is  upon 
he  defendant.  The  executor  had  a  general  power  to  dispose 
f  the  note  and  due  bills.  In  the  absence  of  any  showing  to 
he  contrary,  it  is  presumed  that  this  power  was  rightfully  ex- 
rcised.  Even  if  the  administrator  transferred  them  improp- 
rly,  still  if  the  plaintiff  took  them  bona  fide  it  acquired  a  good 
itle,  and  the  executor  is  liable  upon  his  bond.  The  defendant 
oes  not  show  that  the  plaintiff  did  not  take  the  evidences  of 
ndebtedness  bona  fide.  Hence,  the  action  ought  not  to  abate 
n  account  of  the  lack  of  authority  of  the  executor  to  make 
he  transfer. 

II.  It  is  insisted  that  the  county  has  no  legal  capacity  to 
dke  the  notes  and  due  bills  by  assignment.    It  cannot  be  de- 
nied, however,  that  under  some  circumstances  a 


rountymay  ,  /.mi 

ake.  county  may  take  an  assignment  ot  notes.  Ihe  case 

f  Shinkland  v.  Commissioners  of  Madison  County^  21  Ohio, 
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573^  recognizes  this  doctrine,  and  is  a  case  in  very  many  n 
spects  like  the  present.  As  between  the  plaintiff  and  this  J 
luiidant  the  authority  of  the  plaintiflF  to  take  by  assignmei 
must  be  presumed  until  the  contrary  is  shown.  The  defen( 
ai»t  insists  upon  the  lack  of  authority  by  way  of  abatement  c 
tlie  actioM.  The  burden  of  proof  is  upon  him  to  establish  i 
This  he  has  not  done.  This  renders  unnecessary  a  consider 
lion  of  the  sufficiency  of  the  evidence  admitted  to  show  th 
tlie  notes  were  turned  over  to  the  county  in  consideration  ( 
the  defalcation  of  Gerhart. 

III.  It  is  insisted  that  the  claim  in  favor  of  the  coua 
a^inst  Gerhart  was  never  filed  or  proved,  and  that  it  is  barn 
by  statute  of  limitations  against  the  administrator.  This  is 
mutter  which  does  not  concern  this  defendant.  He  is  liable 
Siiuie  one  u|)on  the  claims  sued  on.  This  he  does  not  den 
If  the  administrator  wrongfully  assigned  the  claims  in  sati 
faction  of  a  debt  upon  which  the  estate  was  not  liable,  this 
a  matter  to  be  settled  between  the  administrator  and  the  crec 
turs  or  heirs  of  the  estate. 

We  see  no  reason  for  disturbing  the  judgment. 

Affirmed. 


EoBERTSON  V.  Thb  Central  Eailway  Co. 


1*  Bailroads:  trespass:  right  op  way.  Where  the  petition  embrao 
two  causes  of  action,  damages  for  the  trespass  and  for  the  ri^ht  of  w: 
taken,  and  an  offer  of  compromise  was  made  and  accepted  in  the  ca 
both  claims  were  thereby  settled  and  adjusted. 

2.  - — 2  compromise:  deed  for  right  of  WAT.  Under  the  pleadini 
the  compromise  stood  in  place  of  the  judgment  of  a  court,  and  up< 
payment  of  the  amount  agreed  upon  the  defendant  had  the  right  to  d 
mand  a  deed  for  the  right  of  way,  and  the  court  had  jurisdiction  to  c 
der  the  deed  executed. 

8p :  PRACTICE.    The  appointment  of  a  commissioner  to  execute  tl 

deed  for  the  right  of  way,  upon  the  tender  of  the  amount  agreed  ujh 
therefor,  without  giving  the  party  a  reasonable  time  in  which  to  execu 
it,  if  irregular,  worked  no  prejudice,  and  affords  no  ground  for  re  versa 
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Appeal  from  Marshall  District  Court, 

Monday,  December  12. 

On  the  20th  day  of  May,  1880,  the  plaintiff  filed  in  the 
larshall  District  Court  his  petition,  in  substance  alleging 
bat  he  is  the  owner  of  a  certain  quarter  section  of  land,  and 
liat  on  the  14:th  day  of  June,  1867,  the  Eldora  Railroad  and 
loal  Company,  being  desirous  of  procuring  a  right  of  way  over 
iid  premises,  caused  the  appointment  of  a  sheriff's  jury,  which 
ssessed  the  plaintiff^s  damages  at  ten  dollars,  which  sum  said 
[)mpauy  deposited  with  the  sheriff;  that  on  the  28th  day  of 
nne,  1867,  the  plaintiff  appealed  from  said  assessment  to  the 
>istrict  Courtof  BLardin  county,  in  which,  on  the  11th  of  Juno, 
870,  judgment  was  rendered  in  favor  of  plaintiff  against  the 
lldora  Railroad  and  Coal  Company  for  the  sum  of  S220  with 
iterest  at  6  per  cent,  together  with  costs,  taxed  at  $41.35; 
lat  soon  after  the  rendition  of  said  judgment  the  Eldora 
Lailroad  and  Coal  Company  was  dissolved  and  merged  in  a 
Bw  one,  called  The  Iowa  Valley  Railroad  Company,  which  suc- 
3cded  to  the  property  of  the  Eldora  Railroad  and  Coal  Coin- 
any,  including  its  track  and  line  over  plaintiff's  land;  and  af- 
jrward,  about  the  year  1870,  the  said  Iowa  Valley  Railroad 
'ompany  was  dissolved  and  merged  in  the  Central  Railroad 
Jorapany  of  Iowa,  which  succeeded  to  all  the  property  of  the 
5wa  Valley  Railroad  Company;  that  afterwards  a  mortgage 
secated  by  the  Iowa  Central  Railroad  Company  was  fore- 
[osed,  and  under  decree  the  property  was  sold  to  the  trustees 
f  the  bondholders,  who  subsequently  formed  a  new  company 
nder  the  name  of  the  defendant  herein,  and  the  defendant 
)ok  possession  of  all  the  property  of  the  said  Central  Railroad 
k>nipany  of  Iowa;  that  the  said  companies  have  had  possession 
f  that  part  of  the  land  of  plaintiff  over  which  the  railway  track 
r  said  defendant  runs  since  June  11th,  1870;  that  no  part  of 
lid  judgment  has  been  paid,  and  thit  plaintiff  has  never  con- 
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veyed  any  ri<5litof  way  over  said  laud  to  defendant  or  any 
Biiid  railroad  companies.  The  petition  then  proceeds  as  fi 
lows;  "Yet,  nevertheless,  your  petitioner  is  willing  toconv 
to  i.letendant  riglit  of  way  over  said  landi  upon  payment  oft 
jndi^raent  herein  before  mentioned,  and  the  interest  therec 
and  the  costs  of  said  suit,  or  such  sum  as  ma}'  herein  be  i 
juJ;^d  to  your  petitioner  in  this  or  any  other  lawful  proce< 
Ing  for  the  purpose  of  ascertaining  the  amount  thereof.  Pe 
tluner  further  states  that  said  defendant  is  a  mere  trespasj 
iipuo  the  said  lands  of  j'our  petitioner,  and  its  use  and  oa 
paii'JU  by  said  defendant  has  been  a  continuous  usurpation  a 
tresspass  since  defendant  took  possession  of  the  same,  and  tl 
jour  petitioner  has  been  thereby  greatly  damaged,  to- wit, 
the  sum  of  $1,000.  Wherefore,  petitioner  prays  the  co 
that  upon  the  final  hearing  of  this  cause  the  court  will  ord 
adjudge  and  decree  that  the  defendant  is  and  has  been,  sii 
June  17th,  1879,  a  trespasser  upon  the  said  property  of  yc 
pelifioner;  that  its  use  and  occupation  of  the  said  lands  of  y( 
petitioner  is  a  usurpation  without  right  or  authority  of  la 
that  defendant  shall  pay  your  petitioner  the  damages  sustaiE 
by  him'by  reason  of  said  trespass  and  usurpation,  and  for  ri^ 
of  way  over  said  lands,  the  sum  of  $1,000,  within  a  reasona 
time  to  be  fixed  by  the  court;  and  that  your  petitioner  Lj 
execution  for  such  sum  as  shall  be  found  as  damages  to  yt 
petitioner  for  said  tresp  ass  and  usurpation;  and  that  in  defa 
of  pLiynient  of  such  sum  as  the  court  shall  adjudge  to  be  1 
value  of  the  right  of  way  over  and  through  your  petitionc 
Bald  lands,  that  the  defendant  be  perpetually  enjoined  fn 
further  and  other  occupation  and  use  of  said  lands  or  any  p 
tht^rcof;  that  defendant  pay  the  costs  of  this  suit,  and  that  t 
cim ft  will  grant  such  other  and  further  relief  as  is  consistc 
with  equity  and  good  conscience."  The  defendant  answer 
alleging  payment  of  the  assessment  of  the  sheriflPs  jury  anc 
dedication  of  the  right  of  way  by  plaintlfl^,  and  pleading  an  ( 
tai>pci.    On  the  26th  of  Kovember,  1880,  the  defendant  serv 
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plaintiflPs  attorney,  an  offer  of  compromise,  as  follows: 
[)  Anthony  Robertson:  The  Central  Iowa  Railway  Com- 
ly  hereby  offers,  as  provided  by  the  Code,  to  compromise 

cause  pending  in  the  District  Court  of  Marshall  county, 
pa,  in  which  you  are  plaintiff  and  it  is  defendant,  by  allow- 
;  judgment  to  be  taken  against  said  defendant  for  two  huu- 
d  dollars  and  costs." 

)n  the  30th  day  of  November,  1880,  the  plaintiff  caused  to 
served  on  the  attorneys  of  the  defendant  an  acceptance  of 

offer  of  compromise,  as  follows:    "To  the  above  named  de- 

dant:  Tour  offer  of  compromise  allowing  plaintiff  to  take 

gment  against  you  for  two  hundred  dollars  and  costs  in  the 

ive  entitled  cause  is  hereby  accepted,  this  the  30th  day  of 

»vember,  A.  D.  1880." 

Anthony  Robertson,  plaintiff. 

)n  December  13th,  1880,  the  plaintiff  tiled  in  court  the 
Bgoing  offer  and  acceptance  of  compromise.  On  January 
h,  1881,  the  court  entered  a  judgment  and  decree  reciting 
!  foregoing  facts  as  apparent  from  the  pleadings  and  the 
vc  and  acceptance  of  compromise,  and  then  proceeding  as 
lows:  "And  it  further  appearing  to  the  court  that  there- 
in defendant  tendered  and  offered  the  said  sum  of  two  hun- 
d  dollars,  interest  from  November  26th,.  and  costs  $200, 
1  requested  a  deed  of  right  of  way  and  tendered,  and  same 
B  refused,  and  defendant  now  tenders  said  sum,  interest  and 
its  $206,  on  condition  of  a  conveyance,  as  contemplated  in 
\  petition,  which  is  again  refused  by  the  plaintiff  upon  the 
)und  that  he  is  under  no  obligation  to  make  said  conveyance 
reason  of  acceptance  of  said  offer  of  compromise.  The  deed 
dy  written  tendered  plaintiff  is  hereto  annexed.  Thereupon 
is  ordered  and  decreed  that  C.  E.  Boardman  is  appointed  a 
nmissioner  to  make  said  conveyance,  as  provided  by  the 
de,  the  same  to  be  submitted  to  this  court  for  approval;  that 
J  plaintiff  have  judgment  against  the  defendant  for  two  hun- 
xd  dollars  and  six  per  cent  interest  from  November  26, 1880, 
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•  dollars,  except  c< 


and  the  costs  of  this  suit  taxed  at  — 

of  commissioner's  deed,  which  are  taxed  to  plaintiff  at  $3.( 

The  commissioner  thereupon  executed  to  the  defendai 
deed  purporting  to  convey  to  defendant  the  right  of  way  c 
plaintiff's  land,  one  hundred  feet  wide  along  the  line  of  i 
way  as  now  laid,  which  deed  the  court  approved.  Theplaii 
thereupon  filed  a  motion  to  set  aside  said  decree  and  d< 
which  motion  the  court  overruled. 

Subsequently  all  that  part  of  the  decree  purportin^^  to 
three  dollars  to  the  plaintiff  for  deed  of  commissioner, 
stricken  out,  the  defendant  having  requested  the  same  rei 
ted.     The  plaintiff  appeals, 

Henderson  c&  Carney^  for  the  appellant. 

H.  E,  J,  Boardman  and  A.  C.  Daly^  for  apppellee. 

Day,  J.— I.     It  is  insisted  by  the  appellant  that  the  f 
tion,  although  in  form  of  a  bill  in  equity,  is  to  recover  di 
^BOADs":  tres-  ^o®®   ^*^^   *  trcspass  Only;  that   the   prayer 
S;JfyV-  '**^''''  framed  with  the  pleader's  eye  on  section  125T 
the  Code,  and  that  th«  compromise  related  only  to  the  cli 
of  damages  for  the  trespass,  and  had  no  reference  to  the  c< 
pensation  to  be  made  for  right  of  way.     These   positions 
not  tenable.     The  petition  prays    both  specific  and  gen( 
equitable  relief.  The  plaintiff  does  not  ask  that  judgment  si 
be  entered  as  in  an  ordinary  law  action,  but  prays  that 
court  will  order,  adjudge  and  decree  that  the  defendant  is,  i 
has  been  since  June  17,  1879,  a  trespasser  upon  said  prope; 
etc.    The  claim  is  not  confined  to  the  damages  arising  fi 
the  trespass  simply,  but  the  plaintiff  prays  that  the  court  "^ 
order,  adjudge  and  decree,        *        ♦        *        that  defe 
ant  shall  pay  your  petitioner  the  damages  sustained  by  him 
reason  of  said  trespass  and  usurpation,  and  for  right  of  ^ 
over  said  lands  the  sum  of  $1,000."    It  is  very  clear  from 
petition  that  the  plaintiff  sought  some  order  from  the  coi 
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Icli  would  require  the  defendant  to  pay  for  the  trespasses 
imitted  since  June  17,  1879,  as  well  as  for  the  right  of  way 
ch  had  been  in  the  possession  of  the  defendant  and  its  pre- 
essors  since  June  11,  1870. 

'he  cause  of  plaintiff  embraced  these' two  cljiims,  and  when 
offer  of  defendant  to  compromise  the  cause  by  per- 
ting  judgment  to  go  against  it  for  $200  and  costs  was  ac- 
ted, both  claims  were  satisfied  and  adjusted.  It  seems  to 
;hat  a  proper  construction  of  the  petition  can  have  no  rea- 
able  doubt  upon  this  question.  The  claim  of  the  plaintiff 
mjust  and  unreasonable.  It  cannot  be  supposed  that  the 
jndant  for  less  than  a  year's  occupation  of  a  strip  of  land 
hundred  feet  wide,  across  a  quarter  section  of  land, 
hunting  to  about  six  acres,  agreed  to  pay  $200,  when  the 
le  of  the  land  entire  was  assessed  upon  appeal  at  §220. 
I.  It  is  further  claimed  that  there  is  no  issue  in  the  case 
■ranting  the  court  to  decree  a  deed  to  the  defendant.  It  is 
—  :com-  said  the  defendant  did  not  ask  suph  relief.  But 
d.  '  the  plaintiff  alleges  in  his  petition  that  he  is  will- 
to  convey  to  defendant  right  of  way  over  said  lauds  upon 
payment  of  Buch  sum  as  may  herein  be  adjudged  to  peti- 
ler.  It  was  not  necessary  that  the  defendant  should  spe- 
wiUy  demand  what  the  plaintiff  expressed  a  willingness  to 
icede.  The  offer  of  compromise,  it  must  be  supposed,  was 
de  with  direct  reference  to  this  statement  in  the  plaintiff's 
ition.  When  the  parties,  by  their  agreement,  determined 
amount  which  should  be  paid,  their  determination  stood 
place  of  the  judgment  of  the  court,  and  upon  payment  of  the 
D  agreed  upon,  the  defendant  had  a  right  to  demand  that  the 
intiff  would  do  that  which  he  expressed  a  willingness  to  do. 
lIL  It  is  claimed  that  under  section  1257  of  the  Code,  no 
Igment  can  be  rendered  except  for  costs,  and  that  therefore 
court  had  no  jurisdiction  to  order  a  deed.  Section  1257, 
de,  applies  to  the  trial  of  an  appeal  from  the  assessment  of 
heriff 's  jury,  which  this  case  is  not. 
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IV.  It  IS  urged  in  the  motion  to  set  aside  the  deed, 
there  was  no  testimony  to  show  that  defendant  had  tend( 
3 j^  money  to  plaintiff,  and  that  plaintiff  had  refi 

^'^®'  to  execute^a  deed,  and  that  if  such  were  the  fi 

the  court  could  not  arbitrarily  make  a  deed  through  a  coini 
sioner  without  giving  the  plaintiff  a  reasonable  time  to  > 
cute  it.  The  decree  recites  that  defendant  tendered  $206 
costs,  and  requested  a  deed,  and  that  plaintiff  refused,  on 
ground  that  he  was  under  no  obligation  to  make  a  conveys 
There  is  nothing  in  the  record  to  show  that  this  recital  ia 
correct,  and,  in  the  absence  of  any  showing,  its  correctness 
be  presumed.  Upon  payment  for  the  right  of  way  the 
fendant  became  entitled  to  it  absolutely.  Even  if  it  was  ii 
niar  for  the  court  to  appoint  a  commissioner  to  execu.te  a  i 
without  giving  the  plaintiff  a  reasonable  time  in  which  to 
cute  it,  yet  as  the  commissioner's  deed  was  executed  t 
out  cost  to  the  plainciff,  the  irregularity  worked  him  no  in 
We  see  no  reason  for  disturbing  the  order  of  the  court  Ik 

V.  The  plaintiff  submitted  with  the  case  a  motion  to  s 
from  appellee's  amended  abstract  the  last  two  lines  on  the 
page,  and  the  first  nine  lines  and  the  first  four  words  ic 
tenth  line  of  the  second  page.  This  matter  does  notappe 
liave  been  embraced  in  the  record  in  any  proper  manner, 
it  is  altogether  immaterial  to  a  proper  determination  o 
ease.  It  is  therefore  stricken  out,  and  no  costs  will  be  t 
therefor. 
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Kelsey  v.  Kelsey  et  al. 

Will :  ACTION  TO  construe:  guardian  ad  litem.  Where  an  action  was 
brought  to  construe  and  enforce  a  will  and  the  pruardian  ad  litem  of  a 
minor  legatee  filed  a  cross-petition  directly  attacking  its  validity  it  will 
be  regarded  as  made  in  an  original  action,  contemplated  by  section  2358, 
Code;  and  the  guardian  ad  litem  in  such  an  action  can  lawfully  interpose 
the  question  of  the  invalidity  of  the  will. 

:  PRACTICE.    Where  the  judgment  of  the  court  below  accords 


with  the  preponderance  of  the  testimony  it  will  not  be  disturbed. 

Appeal  from  Monona  Circuit  Court, 

Tuesday,  December  13. 

This  is  a  proceeding  in  the  Circuit  Court  as  a  court  of  pro- 
)ate  instituted  by  the  executor  to  obtain,  by  an  order  of  the 
lourt,  an  interpretation  of  the  will  of  the  testator.  The  de- 
fendant, Hattie  G.  Kelsey,  an  infant  daughter  of  the  testator, 
md  a  legatee  under  the  will,  by  a  guardian  ad  litem^  answered 
he  petition  of  plaintiff  and  filed  a  cross-bill  in  the  proceeding. 
Ln  order  was  made  after  the  trial  upon  the  merits,  dismissing 
>laintiff's  petition  and  setting  aside  the  probate  of  the  will,  and 
annulling  the  will  itself.  The  plaintiff  appeals.  The  facts  of 
he  case  appear  in  the  opinion. 

Joy  cfe  Wright^  for  appellant. 

G.  W.  McMillan^  for  appellee. 

Beck,  J. — I.  The. petition  shows  that  plaintiff  is  the  exec- 
itor  appointed  by  the  will  of  James  M.  Kelsey,  deceased, 
irhich  was  duly  admitted  to  probate  in  the  Circuit  Court 
therein  this  proceeding  was  had.  The  will  bequeaths  a  legacy 
if  $5,000  to  the  wife  of  deceased,  who  died  before  the  death  of 
he  testator,  and  $4,000  to  Hattie  G.  Kelsey,  an  infant,  his  only 
hi  Id.  All  the  remaining  estate,  under  the  interpretation  of 
he  will  which  plaintiff  prays  may  be  adopted  by  the  court, 
ras  given  to  plaintiff,  a  brother  of  the  testator,  and  to  his 
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father.  The  court  appointed  a  guardian  ad  litem  for  defen 
ant  Hattie,  who  answered  the  petition,  setting  up  defense 
tlie  proceeding  which  need  not  be  here  recited.  He  also  fil( 
a  cross-petition,  alleging,  among  other  things,  tliat  wlien  t! 
will  was  admitted  to  probate  Ilattie  was  an  infant  of  tend 
years,  and  a  defense  to  tlie  proceedings  on  the  part  of  li 
grandfather  was  prevented  by  the  undue  haste  with  whi 
they  were  conducted.  It  futher  alleges  that  the  testator,  wh( 
the  will  was  executed,  was  not  of  sound  mind  and  was  whol 
incapable  of  attending  to  ordinary  business  aflFairs;  that  t 
execution  of  the  instrument  was  procured  by  the  undue  infl 
ence  and  fraud  of  plaintiff,  and  that  the  property  of  his  ests 
is  of  the  value  of  $20,000,  all  of  which,  under  the  will  as  int( 
preted  by  plaintiff,  except  $4,000  devised  to  his  only  chi 
llattic,  is  set  apart  to  plaintiff  and  his  father.  The  defends 
prays  that  the  will  may  be  declared  void  and  of  no  effect. 

II.     The  counsel  for  plaintiff  insist  that  the  Circuit  Coi 

had  no  authority  in  this  proceeding  to  determine  the  invalidi 

^timuo'con^-"    ^^  ^'^®  ^^^'''  ^^^  ^^^  ^^^  guardian  ad  litem  was  d 

d^anadlliterB.  authorized  to  put  that  question  in  issue  in  tl 

case. 

Under  Code,  section  2353,  a  will,  after  probate  tliereof,  ra 
be  set  aside  by  an  original  or  appellate  proceeding  in  a  prof 
case  assailing  the  validity  of  the  instrument.     Leighton 
Orr^  44  Iowa,  679.     But  counsel  for  plaintiff  maintain  tl 
this  is  not  an  original  proceeding  contemplated  by  the  statu 

The  action  is  surely  an  original  proceeding.  This  is  not  c 
nied,  but  it  is  claimed  that  its  purpose  is  to  construe  the  wi 
This  is  certainly  true  so  far  as  the  relief  claimed  by  plaintifl 
concerned.  But  in  this,  as  in  all  other  actions,  the  defendu 
may  plead  as  a  defense  whatever  may  defeat  the  claim  of  t 
])huiitiff  for  relief.  It  is  the  policy  of  the  law  to  set 
the  controversies  of  litigants  without  the  unnecessary  mi 
tiplication  of  suits.  Hence,  if  in  one  action  all  the  rigl 
of  the  parties   may   be  determined,  it  will  be  done  wit 
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It  requiring  other  suits  to  be  instituted.  In  harmony 
ith  this  policy,  liberal  statutes  provide  that  counter-claims, 
OSS-petitions  and  equitable  answers  may  be  filed,  presenting 
ery  ground  of  defense  to  recovery  recognized  by  the  law.  In 
is  ease  defendant  sets  up  in  the  cross-petition  that  the  will 
invalid  because  of  the  insanity  of  the  testator.  The  cross 
tion  assails  the  will,  not  in  a  collateral  way,  but  by  a  direct 
tack.  It  must  be  regarded,  therefore,  as  being  made  in  an 
iginal  action,  contemplated  by  Code,  section  2353,  above 
ted. 

III.  Counsel  for  plaintiff  insist  that  the  guardian  ad  litem 
not  authorized  to  set  up  the  invalidity  of  the  will  as  a  de- 
nse to  the  action.  The  ground  of  this  position  is  that  under 
)de,  section  2565,  a  minor  must  prosecute  an  action  by  his 
lardian  or  next  friend,  and  that  the  powers  of  a  guardian 
\  litem  are  limited  by  section  2566  to  the  defense  of  actions 
itituted  against  the  minor. 

We  have  seen  that  a  defendant  to  an  action  may  interpose 
a  defense  any  matter  which  will  defeat  the  plaintiff's  right 
recover.  A  guardian  ad  litem  is  not  restricted  by  the  stat- 
B  to  pleading  certain  defenses  and  forbidden  to  make  others. 
3  is  authorized  to  defend  the  action  and  may  set  up  any 
itter  that  will  defeat  it.  While  the  invalidity  cf  the  will  is 
:  np  in  this  action  by  a  cross-petition,  it  is  nevertlieless 
^aded  as  a  defense.  -  We  reach  the  conclusion  that  it  was 
vfully  interposed  by  the  guardian  ad  litem. 

IV.  This  brings  us  to  consider  the  merits  of  the  case  as 
3sented  by  the  record.  The  court  below  found  that  the  will 
;^^[^;  was  invalid.  While  the  record  does  not  state  the 
>and  of  the  court's  decision,  we  are  warranted  in  the  conclu- 
n  that  it  was  the  insanity  of  the  testator.  Upon  this  ques- 
n  of  fact  there  was  a  conflict  in  the  testimony.  The  case  is 
t  triable  here  de  novo,  Leighton  v.  Orr^  44  Iowa,  679.  We 
inot,  therefore,  under  the  often  repeated  rules  of  this  court, 
,turb  the  judgment  of  the  court  below.     It  is  not  improper 
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for  US  to  remark  that  the  judgment  of  the  Circuit  Couri 
cords  with  the  preponderance  of  the  testimony  which  ^ 
satisfactorily  shows  that  the  testator,  when  he  executed  the 
was  insane.  His  mental  disorder  was  clearly  indicated  bj 
acts,  appearance  and  conversation.  While  he  probably  j 
better,  after  being  taken  by  plaintiff  to  his  father's  hou£ 
New  Hampshire,  yet  upon  his  return  to  his  home  in  lowi 
malady  seems  to  have  returned,  and  in  less  than  a  year 
the  execution  of  the  will  he  destroyed  his  life  with  his 
hand. 

The  foregoing  discussion  covers  all  points  presentee 
counsel  in  their  printed  argunicnt  It  is  our  opinion  tha 
judgment  of  the  Circuit  Court  ought  to  be 
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1.  Habeas  Goirpus:  pricticb.    This  proceeding  being  regarded 

action  at  law,  the  court  can  only  interfere  where  the  finding  be 
manifestly  unsupported  by  the  evidence. 

2.  Divorce:  jurisdiction:  custodt  of  children.    A.  decree  of  d 

rendered  in  the  State  of  Wisconsin,  on  service  by  publication,  bo  : 
it  attempted  to  fix  the  custody  of  the  minor  children  who  were 
residents  of  the  State  of  Iowa,  is  without  jurisdiction  and  void. 

Appeal  from  Linn  JDiairict  Court. 

Tuesday,  Dboembsb  13. 

This  is  a  proceeding  in  haheas  corpuSy  by  which  Jc 
Kline,  a  resident  of  the  State  of  Wisconsin,  sought  to  rec 
the  custody  and  control  of  Anna  M.  Kline  and  Alice  E 
his  minor  children.  Upon  a  trial  the  court  refused  to  i 
the  order  prayed  for,  and  Joseph  Kline  appeals. 

Frcmh  O.  Clarh^  for  appellants. 

No  appearance  for  appellees. 
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luTflEocK,  J. — Tlie  father  and  tuotlier  of  said  minor  cluld- 

were  married  in  the  Stat©  of  Wiscouein,  in  the  year  1870* 
inisjM  They  lived  together  a^  husband  and  wife  notii 
>    *  June,  1874j  wlieii  thejr  eeparated,  and  the  mother, 

na  Kline,  now  Anna  Umphrey/caine  into  thffl  State  and 
light  with  her  the  two  children,  tlie  isfioe  of  said  marriage, 

tliej?  have  resided  hi  this  State  coutinnouely  since  that 
t?,  Baid  children  being  now  eight  and  ten  years  of  age*  In 
member,  1876,  Joseph  Kline^  the  father,  procured  a  decree 
livorce  in  the  State  of  Wisconsin,  upon  the  ground  of  de- 
ion.  Tljere  was  no  personal  service  of  notice  of  the  ae- 
1  upon  Anna  Kline,  The  service  was  by  publication,  ac- 
Jing  to  the  laws  of  that  State.  It  does  not  appear  tliat  she 
:  any  knowledge  whatever  of  said  divorce  proceedings  until 
It  the  decree.  The  decree,  in  addition  to  divorcing  the  par* 
„  awarded  the  care^  custody,  and  control  of  the  children  to 

father. 

?hifl  proceeding  was  comTnenccd  in  le!>ruary,  ISSt,  and  it 
^eara  from  the  evidence  that  tlie  father  has  not  married  since 

divorce.  Tlie  mother  removed  to  the  city  of  Cedar  Eapids 
h  her  children  in  the  year  1870*  and  shortly  after  her  re- 
val  she  married  the  defendant,  Uujphrey,  Tlie  children  are 
I  provided  for,  A  teacher  in  one  of  the  public  schools  tes- 
?d  that  for  two  or  three  years  past  they  have  attended  the 
uol  taught  by  her,  and  that  "  they  are  comfortably  dressed, 
I,  from  their  appearance,  well  treated.  Their  attendance  has 
n  very  regular,  and  they  are  intelligent  and  well-behaved, 
I  seem  healthy."  We  think  the  di&posiion  of  the  case  made 
the  learned  district  judge  was  fully  warrautod  under  the 
deiiee.  At  least,  as  this  proceeding  is  regarded  as  an  action 
law,  we  can  only  interfere  where  the  finding  is  manifestly 
^it|>portetl  by  evidence.  aS^uiw  v.  Nachtwey ^i3  Iowa,  563; 
tmb  V.  Eeene^  47  Id,,  435;  Je7mings  v.  JemdngSy  66  Id., 
I. 
tJut  it  is  urged  that  the  father  is  entitled  tg  the  custody  of 
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the  children  by  virtue  of  the  Wisconsin  decree.  The  ge 
2  DIVORCE  •  ^^^^^^  ^  claimed  by  counsel  for  appellant,  tha 
custody^o?"  *  domicile  for  the  wife  and  children  is  the  don 
of  the  husband  and  father,  is,  no  doubt,  coi 
From  this  it  is  argued  that  the  Circuit  Court  in  Wisc( 
had  complete  jurisdiction  of  all  the  parties,  and  that  tli 
cree  awarding  the  custody  of  the  children  to  the  father  i 
titled  to  full  faith  and  credit  in  this  State.  [But  the  rule 
tended  for  is  subject  to  the  exception  that  m  proceeding 
divorce  in  most,  if  not  all,  the  States,  the  law  recognize 
liusband  and  wife  as  having  separate  domiciles,  and  a  val 
vorce  may  be  decreed  in  the  State  where  only  one  of  the 
ties  reside^  A  suit  for  divorce  in  its  nature  makes  the  bus 
and  wife  opposite  and  contending  parties,  and  the  legal  fi 
of  a  unity  of  person  and  of  domicile  by  reason  of  the  mar 
is  destroyed  by  the  law  which  authorizes  the  action.  Sue 
the  fact  in  this  case.  The  husband  procured  his  decree  o 
vice  by  publicatioif  after  the  wiie,  with  the  two  children 
been  residents  of  this  State  for  more  that  two  years. 

Under  the  circumstances,  we  think  the  better  rule  is  th{ 
court  in  Wisconsin  had  jurisdiction  to  declare  the  stat 
the  parties  before  it  and  grant  the  divorce,  but  that  the  (1 
in  excess  of  this  was  void  for  want  of  jurisdiction.  Su] 
that  a  husband  should  desert  his  wife  and  remove  to  an 
State,  taking  hfs  property  with  him,  and  she  should  mat 
application  for  a  divorce  and  alimony,  and  make  servic 
publication,  and  take  her  decree  without  any  appearanc 
the  defendant, — no  one  would  claim  that  a  money  judg 
for  alimony  could  be  enforced  in  such  case  in  aforeigrn  lur 
tion.  And  yet,  in  a  certain  sense,  the  court  has  jurisdi 
of  the  defend  Jin  t,  but  it  is  only  for  the  purpose  of  chat: 
the  status  of  the  complaining  party  and  terminating  the 
riage. 

I^e  think  it  logically  follows  that,  where  the  minor  clii' 
are  non-residents  of  the  State  where  the  divorce  proceec 
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are  had,  tliat  the  court  acquires  no  jurisdiction  as  to  their  cus- 
tody, simply  because  the  decree  can  have  no  extra-territorial 
force  or  effectj  In  Cooler's  Constitutional  Limitations,  p.  404,  it 
is  said:  "  The  publication  which  is  permitted  bytlie  statute  is 
sufficient  to  justify  a  decree  in  these  cases  changing  the  status 
of  the  complaining  party,  and  thereby  terminating  the  mar- 
riage, and  it  might  be  sufficient,  also,  to  empower  the  court  to 
pass  upon  the  question  of  the  custody  of  the  children  of  the 
iDarriage,  if  they  were  within  the  jurisdiction;  if  they  acquire 
a  domicile  in  another  State  or  country  the  judicial  tribunals 
of  that  State  or  country  would  have  authority  to  determine  the 
qnestion  of  their  guardianship  there." 

In  Woodworfh  v.  Spring,  4  Allen,  321,  it  is  said:  "Every 
sovereignty  exercises  the  right  of  determining  the  static  or 
condition  of  persons  found  within  its  jurisdiction.  The  laws 
of  a  foreign  State  cannot  be  permitted  to  intervene  to  affect 
the  personal  rights  or  privileges  even  of  their  own  citizens, 
while  they  are  residing  on  the  territory  and  within  the  juris- 
diction of  an  independent  government.  *  ♦  *  The  ques- 
tion whether  a  person  within  the  jurisdiction  of  a  State  can  be 
removed  therefrom  depends,  not  on  the  laws  of  the  place  whence 
he  came,  or  in  which  he  may  have  had  his  domicile,  but  on 
bis  rights  or  obligations  as  they  are  fixed  and  determined  by 
the  law  of  the  State  or  country  in  which  he  is  found." 

In  our  opinion  the  decree,  so  far  as  it  attempted  to  fix  the 
custody  of  the  children,  was  without  jurisdiction  in  the  first 
instance.  Want  of  jurisdiction  is  a  matter  which  may  always 
be  interposed  against  an  adjudication  when  sought  to  be  en- 
forced, or  when  any  benefit  is  claimed  for  it.  The  want  of  juris- 
diction eitherof  the  subject-matter  or  of  the  person  of  either  party 
Tenders  a  judgment  a  mere  nullity.  The  authorities  which  we 
have  cited  go  even  farther  than  this,  and  in  effect  hold  that  if 
there  was  jurisdiction  to  award  the  custody  and  control  of  the 
children  of  the  marriage  to  one  of  the  parties,  by  reason  of 
the  children  being  at  the  time  within  the  jurisdiction  of  the 
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court,  jet  that  eucli  a  decree  is  without  force  in  a  foreig 
ifidiction  into  wliidi  the  cbildi'eD  maj  be  afterwards  reii 

Affikj 


Shaw  v.  Kendio. 


1.  Justice  of  the  Peace :  pees.  A  justice  of  tlie  peace  isentiJl 
trial  fee  in  default  cases*  and  in  cases  comiDtr  under  sectiotii  S 
B542,  Code,  he  is  tkutbori^ed  to  charge  both  a  trial  fee  aod  a  tee  k 
iug  judgfment  by  default. 

Appeal  Jrom  Madison  Circuil  CourL 

Tuesday,  December  13. 

The  plaintiff  commenced  tbig  at^tion  before  a  justice 
peae«  to  recover  hia  coBts  as  a  juetice  of  tbe  peace  in  fii 
eral  eints  brongbt  by  the  defendant  af^inet  various  par 
four  of  which  suits  judgment  was  rendered  by  default 
]>kiutitf'  claimed  ou  account  of  all  these  suits,  $12,50, 
fendaiit  admitted  bis  liability  to  tbe  extent  of  S8,50,  bi 
troverted  the  charge  of  one  dollar  in  each  of  tbe  default 
There  was  a  jury  trial,  resulting  in  a  verdict  for  the  p 
for  ?12  50.  The  case  was  appealed  to  the  Circuit  Con 
submitted  upon  an  agreed  statement  of  facta,  upon  whi 
court  found  for  the  plain tifl'  iu  tbe  sum  of  $12.50.  1 
fendant  appeals. 

J.  £.   W*    We^tfally  for  appellant 

W.  M.  SliaWypro  se. 

Dat,  J, — Tbe  trial  judge  has  certified  the  qnestior 

wbleb  it  is  desirable  to  have  the  opinion  of  this  court, 
1.  JUSTICE  OF  lows:  '*  W.  M.  Shaw,  a  justice  of  tbe  peace 

the  p^iM^ '  »i  * 

fees.        *      for  Madison  county,  Iowa,  plaintiff  in  tbe 
entitled  ca^e,  has  charged  A.  J.  Kendig  $1.00  for  trial 
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eral  cases  brought  before  said  Shaw  by  said  Kendig  as  plaint- 
iff, which  were  merely  default  cases. 

Query.  "Is  a  justice  entitled  to  a  trial  fee  in  default  cases 
under  Sees.  3541,  3542  and  3804  of  the  statute?  Also  in  same 
case  referred  to  plaintiff  Shaw  has  charged  defendant  Kendig 
a  fee  for  entering  judgment  by  default,  fifty  cents,  and  also  a 
trial  fee  in  the  default  cases. 

Query.  "Is  a  justice  of  the  peace  entitled  to  charge  in  the 
same  fee  bill  both  for  judgment  by  default  and  a  fee  for  trial? " 

1.  Aif  to  the  first  question  submitted  by  the  trial  court. 
The  sections  of  the  Code  referred  to  are  as  follows:  "3541. 
But  if,  where  the  plaintiff's  claim  is  not  founded  on  such  writ- 
ten instrutuent,  the  defendant  does  not  appear,  the  justice  shall 
proceed  to  hear  the  allegations  and  proofs  of  the  plaintiff,  apd 
shall  render  jndguient  thereon  for  the  amount  to  which  he 
sho^s  himself  entitled,  not  exceeding  the  amount  stated  in  the 
no:  ice.  3542.  In  the  case  contemplated  in  the  last  two  sec- 
tions, if  the  defendant  has  previously  filed  a  counter-claim, 
founded  on  a  written  instrument,  purporting  to  have  been 
signed  by  the  plaintiff,  calling  for  a  certain  sum,  the  justice 
shall  allow  such  counter-claim  in  the  same  manner  as  though 
the  defendant  had  appeared,  and  shall  render  judgment  accord- 
ingly." So  much  of  section  3804  as  is  material  to  the  present 
is  as  follows:  "Justices  of  the  peace  shall  be  entitled  to  charge 
and  receive  the  following  fees:  ***** 
For  entering  judgment  by  confession,  after  the  suit  brought, 
fifty  cents.  For  entering  judgment  by  confession,  not  on  suit 
brought,  one  dollar.  For  entering  judgment  by  default,  or 
on  a  plea  of  guilty,  fifty  cents.  ***** 
For  trial  of  all  causes,  civil  or  criminal,  for  each  six  hours  or 
fi-action  thereof,  one  dollar." 

**A  trial  is  a  judicial  examination  of  the  issues  in  an  action, 
whether  they  be  issues  of  law  or  of  fact."    Code,  §  2739. 

Section  2738  of  the  Code  provides:  "An  issue  of  fact  arises: 
1.   \J\)on  a  material  allegation  of  fact  in  the  petition,  denied 
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by  the  answer.  2.  Upon  a  material  allegation  of  new  mat 
])resented  in  the  answer  and  denied  by  the  reply.  3.  U[ 
allegation  of  new  matter  in  the  reply,  which  shall  be  com 
ered  as  controverted  by  the  op|K)^ite  party  without  fiirtl 
pleadings.  Any  other  issue  is  one  of  law."  It  is  evid 
from  the  provisions  of  the  foregoing  section  that  an  issue 
fact  may  arise  by  oj)erarion  of  law,  without  a  pleading.  I 
fnrtlier  evident,  from  an  examination  of  other  provisions  of 
statute,  that  section  2738  does  not  contain  all  the  issues 
fact  which  may  arise.  Section  266.5  of  the  Code  provid 
'•There  shall  be  no  reply  except:  1.  When  a  counter-cJaiin 
alleged;  or  2.  When  some  matter  is  alleged  in  the  answei 
which  the  plaintiflF  claims  to  have  a  defense,  by  the  reason 
the  existence  of  some  fact  which  avoids  the  matter  alleged 
tlie  answer."  Where,  then,  the  plaintiff  simply  relies  upo 
denial  of  the  n«w  matter  alleged  in  the  answer,  no  reply 
])roper,  and  the  new  matter  is  deemed  controverted.  See  s 
lion  2712,  also  Davis  v.  Payve  and  Shadduck^  45  Iowa,  1 
Further,  section  2712  of  the  Code  provides:  "But  an  alle 
tion  of  value,  or  amount  of  damage,  shall  not  be  deemed  t 
by  a  failure  to  controvert  it."  Recognizing  the  necessity 
l>rot)f  of  an  allegation  of  value,  or  amount  of  damage,  e^ 
when  there  is  no  denial,  section  3541  requires  the  justices 
^.ases  where  the  plaintifl*'8  claim  is  not  founded  on  a  writ 
instrument  purporting  to  have  been  executed  by  the  defe 
ant,  and  the  defendant  does  not  appear,  to  proceed  to  hear 
Mliegations  and  proofs  of  the  plaintiff,  and  render  judgni 
for  the  amount  to  which  he  shows  himself  entitled.  In  ot 
words,  notwithstanding  the  defendant's  default,  the  justio 
required  to  tr^'  the  issue  which  the  law  raises  as  to  theamo 
to  which  the  plaintiff  is  entitled.  For  such  triaU  eection  31 
of  the  Code,  in  our  opinion,  allows  the  justice  a  fee  of  < 
dollar. 

II.  As  to  the  second  question  submitted  by  the  trial  coi 
Section  3804  of  the  Code  provides  that  the  justice  shall  hi 
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a  distinct  fee  for  entering  a  judgment  by  confession  after  suit 
brouglit,  by  confession  not  on  suit  brought  when  contested, 
and  by  default,  or  on  a  plea  of  guilty.  The  fee  for  entering 
judgment  is  altogether  distinct  from  the  fee  for  a  trial,  and 
when  a  trial  is  hi:d  the  justice  is  entitled  to  both.  Appellant 
insists  that  this  would  allow  the  justice  more  in  a  case  where 
the  dei'endant  makes  default  tlian  where  he  contests  the  case 
and  causes  a  trial  lasting  six  hours.  This  is  evidently  a  mis- 
take. The  justice  in  a  contested  case  is  allowed  a  fee  of  fifty 
cents  for  entering  judgment  in  addition  to  the  fee  for  trial. 
Ill  cases  coming  under  sections  3541  and  3542  of  the  Code,  a 
jnstice  of  the  peace  is  entitled  to  both  a  trial  fee  and  a  fee  for 
entering  judgment. 

Affirmed. 


Dbady  v.  The  D.  M   &  Ft.  D.  R.  Co. 

Hailroads:  construction  of  bide  traces  over  streets.  Where 
a  railroad  duly  aatbonzed  by  an  ordinance  of  a  city,  and  also  by  virtue 
of  section  1321,  Revision,  constructed  its  track  alongr  a  certain  street,  it 
waa  held  that  the  snccessor  in  interest  of  said  company  had  no  right, 
after  section  464  of  the  Code  took  effect,  to  construct  switches  or  side 
tracks  on  said  street  without  makings  compensation  to  the  abutting  lot 
owners  for  injuries  resulting  therefrom. 

:  constftutional  law.  Where  a  port  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the  court  to  declare  the  remainder 
▼oid,  if  the  provisions  are  distinct  and  separable.  Even  if  the  defendant 
in  this  case  could  not  be  denied  the  right  to  construct  the  switch  in 
question,  yet  it  can  be  done  only  upon  making  compensation  therefor. 

:  compensation:  trespass.    The compaisation  provided  by  sec- 


tion 464,  Code,  as  amended,  cannot  be  limited  to  damages  for  change 
of  grade,  but  it  includes  all  legritimate  damages,  and  where  the  occupii- 
tion  of  the  street  was  unlawful,  a  party,  if  injured  thereby,  may  mantain 
an  action  for  the  trespass  before  the  permanent  damages  are  assessed. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  I>eoehbbr  13. 

The  plaintiff  claims  of  the  defendant  one  thousand  dollars 
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damages,  and  as  a  ground  for  such  claim,  in  substance  allc< 
that  during  the  year  187S  the  defendant,  without  the  conse 
and  against  the  wishes  of  plaintiff,  and  without  having  insti 
ted  any  condemnation  proceedings,  and  without  having 
sessed  or  paid  the  plaintiff  the  damage  which  he  sustain 
laid  down  and  commenced  to  operate  a  branch  line  or  swit 
commencing  at  a  point  near  the  southwest  comer  of  plainti 
lot,  which  is  a  corner  lot,  situated  upon  Vine  and  Fifth  8tre< 
and  extending  eastward  to  the  corner  of  plaintiff's  lot,  at 
intersection  of  Vine  and  Fifth  streets,  and  thence  in  a  nor 
east  direction  along  Vine  and  Fifth  streets,  over  the  lots  acr 
the  street  east  of  plaintiff's  lot.  The  plaintiff  alleges  that 
resides  on  said  lot,  and  has  been,  by  reason  of  the  switch 
question,  deprived  of  access  to  his. lot,  and  damaged  by 
stopping  of  freight  trains  on  said  switch,  and  by  the  srao 
dust,  cinders,  debris,  and  the  smell  arising  from  trains  loa( 
with  cattle  and  hogs.  The  answer  is,  in  substance,  as  follow 
1.  That  on  the  21st  of  October,  18G5,  the  city  of  I 
Moines,  then  owning  the  fee  in  its  streets,  and  being  d 
authorized  by  law  so  to  do,  granted  to  the  Des  Moines  Val 
Railr.  ad  Company,  for  the  operation  of  a  line  of  railway  tr 
the  city  of  Keokuk  through  and  beyond  the  city  of  Des  Moii 
a  right  of  way,  by  ordinance  duly  passed,  to  construct  its  r 
road  over  and  across  Market  street,  with  the  right  to  lay  do 
a  double  or  single  track,  with  side  tracks,  turn  on ts  i 
switches  on  the  same,  and  to  run  such  locomotives  and  tra 
across  and  over  the  same  as  miglit  be  necessary  in  the  op( 
tion  of  said  railroad,  at  such  reasonable  rates  of  speed  as  mii 
from  time  to  time  be  fixed  by  the  city  council;  that  by  s 
ordinance  terms  were  imposed  upon  the  said  company  as 
the  time  within  which  said  road  should  be  built,  and  p 
viding  for  the  acceptance  of  said  ordinance  by  the  railn 
company,  and  providing  that  when  accepted  the  provisions 
said  ordinance  should  become  a  binding  contract  between 
city  of  Des  Moines  and  the  railroad  company;  that  said  co 
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panj  accepted  the  provisions  of  thiQ  ordinance,  and  it  became 
a  contract  between  the  said  parties;  that  by  virtue  of  certain 
foreoloenre  proceedings  the  defendant  in  this  action  succeeded 
to  all  the  rights,  privileges,  franchises,  and  incidents  belonging 
or  apf)ertaining  to  the  Des  Moines  Valley  Railroad  C  mpany, 
and  that  the  city  of  Des  Moines  has  duly  recognized  the  de- 
fendant company  as  the  successors  of  the  Des  Moines  Valley 
Railroad  Company. 

That  the  track  complained  of  is  situated  in  Market  street, 
and  is  laid  pursuant  to  the  right  and  privilege  granted  by  the 
said  ordinance,  and  that  said  track  is  only  a  switcli,  made  nec- 
essary in  the  operation  of  said  railroad  on  Market  street,  by 
virtue  of  the  rights  granted  by  said  ordinance,  and  that  the 
laying  of  said  switch  or  side  track  was  essential  to  the  main- 
tenance and  operation  of  said  line  of  railroad  upon  Market 
street,  and  that  defendant  is  under  obligation  to  operate  and 
maintain  its  said  line  of  railway  upon  the  said  street,  by  virtue 
of  said  ordinance;  that  the  said  side  track  or  switch  was  prop- 
erly located  and  constructed,  and  is  operated  under  the  provis- 
ions of  said  ordinance,  Und  with  due  care  and  without  negli- 
gence. 

2.  That  in  the  year  1868  the  Des  Moines  Valley  Railroad 
Company,  duly  organized  for  the  construction  and  operation 
of  a  line  of  railway  from  the  city  of  Keokuk  to  the  town  of 
Fort  Dodge,  by  virtue,  and  in  the  assumption  and  exercise  of 
the  authority  tliere  given,  and  the  power  then  conferred  by  the 
statutes  of  Iowa,  constructed  its  line  of  railway  over  and  upon 
Market  street  in  the  city  of  Des  Moines,  adjoining  plaintiff's 
property,  and,  by  virtue  thereof,  acquired  the  right  to  maintain 
over  said  street,  in  connection  with  its  main  line  of  railway, 
such  side  tracks,  switches  and  turn-outs,  as  became  necessary 
thereafter  in  the  use,  maintenance  and  operation  of  its  said 
line  of  railway;  that  by  virtue  of  foreclosure  proceedings  the 
defendant  has  become  invested  with  all  the  rights  and  privi- 
leges of  the  Des  Moines  Valley  Railroad  Company ;  that  in 
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the  exercise  of  such  privileges,  and  without  negligence,  it  con- 
structed and  operated  a  switch  in  connection  with  its  main  line 
of  railroad,  said  construction  and  operation  being  necessary  to 
the  maintenance  and  operation  of  its  main  line  of  railway,  the 
switch  80  constructed  being  the  one  complained  of  in  plaint- 
ifi^'s  petition.  Defendant  denies  that  it  has  been  guilty  of 
any  negligence  in  the  construction,  maintenance  and  opera- 
tion of  said  switch. 

3.  Defendant  denies  that  plaintiff  is,  in  any  way,  damaged 
by  the  laying  of  said  switch  complained  of,  but  avers  that  tkie 
city  of  Des  Moines  is,  and  was  at  the  dates  mentioned  in  Q\e 
petition,  the  owuer  of  said  street  in  fee,  having  control  over 
the  same,  and  that  by  virtue  of  the  authority  duly  given  by 
said  city,  as  well  as  by  the  laws  of  the  State  of  Iowa,  the  main 
line  of  railway  now  owned  by  defendant  was  located  on  and 
constructed  over  said  Market  street  during  the  year  1868;  and 
that  the  laying  of  said  switch,  and  the  operation  of  the  same, 
as  a  part  of  its  line  of  railway,  in  no  wise  inflicts  any  addi- 
tional injury  upon  plaintiff's  property,  and  gives  the  plaintiff 
no  right  of  action  for  damages,  said  switch  having  been  prop- 
erly constructed  and  operated,  without  negligence  by  defend- 
ant; and  defendant  further  avers  that  the  construction  of  said 
switah  was  a  necessity  to  the  operation  of  said  main  line  of 
railway. 

4.  Defendant  avers  that  no  part  of  its  switch  is  laid  upon 
plaintiff's  premises,  nor  is  the  grade  in  front  of  plaintiff's 
property  changed  by  reason  thereof;  but  the  grade  remains  the 
same  as  it  was  before  said  switch  was  laid,  and  that  said  switch 
is  properly  constructed  upon  ground  over  which  the  defendant 
has,  and  had,  the  right  of  way  at  the  time  of  the  oonstrnctioa 
of  the  switch,  and  is  operated  and  maintained  in  a  prudent 
and  careful  manner,  and  without  negligence  on  the  part  of  the 
defendant.  Wherefore,  defendant  says,  plaintiff  suffered  no 
damage  for  which  the  law  affords  a  right  of  action  against  de- 
fendant. 
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5.  The  fifth  count  is  not  involved  in  .this  appeal,  and  hence 
is  not  set  ont. 

6.  That  prior  to  the  22d  of  March,  1858,  the  Keoknk,  Ft 
Des  Moines  &  Minnesota  Railroad  Company  was  a  body  cor- 
porate, having  for  its  object  the  construction  and  operation  of 
a  railway  from  the  city  of  Keokuk,  northwestward  along  the 
valley  of  the  Des  Moines  river,  through  the  then  town  of  Ft. 
Des  Moines,  now  city  of  Des  Moines,  and  northward  toward 
the  Minnesota  line,  and  had,  at  that  date,  constructed  only  a 
small  portion  of  its  contemplated  line  of  railway,  extending 
only  a  short  distance  up  the  Des  Moines  river.  That  on  the 
22d  day  of  March,  1858,  the  legislature  of  the  State  of  Iowa 
passed  an  act,  which  took  effect  April  7, 1858,  by  which  there 
was  granted  to  the  said  Keokuk,  Ft.  Des  Moines  &  Minnesota 
Railroad  Company,  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad  from  the  city  of  Keokuk,  np  and  along  the 
valley  of  the  Des  Moines  river,  by  way  of  the  town  of  Ft.  Des 
Moines,  to  the  northern  line  of  the  State,  certain  large  bodies 
of  land  hitherto  granted  to  the  Territory  of  Iowa,  to  aid  in  the 
improvement  of  the  Des  Moines  river.  That  by  the  terms  of 
said  act  the  said  railway  company  were  required  to  pay  cer- 
tain large  outstanding  liabilities  of  the  Des  Moines  River  Im- 
provement Company,  and  also  certain  liabilities  existing  against 
the  State  of  Iowa,  and  were  required  to  complete  their  said  road 
to  and  through  the  town  of  Ft.  Des  Moines  within  a  limited 
time,  a  certain  portion  of  said  grant  of  lands  being  expressly 
reserved  to  aid  in  the  construction  of  said  road  from  the  city 
of  Des  Moines  northward,  and  another  portion  to  be  applied 
in  the  construction  of  said  road  to  the  said  city.  That  for  the 
purpose  of  accomplishing  the  object  in  view  by  the  State  of 
Iowa,  which  was  to  secure  the  early  construction  and  comple- 
tion of  the  said  line  of  railway  up  the  valley  of  the  Des  Moiues 
river,  giving  to  the  city  of  Des  Moiues  the  full  benefit  of  said 
line  of  railway,  by  requiring  the  construction  of  the  said  line 
of  railway  to  and   through  the  said  city  northward,  it  became 
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and  was,  necessary,  ajid  was  the  duty  of  the  said  railway  com- 
pany, nnder  the  legislation  aforesaid,  in  view  of  the  location 
of  the  said  town  of  Ft  Des  Moines,  and  the  situation  of  the 
surrounding  country,  to  run  through  the  said  city,  and  over 
some  of  the  streets  thereof.  That  before  actually  locating  its 
line  through  the  said  city,  in  deference  to  the  control  legiti^ 
inately  exercised  by  said  city  of  Des  Moines  over  its  streets, 
the  said  railroad  company,  subsequently  known  as  the  Des 
Moines  Valley  Railroad  Company  but  being  the  same  cor- 
poration, asked  of  the  city  council  of  Siiid  eity  tliat  it  ded^- 
nate  the  streets  over  which  the  said  company  should  pass  in 
the  construction  of  its  line  of  road  to  and  through  said  city* 
That  pursuant  thereto,  the  ordinance  referred  to  in  the  first 
count  of  defendant's  answer  herein  was  passed  by  the  said 
city  council,  and  became,  by  the  acceptance  of  the  terms 
thereof  by  the  said  Des  Moines  Vallej^  Railroad  Com  pan  j,  a 
contract  between  the  said  city  of  Des  Moines  and  said  ndlroad 
company.  And  defendant  avers  that  hj  the  proceedings,  as 
set  forth  in  count  number  one  of  this  answer,  it  succeeded  to 
all  the  rights  and  immunities  of  the  Des  Moines  Valley  Rail- 
road Company  and  became  bound  by  all  the  obligations  rest- 
ing upon  said  Keokuk,  Ft.  Des  Moines  &  Minnesota  Railroad 
Company,  respecting  the  maintenance  and  operation  of  said 
line  of  railway,  in  so  far  as  it  succeeded  to  the  ownership 
thereof,  that  is  to  say,  from  the  city  of  Des  Moines  to  the  city 
of  Ft.  Dodge,  and  that  this  defendant  is  now  the  owner  of  and 
succeeded  to  the  land  grant  made  to  the  said  Keokuk,  Des 
Moines  &  Minnesota  Railroad  Company,  and  is  bound  by  the 
requirements  of  said  act  of  the  legislature  of  the  State  of 
Iowa  respecting  the  maintenance  and  operation  of  the  said 
line  of  railway  as  to  that  portion  of  said  line  of  which  this 
defendant  became  the  owner. 

That  in  the  maintenance  and  operation  of  said  line  of  rail- 
way, and  in  the  discharge  of  its  obligations  arising  under  and 
by  virtue  of  said  act  of  the  legislature,  and  in  the  discharge 
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of  its  obligations  as  a  common  carrier,  imposed  upon  it  by  law 
so  long  as  it  shall  maintain  and  operate  a  railway,  it  became 
and  was  necessary  for  this  defendant  to  enlarge  the  facilities 
of  said  line  by  the  laying  of  the  switch  complained  of  in 
])laintiff's  petition;  that  in  the  laying  of  said  switch  this  de- 
fendant confonned  strictly  to  the  grades  of  said  city  of  Des 
Moines,  and  constrncted  said  switch  in  a  proper,  careful,  and 
prudent  manner,  and  in  the  operation  thereof  has  been  guilty 
of  no  negligence  or  want  of  care,  and  that  whatever  damage 
plaintiff  has  suflfered  has  been  merely  such  as  is  necessarily  in- 
cident to  the  maintenance  and  operation  of  a  railway  over  said 
street. 

7.  Defendant  avers  that  the  only  damages  suffered  by 
plaintiff,  if  any  have  been  suffered  by  him,  are  such  damages 
as  are  necessarily  incident  to  the  prudent  construction,  main- 
tenance and  operation  of  the  railway  track  complained  of,  and 
the  rnnning  of  cars  thereon,  and  that  defendants  have  been 
guilty  of  no  negh'gence  in  the  construction,  maintenance,  or 
operation  of  said  track,  and  that  the  grade  of  the  street  was 
not  changed,  and  that  the  fee  of  said  street  is,  and  always  has 
been,  in  said  city  of  Des  Moines. 

Defendant  further  alleges,  that  whatever  damages  plaintiff 
may  have  sustained  by  reason  of  the  matters  and  things  set 
out  in  the  petition  yet  he  cannot  recover  of  the  defendant  in 
this  action  he  having  failed  to  take  any  steps  to  have  his 
damages  assessed  or  appraised  as  provided  by  law,  and  the 
remedy,  if  any  plaintiff  has,  is  by  having  whatever  damage 
he  may  have  sustained  assessed  according  to  the  statutes  of 
the  State  relative  to  proceedings  for  condemnation  for  right 
of  way. 

The  city  ordinance  referred  to  in  the  answer,  and  which  is 
to  be  considered  a  part  thereof,  is  as  follows: 

*'  Skction  1.  Be  it  ordained  by  the  City  Council  of  the 
City  of  Des  Moines  that  the  right  of  way  be  and  the  same  is 
liereby,  granted  to  the  Des  Moines  Valley  Railroad  Company 
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throii^^h  the  cit}^  of  Des  Moines,  over  and  across  Market  street, 
and  such  other  streets  and  alleys  east  and  west  of  Market  as 
may  be  necessary  to  run  through  the  city,  with  the  rii^ht  to 
lay  down  a  double  or  single  track,  with  side-tracks,  turn-outs, 
and  switches  on  the  same,  and  to  run  such  locomotives  and 
trains  of  cars  over  the  same  as  may  be  necessary  in  the  opera- 
tion of  said  road,  and  at  such  reasonable  rates  of  speed  as  may 
from  time  to  time  be  fixed  by  the  said  city  council  of  Des 
Moines;  provided,  however,  that  faid  right  of  way  shall  not  be 
exclusive,  and  the  city  hereby  reserves  to  itself  the  right  to 
grant  to  any  other  railroad  company  the  right  to  pass  over  and 
across  said  streets  nnd  alleys  with  its  tracks;  and  provided  said 
railroad  company  shall  build  their  said  road  on  the  grade  of 
the  city,  or  on  such  grades  as  may  bo  agreed  upon;  and  pro- 
vided further,  that  the  right  of  way  over  Market  street,  on  the 
west  side  of  the  Des  Moines  river,  is  upon  the  condition  that 
Siiid  railroad  shall  be  built  through  said  city  within  five  ye;ir8 
from  the  first  day  of  January,  A.  D.  18G5. 

"  Sec.  2.  Be  it  further  ordained  that  the  right  to  build  and 
operate  a  railroad  bridge  on  Market  street,  over  and  across  the 
Des  Moines  river,  in  the  city  of  Des  Moines,  is  hereby  granted 
to  the  Des  Moines  Valley  Railroad  Compatiy;  provided  said 
railroad  company  shall  build,  or  cause  to  be  built,  a  i*ailroad 
bridge  across  said  river  within  five  years  from  the  first  of 
January,  1865. 

**Sec.  3.  And  it  is  hereby  understood  that  the  grants  made 
in  the  first  section  are  upon  the  condition  and  eonsidemtion 
that  the  said  railroad  shall  be  built  and  running  into  the  city 
of  Des  Moines  on  the  31  st  day  of  December,  A.  D.  1866,  and 
it  being  further  understood  that  said  city  only  grants  sact 
rights  in  so  far  as  it  has  the  power  to  grant  the  same. 

**Skc  4.  Be  it  further  ordained  that  this  ordinance  shall 
operate  as  a  contract  between  the  city  of  Des  Moines  and  said 
l^es  Moines  Valley  Railroad  Company,  upon  the  granls  herein 
made  being  accepted  by  the  said  railroad  company,  which  ac- 
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ceptance  shall  be  entered  upon  the  records  of  the  city  coun- 
cil. 

"  Octoher  SI,  1865:' 

The  plaintiff  demurred  to  the  various  counts  of  the  answer 
as  follows: 

"Plaintiff  demurrs  to  the  first  count,  because  the  same  does 
not  state  facts  sufficient  to  constitute  a  defense  in  this: 

"1.  The  city  of  Des  Moines  at  the  time  of  the  adoption 
of  the  ordinance  mentioned  in  said  count  did  not  possess  any 
corporate  capacity  to  pass  the  same,  nor  did  tlie  city  acquire 
such  right  until  after  the  Code  of  1873  took  effect  and  became 
operative. 

"  2.  Said  count  does  not  state  or  show  that  the  city  has 
taken  any  action  or  granted  defendants  apy  rights  or  privileges 
since  the  original  grant,  or  since  the  Code  of  1873  became  a 
law. 

"  3.  The  original  grant  of  the  city,  as  set  forth  in  said  first 
count  of  defendant's  answer,  would  not  and  does  not,  authorizo 
the  defendant  to  occupy  any  portion  of  the  street  with  ita 
tracks,  not  occupied  at  the  date  of  the  taking  effect  of  the  Code 
of  1873,  to-wit,  the  1st  day  of  September,  1873. 

'*4.  The  said  count  admits  the  laying  down  of  the  track  aa 
stated  in  plaintiff's  petition,  and  that  the  same  has  been  so 
done  since  the  1st  of  January,  1877,  and  the  same  fails  to  show 
that  defendant  has  taken  any  steps  required  to  be  taken  under 
the  laws  of  the  State  of  Iowa  prior  to  the  laying  down  of  a 
railroad  track  upon  the  streets  of  a  city,  and  has  wholly  failed 
to  take  the  steps  necessary  to  acquire  a  right  of  way  for  said 
track,  in  accordance  with  the  provisions  of  section  464  of 
title  4,  of  the  Code  of  Iowa,  and  chapter  4,  title  10,  of  the 
Code  of  1873. 

"Plaintiff  demurs  to  the  second  count  of  said  answer  for 
the  same  reasons  herein  before  stated,  and  also  for  the  further 
reasons  as  follows: 

"  The  law  under  which  defendant  claims  ta  have  acted  in 
Vol.  LVII— 26 
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laj'ing  down  the  said  track  was  repealed  bj  the  adoption  of 
the  Code  of  1878,  and  since  that  time  section  464,  above  cited, 
has  been  the  only  law  under,  or  by  virtue  of  which,  the  de- 
fendant had  authority  to  make  additions  to,  or  lay  down  new 
tracks  within  the  limits  of  the  city  of  Des  Moines.  There 
has  been  no  law  in  force  in  the  State  of  Iowa  since  the  1st  of 
September,  1873,  allowing  or  giving  the  defendant  the  right 
to  lay  down  a  new  track  upon  the  streets  of  the  city  of  Des 
Moines,  without  fii-st  proceeding  to  obtain  tbe  right  of  way 
and  paying  the  damage  to  abutting  property  as  provided  in 
the  sections  and  chapters  of  the  statute  herein  before  cited. 

"  Plaintiff  demurs  to  the  third  count  of  the  defendant's  an- 
swer for  all  of  the  reasons  herein  before  assigned,  and  also  foi 
the  further  reason  that  the  same  simply  pleads  legal  conclu 
sions.  The  main  fact  that  the  switch  mentioned  may  hara 
been,  and  still  is,  a  necessity,  constitutes  no  ground  for  the  de- 
struction of  plaintiff's  property  without  just  compensatioa 
therefor. 

"Plaintiff  demurs  to  the  fourth  count  of  the  defendant's 
answer  for  all  the  reasons  herein  before  stated.  The  mere  fact 
that  the  grade  of  the  street  remains  unchanged  constitutes  no 
defense  to  the  plaintiff's  cause  of  action,  the  suit  being  for  the 
damage  which  plaintiff  has  sustained  in  being  deprived  of  the 
street,  etc. 

"Plaintiff  demurs  to  the  sixth  and  seventh  counts  of  the 
defendant's  answer  for  each  and  all  of  the  causes  herein  before 
set  forth,  and  also  for  the  farther  reason  that  the  laws  therein 
mentioned  and  referred  to  were  repealed  long  prior  to  the  date 
of  the  creation  or  organization  of  defendant,  and  the  law  in 
force  at  the  date  thereof,  and  under  which  defendant  was  or- 
ganized, reserves  the  right  to  place  any  limitation  the  State 
may  elect  to  impose  upon  the  franchises  which  any  corpora- 
tion might  obtain  or  employ. 

"The  seventh  count  presents  no  defense  in  this,  that  defend- 
ant is  a  mere  trespasser,  and  having  damaged  plaintiff,  any 
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law  which  wyild  deny  to  plaintiff  a  trial  by  jury  according 
to  the  course  of  the  common  law  would  be  unconstitutional 
and  void." 

The  conrt  sustained  tliis  demurrer.     The  defendant  appeals. 

Nourse  cfe  Kanffman^  for  the  appellant. 
Sickmon  &  Barclay^  for  the  appellee. 

Day,  J.  —I.  It  must  be  conceded  that  under  the  provisions 
of  section  1321  of  the  Revision  and  the  ordinance  in  question 
1.  BAIL-  the  Des  Moines  Valley  Railway  Company  acquired 

BOABS:   con-      ,  .    ,  ,         .  ,  -**•      1  s 

rtniction  or     the  right  to  lay  its  track  upon  Market  street,  and 
overstreets,     ti^at  under  tlie  decisions  of  this  State  the  proprie- 
tor of  abutting  projjerty  could  not  recover  damages  if  the 
track  was  constructed  and  operated  in  a  proper  manner.      See 
Milbum  V.  The  City  of  Cedar  Rapids^  12  Iowa,  2i6;  Slut- 
ten  V.  Des  Moines  Valley  Railroad  Co.^  29  Id.,  152;  City  of 
Davenport  v.  Stevenson^  34  Id.,  225;  City  of  Clinton  v.  Rail-' 
road  Cty,y31  Id.,  61;  Ingium  et  al.  v.  C,  D.  c6.  M,  RaiL 
road  Co.^  38  Id.,  669;  Cadle  v.  Mvscaiine  Western  Railroad 
Co.^  44  Id.,  13;  Burr  v.  City  of  Oslcaloosa,  45  Id.,  275;  Dai^ik 
V.  Chicago  ifb  N.  W,  Railway  Co.^  46  Id.,  389;   The  State  t>. 
Davenport  cfe  St.  Paul  Ra'dtoay  Co.^  47  Id.,  507.      Before 
the  switch  in  question  was  constructed,  however,  the  following 
changes  in  the  law  had  been  made:  Section  1321  of  the  lievision 
Lad  been  amended  by  chapter  47,  acts  of  Fifteenth  General  As 
senibly,  so  as  to  read  as  follows:     '*  Any  such  corporation  may 
raise  or  lower  any  turnpike,  plank-road,  or  other  highway,  for 
the  purpose  of  having  its  railway  cross  over  or  under  the  same, 
Hud  in  such  cases  said  corporation  shall  put  such  turnpike, 
plank- road  or  other  way,  as  soon  as  may  be,  in  as  good  repair 
aud  condition  as  before  such  alteration  at  such  place  of  cross- 
ing."    Section  464  of  the  Code,  as  amended  by  chapter  6  of 
the  laws  of  the  Fifteenth  General  Assembly,  respecting  the 
powers  of  cities,  had  also  been  enacted,  as  follows:      '*lhey 
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shall  also  have  the  power  to  authorize  or  forbid  tJie  location  or 
laying  down  of  tracks  for  railways  and  street  railways  on  all 
streets,  alleys,  and  public  places,  l>nt  no  railway  can  thus  be 
located  and  laid  down  until  after  the  injury  to  property  abut- 
ting upon  the  street,  alley,  or  public  places  upon  which  such 
railway  track  is  proposed  to  be  located  and  laid  down  has  been 
ascertained  and  compensated  in  the  manner  provided  for  tak- 
ing private  property  for  works  of  internal  improvement  in 
chapter  4  of  title  10  of  the  Code  of  1873."  See  Miller's  Code, 
Sec  464. 

The  principal  question  involved  in  this  case  is  to  what  ex- 
tent and  in  what  manner  is  the  defendant,  which  succeeded  to 
the  rights  of  the  Des  Moines  Valley  Railroad  Company,  affected 
by  this  change  in  the  statute?  It  is  insisted  upon  the  part  of 
the  appellant  that  when  the  Des  Moines  Valley  Railroad 
Company,  under  a  legally  conferred  authority,  constructed  the 
line  of  its  railway  upon  Market  street",  that  it  thereby  acquired 
the  right  at  any  future  time  to  construct  upon  that  street  such 
necessary  side  tracks  and  switches  as  its  increasing  business 
might  demand,  and  that  the  exercise  of  this  right  cannot  be 
restricted  or  controlled  by  any  amendment  of  or  change  in  the 
law.  Appellant  cites  and  relies  upon  Cleveland  db  IHUsburgh 
Railroad  Co.  v.  Speer^  56  Peim.  St.,  326,  as  in  its  essential 
features  like  the  case  at  bar.  This  case,  however,  is  not  in 
point  upon  this  question  as  there  had  been  no  change  in  the 
general  law  intermediate  the  date  of  the  construction  of  the 
main  line  and  the  switch  complained  of.  The  points  deter- 
mined were,  that  a  charter  authorizing  the  construction  of  a 
railroad  Tiecessarily  confers  the  power  to  construct  side-tracks 
and  switches,  and  that  for  the  construction  of  a  railway  over  a 
street  in  a  town,  pursuant  to  provisions  of  the  charter,  the 
owner  of  an  abutting  lot  cannot  recover  damages.  Section 
464  of  the  Code  is  in  terms  applicable  to  all  railway  tracks 
which  may  be  constructed  in  the  streets  of  a  city  after  its  pas- 
sage.   It  applies  to  the  defendant,  we  think,  unless  to  allow  i< 
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such  appli<5atioii  would  contravene  some  constitutional  provis- 
ion. In  the  enactment  of  section  1321  of  the  Revision,  the 
State  made  no  contract,  either  express  or  implied,  that  as  to  the 
Des  Moines  Valley  Railroad  Company  or  those  succeeding  to 
.ts  rights,  this  section  should  remain  for  all  time  unrepealed 
or  unamended.  Citizens  have  no  vested  rights  in  the  existing 
general  laws  of  the  State  which  can  preclude  their  arUendment 
or  repeal,  and  there  is  no  implied  promise  on  the  part  of  the 
State  to  protect  its  citizens  against  incidental  injuries  occa- 
sioned by  changes  in  the  law.  Cooley's  Constitutional  Limi- 
tations, page  347. 

There  is  no  implied  contract  between  a  State  and  a  corpora- 
tion that  there  shall  be  no  change  in  the  laws  existing  at  the 
time  of  the  incorporation  which  shall  render  the  use  of  the 
franchise  more  burdensome  or  less  lucrative,  any  more  than 
there  is  between  the  State  and  an  individual  that  the  laws  ex- 
isting at  the  time  of  the  acquisition  of  property  shall  remain 
perpetually  in  force.  Thorpe  v.  The  Rutland  cfe  Burlington, 
Railroad  Co.^  27  Vt.,  140;  Rodemacher  v.  The  Milwaukee  <& 
SL  Paul  Railroad  Go,^  41  Iowa,  297.  It  is  conclusively  pre- 
sumed that  the  Des  Moines  Valley  Railroad  Co.  constructed 
its  line  of  railway  upon  Market  street  with  knowledge  that  the 
State  might  repeal  or  modify  the  existing  law  as  to  the  man- 
ner in  which  any  more  of  that  street  might  in  the  future  bo 
appropriated,  and  that  it  impliedly  consented  that  the  State 
might  do  so.  Neither  it,  nor  its  grantee,  can  justly  complain 
that  this  privilege  has  been  exercised.  The  company  may  in- 
sist that  its  right  to  the  property  which  it  has  acquireil  shall 
be  recognized  and  respected.  But  it  cannot  lavrfully  demand 
that  all  the  provisions  of  the  statute  in  force  when  this  prop- 
erty was  acquired  shall  be  continued  for  the  purpose  o(  ren- 
dering its  use  more  convenient  and  profitable. 

The  ordinance  relied  upon  by  defendant  does,  it  is  true,  pur- 
port to  constitute  a  contract  between  the  city  of  Des  Moines 
and  the  Des  Moines  Valley  Railroad  Company.    But  the  city 
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of  Des  Moines  is  a  mere  creature  of  the  statute  and  caa  exer- 
cise such  powers  only  as  are  directly,  or  by  necessary  implica- 
tion, conferred  npon  it.  It  is  not  competent  {or  the  city,  by  ordi- 
nante,  to  take  away  the  general  power  of  the  Stae  to  revise  or 
amend  its  statutes.  In  accepting  the  ordinance  from  the  city 
the  Des  Moines  Valley  Kailroad  Co.  is  presumed  to  have  known 
what  liq;iitations  the  l^w  imposes  upon  the  city's  authority. 
There  is  no  analogy  between  a  right  of  way  acquired  in  the 
street  of  a  city  under  section  1321  of  the  Revision,  and  the 
right  of  way  acquired  in  the  country  under  proper  condemna- 
tion proceedings.  Wliere  a  right  of  way  is  acquired  under 
the  statute  for  the  condemnation  of  private  property,  the  rail- 
way company  acquires  a  right  to  the  exclusive  use  of  the  whole 
one  hundred  feet  in  width,  and  may  cover  it  with  tracks.  But 
a  right  of  way  acquired  under  section  1321  of  the  Code  must 
be  enjoyed  in  connec:i©n  with  the  public,  and  the  railway  com- 
pany must  put  the  street  in  as  good  repair  as  it  was  before 
any  alteration  which  it  may  have  made  in  grade.  What  we 
have  said  applies  to  the  first  three  counts  of  the  answer. 

II.  The  sixth  count  of  the  answer  alleges,  in  substance, 
that  on  the  22d  day  of  March,  1858,  the  legislature  of  the 
2.  — _ :  S.ute  of  Iowa  passed  an  act  granting  to  the  Keo- 
law.  kuk,  Ft.  Des  Moines  &  Minnesota  Kailroad  Com- 

pany, subsequently  known  as  the  Des  Moines  Valley  Railway 
Company,  certain  large  bodies  of  land,  and  requiring  said  com- 
pany to  pay  certain  large  outstanding  liabilities  of  the  Dei 
Moines  River  Improvement  Co.,  and  certain  other  liabilitiei 
then  existing  against  the  State  of  Iowa,  and  to  complete  their 
road  to  and  through  the  town  of  Ft.  Des  Moines,  now  city  of 
Des  Moines,  within  a  limited  time,  and  that  in  the  mainte- 
nance and  operation  of  said  line  of  railway,  and  in  the  dischai^ 
of  its  obligations  arising  under  said  act  of  the  legislature,  and 
of  its  obligations  as  a  common  carrier  imposed  upon  it  bylaw, 
it  became  necessary  to  enlarge  its  facilities  by  the  laying  of 
the  switch  complained  of. 
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Sectioa  464  of  the  Code  confers  upon  cities  power  to 
authorize  or  forbid  the  location  or  laying  down  of  tracJcs  for 
railways  on  all  streets,  alleys,  and  public  places.  Now  it  may 
be  that  the  State,  having  by  special  statute,  and  as  a  condition 
of  the  enjoyment  of  its  bounty,  required  the  construction  of» 
the  railway  in  question  to  and  through  the  city  of  Des  Moines, 
cannot  constitutionally  authorize  the  city  to  forbid  the  com- 
pany such  use  of  the  streets  as  may  be  necessary  to  the  proper 
and  successful  management  of  its  road. 

It  is  apparent  from  an  examination  of  section  464  of  the 
Sode  that  the  legislature  had  two  distinct  objects  in  view, 
namely:  Jirst^  to  give  to  the  cities  complete  control  over  their 
streets,  and  to  impower  them  to  forbid  their  occupation  by 
lines  of  railway;  second^  to  provide  that  the  streets  could  be 
occupied  by  railway  tracks  only  after  compensation  for  the  in- 
jury to  abutting  property.  Now,  if  it  should  be  conceded 
that  the  first  object,  as  to  the  defendant,  cannot  be  accom- 
plished, this  is  no  reason  why  the  second  object  may  not  be  at- 
tained. The  law  may,  as  to  the  defendant,  be  unconstitutional 
«nd  inapplicable  so  far  as  the  iirst  object  is  concerned,  and 
perfectly  constitutional  and  applicable  as  to  the  second.  In 
Cooley  on  Constitutional  Limitations,  fourth  edition,  page  215, 
\t  is  said:  "Where  a  part  of  a  statute  is  unconstitutional,  that 
fact  does  not  authorize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  connected  in  subject- 
matter,  depending  on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  together  in  meaning, 
that  it  cannot  be  presumed  the  legislature  would  have  passed 
the  one  without  the  other.  The  constitutional  and  unconstitu- 
tional provisions  may  even  be  contained  in  the  same  section, 
and  yet  be  perfectly  distinct  and  separable,  so  that  the  first 
may  stand  though  the  last  fall."  If  it  should  even  be  con- 
ceded that,  under  the  facts  alleged  in  the  sixth  count,  the  de- 
fendant cannot  be  denied  the  right  to  construct  the  switch  in 
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question,  still  we  are  clearly  of  opinion  that  it  can  be  done 
only  upon  making  compensation  as  provided  in  fection  464. 

III.  The  fourth  count  alleges  that  no  part  of  the  switch  is 
laid  upon  plaintiflPs  premises,  and  that  the  grade  in  front  of 
*coinppnsa-      plaintift''s  property  has  not  been  changed.    Appel- 

tifm^  tres-  ^^^^  insists  that  section  464  of  the  Code  requires 
compensation  to  be  made  only  for  a  change  in  the  grade  of  the 
street.  This  argument  is  based  mainly  upon  the  fiswjt  that  the 
section,  as  originally  enacted,  provided  that  the  injury  to  abut- 
ting property  should  be  ascertained  and  compensated  in  the 
manner  provided  for  compensation  of  injuries  arising fro^ 
re-grade  of  streets  in  section  four  hundred  and  seventy  of  ihii 
chapter.  It  is  said,  and  perhaps  correctly,  that  section  469  is 
the  one  intended  by  the  legislature. 

By  chapter  6,  laws  of  Fifteenth  General  Assembly,  section 
464  of  the  Code,  was  amended  by  striking  out  the  words  above 
indicated  in  italics,  and  substituting  in  lien  thereof  the  fol- 
lowing words:  "Taking  private  property  for  works  of  internal 
improvements,  in  chapter  4,  of  title  10,  of  the  Code  of  1873." 
Whatever  may  have  been  the  proper  construction  of  the  sec- 
tion before  the  amendment,  we  are  clearly  of  the  opinion  that 
now  the  compensation  to  be  made  can  not  be  limited  to  dam- 
ages arising  from  a  change  of  grade,  but  that  it  extends  to  all 
legitimate  damages  arising  under  chapter.  4,  title  10  of  the 
Code. 

IV.  The  seventh  count  of  the  answer  alleges  that  plaintiff 
has  failed  to  take  any  steps  to  have  the  damages  assessed  or 
appraised  as  provided  by  law,  and  that  the  remedy  of  plaintiff, 
if  any  he  have,  is  to  have  his  damages  assessed  according  i^i 
the  statutes  relative  to  proceedings  for  condemnation  of  right 
<  »1  way.  In  Daniels  v,  TJie  Chicago  dc  N.  W.  Railroad  Co-i 
85  Iowa,  130,  135,  it  is  said:  "It  has  been  quite  uniformly 
held,  and  may  now  be  regarded  as  the  settled  doctrine  in  this 
country,  under  statutes  such  as  ours,  that  the  statute  furnishes 
the  only  mode  of  ascertaining  the  damages  consequent  upon 
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the  taking  of  private  property  for  public  use."  See  also  author- 
ities cited  in  this  case  on  page  136.  The  case  of  Donald  v. 
The  St  Z.J  Kansas  City  db  N.  Railroad  Co.^  52  Iowa,  411, 
does  not  militate  against  this  rule,  as  in  that  case  the  question 
of  defendant's  liability  was  submitted  to  the  Circuit  Court,  by 
agreement,  on  an  agreed  statement  of  facts,  but  the  question  as 
to  theexclusiveness  of  the  statutory  remedy  was  not  relied  upon 
nor  presented.  A  distinction,  however,  may  very  properly  be 
recognized  between  the  damages  which  have  been  sustained  at 
the  time  of  the  commencement  of  the  suit,  and  the  permanent 
damages  which  will  arise  from  the  continued  occupation  and 
use  of  the  right  of  way.  The  former,  we  think,  may  be  re- 
covered by  action,  althouo;h  the  latter  must  be  assessed  as  pro- 
vided in  the  statu'^e.  In  Ford  v.  The  Chicago  &N.  W.  Hail- 
road  Co.,  14  Wis.,  609,  617,  it  is  said:  "It  seems  that  the 
past  damages,  or  those  occasioned  by  the  trespass,  might  have 
been  assessed  by  the  court  {William v.  Railroad  Co.,  16  N.  T., . 
97);  or  the  judge  might  perhaps  have  ordered  a  jury  for  that 
purjiose;  but  the  permanent  damages,  or  those  which  would 
accrue  to  the  plaintiff  by  the  continued  use  of  the  land  by  the 
company,  can  only  be  ascertained  in  the  manner  prescribed  by 
the  statute."  It  is  said  this  doctrine  is  not  applicable,  because 
the  plaintiff  does  not  own  any  part  of  the  street,  and  no  tres- 
pass was  committed  upon  his  property.  But  the  occupation 
^f  the  street  without  compensating  the  plaintiff  for  the  dama- 
ges sustained  was  an  unlawful  act,  and  for  this  unlawful  act 
the  plaintiff,  if  injured  thereby,  may  recover.  The  matters  set 
up  in  the  seventh  count  were  not  pleaded  as  a  partial,  but  as  a 
complete,  defense. 
It  follows  that  the  demurrer,  as  to  all  the  counts  of  the 

answer,  was  properly  sustained* 

Affirmed. 
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Wells  et  al.  v.  Wells  et  al. 

1.  Homestead:  incumbbakce  on:  doweb.  An  order  of  court  which 
set  apart  out  of  the  homestead  enoiifirh  in  yalue  to  satisfy  the  XDortgtfg^ 
debt  thereon,  and  then  assigfned  as  the  widow *8  distribntive  share  one- 
third  in  yalue  of  all  the  real  estate  without  regard  to  the  incumbraoce, 
or  requiring  her  to  contribute  towards  its  payment,  approved. 

Appeal  from  Jefferson  Circuit  Court. 

Tuesday,  Decekbeb  13. 

This  is  a  proceeding  for  the  admeasurement  of  dower.  From 
the  decree  entered  in  the  case  Wm.  B.  Miirry,  an  intervening 
creditor,  appeals.    The  facts  are  stated  in  the  opinion. 

JSlaffle,  Acheaon  <&  McCrackeriy  for  appellant. 

Culberson  <&  Jones^  for  appellee. 

Day,  J. — I.  John  H.  Wells  died  insolvent,  seized  of  five 
distinct  tracts  of  real  estate.  One  of  these  was  the  homestead, 
containing  twenty -six  acres. 

John  Wells,  during  his  lifetime,  and  his  wife,  Margaret  P. 
Wells,  executed  upon  twenty  acres  of  tliis  homestead  a  mort- 
gage to  secure  a  note  for  the  sum  of  $2,000,  with  interest  at 
ten  per  cent,  payable  semi-annually.  This  note  became  due 
October  9,  1874,  and  was  on  that  day  extended  for  two  years. 
On  the  9th  of  April,  1877,  there  was  a  balance  due  on  said 
note  of  $1,600.  On  the  17th  day  of  July,  1877,  the  said  note 
was  due  and  unpaid  to  the  amount  of  $1,643.55,  and  on  that 
date  Margaret  P.  Wells  purchased  the  note  and  paid  for  the 
same  the  total  amout  due  thereon,  and  took  an  assignment  of 
the  note  and  mortgage  to  herself.  The  court  found  that  there 
is  due  Margaret  P.  Wells  the  sum  of  $1,643.55  with  ten  per 
cent  interest,  payable  semi-annually,  from  the  17th  day  of 
July,  1877. 

The  court  ordered  that  the  referees  in  setting  off  the  widow's 
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share  of  oDe-third  in  value  of  all  the  real  estate  in  question, 
Talne  all  said  tracts  separately,  and  fix  a  cash  value  thereon, 
and  that  they  fix  a  value  upon  the  portion  of  the  homestead 
covered  by  the  mortgage,  and  a  separate  value  upon  the 
portion  of  the  homestead  not  covered  by  the  mortgage,  and 
that  out  of  tlie  value  of  the  said  homestead  tract  not  cov- 
.^red  by  the  mortgage  they  deduct  the  amount  due  Margaret 
P.  Wells  on  said  note  and  mortgage,  and  set  off  to  said  Mar- 
garet P.  Wells  such  amount  of  the  remaining  value  of  the 
homestead  tract  as  will  be  the  one-third  in  value  of  all  the 
realty  described.  '  The  order  further  directs  that  if  the  portion 
of  the  homestead  covered  by  the  mortgage,  after  deducting 
the  amount  due  on  the  mortgage,  be  not  equal  to  the  one-third 
in  value  of  all  the  real  estate,  the  remainder  of  the  homestead 
be  set  apart,  and  if  necessary,  property  not  included  in  the 
homestead,  so  that  the  share  set  apart  to  the  widow  shall  be 
equal  to  the  one-third  part  of  all  the  real  estate  of  which  her 
husband  died  seized  and  in  addition  thereto,  to  the  amount  due 
on  the  note  and  mortgage  held  by  Margaret  P.  Wells  against 
the  homestead  tract. 

There  has  thus  been  set  apart  to  the  widow,  incumbered  by 
the  mortgage,  such  an  amount  of  the  real  estate  of  which  her 
husband  died  seized  as  shall  be  sufficient  to  discharge  the 
(uortgage,  and  in  addition  thereto  be  equal  to  one-third  in 
falue  of  all  the  real  estate  of  which  her  husband  died  seized, 
without  regard  to  mortgages  on  the  homestead. 

The  appellant  correctly  states  the  question  involved  in  this 

appeal  to  be  as  follows:    ''  Is  the  widow  entitled  to  one- third 

L  HOME-         ^"  value  of  all  the  real  estate  of  which  her  hus- 

SimiM^wi^'     band  died  seized,  without  regard  to  incumbrances 

ower.      ^j^^^  ^^y  j^  ^^  ^^^^  portion  of  the  land  used  as  a 

homestead?"  The  ai>pellaut  insists  that  the  amount  due  on 
the  mortgage  should  have  been  deducted  from  the  value  of  all 
the  real  estate,  and  that  one-third  in  value  of  the  remainder 
ahoald  have  been  set  apart  to  the  widow  as  her  dower. 


L 
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In  Trowbridge  v.  Cypher,  65  Iowa,  352,  and  in  Mc- 
Glothlen  V.  Hite^  55  Iowa,  392,  it  was  held  that  the  dis- 
tributive share  of  the  widow  in  property  of  which  the  hus- 
band died  seized,  not  the  homestead,  was  liable  to  contribute 
pro  rata  to  a  mortgage  thereon,  in  which  she  had  joined. 
Neither  of  these  cases  touches  the  question  involved  in  this 
case.  In  Wilson  v.  Hardest y^  48  Iowa,  516,  all  of  the  prop- 
erty of  which  the  husband  died  seized,  including  the  home- 
stead, was  covered  by  a  mortgage  in  which  the  wife  had  joined. 
It  was  held  that  the  widow  was  entitled  to  have  one-third  part 
in  value  of  all  the  land  set  off  to  her  so  as  to  embrace  the 
homestead,  without  a  liability  to  contribute  to  any  part  of  the 
mortgage,  unless  it  should  be  necessary  to  resort  to  her  share 
after  exhausting  the  other  mortgaged  property.  The  feet  that 
in  Wilson  v.  Hardesty  the  mortgage  was  upon  all  the  prop- 
erty of  which  the  husband  died  seized,  whilst  in  the  case  at 
bar  the  mortgage  was  upon  a  part  only  of  the  homestead,  does 
not  distinguish  the  case  in  principle.  The  point  really  de- 
cided in  Wilson  v,  Hardesty.  is  that  the  widow's  distributive 
share  may  be  set  apart  in  the  homestead  without  regard  to  a 
mortgage  thereon,  if  there  be  enough  of  other  mortgaged  prop- 
erty to  satisfy  the  mortgage  debt.  In  the  case  at  bar  the  court 
set  apart  out  of  the  homestead  enough  in  value  to  satisfy  the 
mortgage  debt,  and  then  assigned  the  widow*s  distributive 
share  out  of  the  balance,  without  requiring  her  to  contribute 
to  the  payment  of  the  mortgage  debt.  The  order  of  the  court 
is  within  the  principle  of,  and  is  justified  by,  Wilson  v.  Bar- 
desty. 

II.  On  the  note  aiid  mortgage  purchased  by  the  plaintiff 
there  was  due  April  9, 1877,  when  the  semi-annual  interest  was 
payable,  $1,600. 

The  plaintiff  bought  the  note  July  17,  1877,  paying  there- 
for the  amount  due  at  that  date,  $1,643.55. 

The  court  found  that  the  amount  due  plaintiff  was  $1,643.55, 
with  interest  thereon  at  ten  per  cent  from  July  17, 1877.  The 
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real  amount  dae  plaiDtifi*  ie  $1,600,  with  interest  from  April 

9,  1877,  at  ten  per  cent  payable  scmi-annnally.     If  the  atten. 

tion   of  the  court  below  had  been  specially  called  to  this 

slight  error  in   computation,   it  is  probable   that  it  wonld 

have  been  corrected  without  the  expense  of  an  appeal.    The 

decree  will  be  modified  as  above  indicated,  but  no  costs  will  be 

taxed  against  appellee. 

Modified  and  affirmed. 


Hyleb  v.  Wellington. 


1.  Contract:  parol  testimony  to  vary:  amendment.  A  written  con- 
tract for  the  transfer  of  an  interest  in  a  promissory  note  considered, 
and  constmed  to  constitate  the  transferee  the  absolute  owner  of  the  note, 
except  so  far  as  his  ownership  was  qualified  by  the  contract  itself;  and 
that  an  amendment  to  the  petition,  the  object  of  which  was  to  let  in 
parol  testimony  to  show  a  different  intent,  was  properly  rejected. 

Appeal  from  Dubuque  Circuit  Court. 

Thubsdat,  Dsoembeb  15. 

Action  for  money  alleged  to  have  been  collected  by  defend- 
ant for  plaintiff.  In  September,  1876,  the  defendant  received  by 
indorsement  from  the  plaintiff  a  promisf^ory  note  of  which  she 
was  the  payee.  The  agreement  nnder  which  the  note  was  re- 
ceived by  him  was  expressed  in  writing,  which  was  as  follows: 
"This  certifies  that  Julia  A.  Hyler  has  placed  in  my  hands  for 
collection  a  note  of  Howard,  Carroll  ife  Ratcliff,  for  $600  and 
10  per  cent  interest  from  December  3,  1875;  my  intei-est  in 
said  note  being  $400  and  interest  from  this  date  at  ten  per 
cent  per  annum  until  paid;  fifty  dollars  of  the  balance,  if  that 
amount  or  more  is  realized  over  and  above  my  interest,  to  be 
paid  to  Mrs.  Hyler  when  the  note  is  sold,  disposed  of  or  col- 
lected. Wm.  E.  Wellington." 

The  whole  note  was  collected  and  the  whole  proceeds  were 
retained  by  the  defendant.    She  claims  that  he  was  entitled  to 
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retain  only  $400  and  tbe  interest  thereon,  and  she  brings  tliis 
action  to  recover  the  balance.  There  was  a  trial  by  jury  and  a 
verdict  and  jndgraent  were  rendered  for  the  plaintiff  for  $60.60. 
The  plaintiff  appeals. 

James  R,  Shields^  for  appellant 

FovJce  cfe  LyoUy  for  appellee. 

Adams,  Ch.  J. — During  the  progress  of  the  trial  the  plaint- 
iff asked  leave  to  amend  her  petition,  and  leave  was  refused. 
She  complains  of  the  action  of  ihe  court  in  this  respect 

The  amendment  which  the  plaintiff  afked  leave  to  make 
averred  in  substance  that  the  plaintiff  purchased  certain  raa- 
i.  CONTRACT :  chlnerv  of  the   defendant  at  the  airreed  price  ol 

parol  testi-  "^  I       ^  l 

var^^  amend-  ^^^^5  ^^^^  ^^  "^*^  ^'^  question  was  transferred  tc 
™^°'  the  defendant  for  the  purpose  only  of  transferring 

to  him,  in  payment  for  tlie  machinery,  an  interest  in  the  not< 
to  the  extent  of  $400  and  interest  to  accrue  thereon  at  10  pei 
cent;  that  the  understanding,  had  verbally,  was  that  thedefeod- 
ant  was  to  account  to  her  for  all  proceeds  of  the  note  in  excese 
of  tlie  inteivst  transferred  in  payment  for  the  machinery;  and* 
that  was  the  true  intent  of  the  written  agreement  executed  to 
her  by  the  defendant  for  the  purpose  of  showing  tlie  terms 
upon  which  he  received  the  note. 

The  court,  in  our  opinion,  did  not  err  in  disallowing  tht 
amendment  The  object  of  the  amendment  was  to  let  in  parol 
evidenceas  to  the  meaning  of  the  agreement  The  plaintiff's  po- 
sition is  that  the  agreement  by  its  terms  does  not  clearly  show 
whether  the  deiendant  was  bound  to  pay  to  the  plaintiff  more 
than  fifty  dollars  from  the  proceeds  or  not,  in  case  there  was 
more  than  fifty  dollars  collected  in  excess  of  the  $400  and  in- 
terest theieon,  and  her  proposition  of  law  is  that  where  the 
parties  to  a  written  agreement  have  not  clearly  expressed  their 
intent  it  is  competent  to  show  by  parol  what  their  intent  was, 
provided  only  the  parol  evidence  of  their  intent  does  not  contra- 
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diet  the  written  evidence.  In  fcupport  of  this  proposition  the 
cites  Grimes  v,  Centehary  Colh  ge,  42  Iowa,  591.  But  a  careful 
examination  of  that  case,  we  think,  wi  1  show  that  it  does  not 
hold  the  doctrine  contended  for.  In  that  case  the  defendant 
Lad  agreed  to  pay  the  ''mechanics  and  laborers"  ol  one  Eeich- 
ard.  The  action  was  brought  upon  the  agreement  by  a  person 
who  claimed  to  be  one  of  the  mechanics.  It  was  said  in  the 
opinion  that  the  alleged  fact  that  he  was  one  of  them 
niiglit  be  shown  by  parol.  But  the  oflBce  of  such  evidence  was 
merely  to  apply  the  language  of  the  contract  to  the  persons 
intended. 

There  was  no  occasion  in  the  case  at  bar  to  apply  the  lan- 
guage of  the  contract  by  parol  evidence  to  any  specific  thing 
or  person,  nor  do  we  think  that  there  was  any  suth  ambiguity 
as  to  let  in  parol  evidence. 

It  is  very  clear  that  for  some  consideration,  it  matters  not 
what,  the  defendant  acquired  an  interest  in  the  note  to  the  extent 
of  $400,  which  amount,  with  interest  which  should  accrue  there- 
on, should  be  retained  by  the  defendant  from  the  proceeds; 
and  that  his  right  thereto  should  be  paramount  to  any  right  of 
the  plaintiff  in  the  note.  It  is  equally  clear  that  $50  was  to 
be  paid  the  plaintiff,  it*  that  amount  should  be  collected  in  ex- 
cess of  the  $400  and  interest,  and  that  her  right  to  be  paid  thti 
$50  was  paramount  to  the  right  of  the  defendant  to  be  paid  foi 
his  services  if  he  was  to  be  paid.  As  to  what  was  to  be  done 
with  the  balance  the  agreement  does  not  expressly  provide. 
But  we  cannot  hold  that  it  was  to  be  paid  to  the  plaintiff  and 
give  any  reason  for  the  specific  provision  whereby  the  defend- 
ant was  to  pay  her  $50.  The  plaintiff  contends  that  the 
meaning  of  that  provision  is  that  she  was  to  have  that  amount 
wliatever  he  might  sell  the  note  for,  and  that  the  balance  was 
contingent.  But  we  ci.nnot  so  regard  it  because  the  payment 
to  her  of  the  $50  was  expressly  made  contingent  upon  its  being 
realized. 

Bj  the  transfer  of  the  note  to  the  defendant  he  became  the 
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prima  facie  owner  thereof,  and  he  must  be  regarded  as  the 

owner  except   so  far  as  his  ownersiiip  was  qualified  by  the 

written  agreement  which  was  given  for  that  purpose.    That 

provides  for  the  payment  to  the  plaintiff  of  the  sum  of  ?50 

upon  a  certain  contingency.     The  contingency  has  happeoed, 

and  that  sum  is  due  her.     The  balance  we  must  assume  tliat 

the  defendant  was  to  retain.     We  think  that  the  plaintiff  has 

recovered  to  the  full  amount  of  her  contract  and  has  no  reason 

to  complain.  ^ 

Affirmed. 


Barhydt  &  Co.  v.  Perry  et  al. 

1,  Partnership:   voluntary   conveyance:    constructive   fkaud. 

Where  a  member  of  a  partnership,  which  was  larfifely  indebted,  made 
a  voluntary  conveyance  of  all  his  individual  property,  but  without  any 
purpose  to  defraud  the  firm  creditors,  such  conveyance  would  be  con- 
structively fraudulent,  and  liable  to  be  avoided. 

2.  :  :  SUBSEQUENT  creditors.    Where  the  conveyanoe  was 

voluntary,  and  included  all  of  the  individual  property  of  one  member  of 
a  partnership,  which  was  largely  indebted  at  the  time,  subsequent  cred- 
itors whose  means  have  been  used  to  pay  off  the  prior  indebtedness  will 
be  subrogfated  to  the  rights  of  the  prior  creditors,  and  they  may  avoid 
such  conveyance. 

Appeal  from  Page  Circuit  Court. 

Thursday,  December  15. 

The  plaintiffs,  who  hold  an  unsatisfied  judgment  against 
the  defendant,  A.  W.  Perry,  for  $731.41,  bring  this  action  to 
eet  aside  a  conveyance  of  two  hundred  acres  of  land  from  A. 
W,  Perry  to  his  wife  L.  A.  Perry,  and  to  subject  it  to  the  sat- 
isfaction of  said  judgment.  The  plaintiffs  allege  that  the  con- 
veyance was  made  without  consideration,  and  with  intent  to 
defraud  creditors,  and  is  void. 


P^ 
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The  coart  dismissed  the  plaintiffs'  petition.     The  plaintiffs 
appeal.     The  material  facts  are  stated  in  the  opinion. 

McPherrin  Bros.^  for  appellants. 

W.  W.  Marsman,  for  appellees. 

Day,  J.— The  evidence  establishes  the  following  facts:  The 
defendant,  A  W.  Perry,  had  a  stroke  of  paralysis  in  1876, 
which  weakened  him  somewhat,  both  mentally  and  physically. 
In  March,  1878,  A.  W.  Perry  formed  a  copartnership  with  E, 
Stoney,  who  was  then  engaged  in  mercantile  bnsiness  in  Cla- 
rinda.  The  stock  then  inventoried  $2,900,  and  the  debts  were 
about  $1,G00.  This  partnership  continued  until  the  first  of 
May,  1879.  In  the  meantime  the  stock  had  increased  about 
one-third,  and  the  debts  had  also  increased.  On  the  first  of 
May,  1879,  the  partnership  was  dissolved,  Stoney  buying 
Perry's  interest,  and  agreeing  to  pay  therefor  $500,  and  to  as- 
sume all  the  debts  of  the  firm.  At  the  time  of  this  sale  no  in- 
ventory was  taken,  but  both  parties  supposed  the  assets  were 
Bufficieut  to  pay  the  firm  debts.  During  the  existence  of  this 
copartnership,  on  account  of  the  ill  health  of  Perry,  the  active 
management  of  the  business  was  intrusted  to  Stoney.  Perry 
did  not  know  how  much  the  firm  was  indebted  at  the  time  of  the 
dissolution.  Stoney  testifies  that  the  indebtedness  was  about 
$3,000,  but  Perry  testifies  that  he  "has  since  discovered  the  in- 
debtedness amounted  to  $6,000  or  $7,000,  and  that  he  has  paid 
indebtedness  of  the  firm  to  that  amount.  Immediately  upon 
the  dissolution  of  the  firm,  A.  W.  Perry  conveyed,  without 
consideration,  to  his  wife,  the  property  in  controversy,  worth 
$5,000,  and  a  farm  in  Michigan  valued  at  $4,800,  and  also  two 
mortgages,  one  for  $1,400,  and  one  for  $700.  These  convey- 
ances included  all  his  property  except  a  span  of  ponies  and  a 
wagon  worth  $100.  At  the  time  of  making  these  convey- 
ances he  was  not  individually  indebted.  The  defendant,  A. 
W.  Perry,  testifies  that  in  making  these  conveyances  he  did 
Vol.  LVII.— 27 
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not  intend  to  hinder,  delay,  or  defraud  anj  creditor  of  StoDej 
&  Co.,  or  of  his  own,  but,  that  being  in  poor  health,  and  in 
danger  of  another  stroke  of  paralysis,  his  purpose  was  to  con- 
fer all  his  property  upon  his  wife  whilst  he  was  possessed  of 
mental  capacity  to  dispose  of  it,  and  that  he  intended  the  con- 
veyance to  be  in  lieu  of  a  will.     Soon  after  Perry  retired  from 
the  firm  reports  detrimental  to  the  financial  standing  of  Stoney 
were  received  at  the  Commercial  Agency,  and  the  outstanding 
indebtedness  was  pressed  for  collection  in  a  manner  which 
threatened  the  destruction  of  the  business.     Perry  was  urged 
by  Stoney  «nd  the  plaintiffs^  agent  to  come  back  into  the 
business  for  the  purpose  of  restoring  confidence  in  the  firm, 
and  of  saving  what  Stoney  had  agreed  to  pay  him  for  his  in- 
terest   Yielding  to  their  solicitations  the  partnership  was  re- 
newed on  the  29th  day  of  May,  Perry  surrendering  the  note 
which  he  had   received  for  his  interest.    At  this  time  the 
firm  was  indebted  to  the  plaintiffs.     At  the  time  of  the  re- 
formation of  the  partnership,  A.  W.  Perry  did  not  inform  the 
agent  of  plaintiffs,  nor  Stoney,  that  he  had  made  a  conveyance 
of  all  his  property,  although  the  conveyances  of  the  real  estate 
were  recorded.     After  the  reformation  of  the  partnership  the 
plaintiffs,  supposing  A.  W.  Perry  to  still  own  the  real  estate  in 
question,  sold  to  the  firm,  and  to  A.  W.  Perry,  goods  for  the 
store,  for  which  debts  were  contracted,  which,  on  the  fonrth 
day  of  March,  1880,  were  merged  in  the  judgment  which  the 
plaintiffs  now  seek  to  satisfy  out  of  the  real  estate  in  question. 
Perry  and  Stoney  again  dissolved  partnership  Septentiber  8, 
1879,  Perry  continuing  the  business,  and  assuming  the  debts 
of  the  firm.     Perry  continued  the  business  until  November, 
1879,  when  he  sold  out  to  Yance,  invoicing  the  stock   at 
$2,900.     Since  the  debts  which  form  the  basis  of  this  soit 
were  contracted,  all  the  debts  which  existed  when  the  convey- 
ance in  question  was  made  have  been  discharged,  partly  from 
the  proceeds  of  the  store,  and  partly  from  a  loan  secured  by  a 
portion  of  the  property  conveyed  to  L.  A.  Perry. 
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I.  The  defendant,  A.  W.  Perry,  believed  that  the  firm 
assets  were  safiicient  to  pay  the  tirrn  h'abilities.  The  firm 
1.  PARTNEB-  <i®bt8  were  assutned  by  Stoney,  and  he  was  jus- 
Syconvey?"  tified,  we  thiuk,  in  believing  that  Stoney  would 
stru^tive"  discharge  the  firm  liabilities.  There  was  no  par- 
pose  to  defraud  the  firm  creditors,  and  the  convey- 
ance was  not  actually  fraudulent.  Still,  as  A.  W.  Perry  was 
liable  to  the  firm  creditors,  and  he  conveyed  away  all  his  prop- 
erty withont  consideration,  the  conveyance,  as  to  such  cred- 
itors was  constructively  fraudulent,  or  fraudulent  in  law,  and 
liable  to  be  avoided.  See  Story's  Equity,  Sec.  355.  In  Uooi 
V.  Mowre,  17  Iowa,  195,  after  a  full  citation  of  the  authorities, 
the  rule  was  announced  that  on  the  mere  ground  that  a  con* 
veyance  is  voluntary,  where  the  grantor  has  no  fraudulent 
views,  a  subsequent  creditor  cannot  impeach  it.  See,  also, 
WhUesearoer  v  Bonuey^  9  Iowa,  480;  Fifield  t?.  Gaston^  12 
Iowa,  218;  Lyman  v,  Cessfa^y  15  Iowa,  229;  Story's  Equity 
Jurisprudence,  section  361,  and  cases  cited. 

II.  Another  principle,  however,  is  involved  in  this  case. 
A.  W.  Perry  did  not,  before  contracting  the  debts  to  the 
t.  — : :   plaintiff,  discharge  tlie  debts  which  existed  at  the 

subsequent       *^,         ,  ,       ,  ,  .-.        i 

creditors.  time  he  made  the  voluntary  conveyance.  On  the- 
contrary,  with  the  debt  which  he  contracted  to  the  plain ti& 
he  augmented  his  stock  of  goods,  and  acquired  the  means,  in 
part,  of  paying  off  the  existing  creditors.  The  debts  were,  ia 
effect,  to  the  extent  of  the  property  which  he  received  from 
plaintiffs,  simply  transferred  from  existing  creditors  to  the 
plaintiffs.  The  debts  were  not  really  discharged,  but  a  new 
creditor  was  substituted.  Under  such  circumstances  it  has 
been  held,  and  very  properly,  we  think,  that  the  subsequent 
creditors  are  entitled  to  the  same  rights  as  those  of  the  cred- 
irors  whose  debts  their  means  have  been  used  to  pay.  In 
Barap  on  Fraudulent  Conveyances,  pages  315,  316,  it  is  said: 
**The  mere  fact  that  the  prior  debts  have  been  paid  off  will 
not  alone  render  the  trausactioa  valid,  though  it  is  entitled  to 
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great  weight.  A  great  deal  will  depend  upon  the  mode  in 
which  such  debts  are  paid.  Paying  off  one  <lebt  by  contract- 
ing another,  is  not  getting  oat  of  debt.  Proving,  therefore, 
that  the  prior  debts  have  been  f>aid  off  is  doing  nothing,  if  in 
doing  so  the  donor  has  contracted  others  to  an  equal  ainonnt, 
and  is  not  sufficient.  *  *  *  In  such  instances 
the  subsequent  creditors  are  subrogated  to  the  rights  of  the 
creditors  whose  debts  their  means  have  been  used  to  pay. 
Any  other  rule  would  simply  permit  the  debtor  to  take  the 
property  of  subsequent  creditors,  and  give  it  to  the  donee." 

The  following  authorities  fully  sup]x>rt  the  foregoing  doc- 
trine: Paulk  V.  Cook^  39  Conn.,  .^GG;  McElwee  v,  SfUton^ 
2  Bailey  (S  C),  12S;  Savage  v.  Murphy,  34  N.  T.,  608; 
Mills  V.  Morris,  1  Hoffman,  419;  Richardson  v.  Smallwooi, 
Jacob's  Reports,  557. 

As  the  conveyance  was  voluntary,  and  included  all  of  A.  W. 
Perry's  property,  who  was  largely  indebted  at  the  time,  and 
these  debts  have  been  paid  off,  in  part,  with  the  proceeds  oi 
property  for  which  the  debt  to  plaintiffs  was  contracted,  and 
an  old  debt  due  to  the  plaintiffs  was  simply  transformed  into 
one  subsequent  to  the  conveyance,  we  are  of  opinion  that  the 
conveyance  in  question,  as  against  the  plaintiffs,  is  conatruct- 
ively  fraudulent,  and  that  it  cannot  be  supported. 

Bbvebsed. 
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MfiYBi»  V.  Ejert  ET  AL, 

1.  Intoxioating  Liquors:  unlawful  sale:  chaboe  upon  the  prbm- 
ISKS:  CONSENT  OF  OWN  SB.  In  order  to  charge  the  premises  with  the 
lien  of  a  judgment  for  damages  resultiDg  from  the  unlawful  sale  of  in- 
toxicating Liquors  thereon,  it  is  necessary  to  show  that  the  owner  of  the 
premises  had  knowledge  of  such  unlawful  use  of  the  same,  and  also 
that  lie  consented  thereto. 

Appeal  from  Buchxnan  Circuit  Court, 

Thubsdat,  Dboembbr,  15. 

Action  for  damages  alleged  to  liave  been  sustained  by  the 
plaintiff  by  reason  of  the  sale  of  beer  to  her  husband  by  the 
defendant  Kirt.  Beekermire  was  made  defendant,  as  being 
tlie  owner  of  the  premises  upon  which  the  beer  is  alleged  to 
have  been  sold.  The  defendants,  for  answer,  denied  all  the  al- 
legations of  the  petition.  There  was  a  trial  by  jury  and  ver- 
dict and  judgment  were  rendered  against  both  defendants. 
The  defendant  Reckerraire  appeals. 

Woodward  &  Cook^  for  appellant 

D.  W.  Bruekkarty  for  appellee. 

Adams,  Ch.  J. — A  right  of  action  accrues  to  the  wife  who 

sustains  injury,  m  property  or  person,  by  reason  of  the  sale 

1.  iKToxicAT-  to  her  husband  of   intoxicating:  liquors,    which 

unlawful         cause  mm  to  become  intoxicated.  Code,  section 

sale :  charge  ' 

premises:  1557.  Intoxicating  liquors  mean  alcohol,  and  all 
owiSw?*^  spirituous  and  vinous  liquors.  Code,  section  1555. 
To  these  must  be  added  beer,  when  sold  to  a  person  intoxi- 
cated, or  in  the  habit  of  becoming  intoxicated.  Jewett  v, 
WaTtshwra^  43  Iowa,  674.  The  evidence  in  this  case  shoWs 
pretty  clearly  that  the  defendant  Kirt  sold  to  the  plaintiff's 
husband  beer,  when  he  was  in  the  habit  of  becoming  intoxi- 
cated.  The  validity  of  the  judgment  against  Kirt  is  not  ques- 
tioned. 

But  the  court  charged  the  premises  where  the  beer  was  sold 
^th  the  lien  of  the  judgment.     The  defendant  Eeckermire, 
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wiio  18  the  owner  of  the  premises,  complains  of  the  action  of 
the  court  in  this  respect.  Be  moveil  to  set  aside  the  verdict 
as  against  him,  and  grant  him  a  new  trial  on  the  gr  >and  of  the 
insufficiency  of  the  evidence  to  sustain  the  verdict  as  against 
him.  The  court  refused  so  to  do,  and  he  assigns  error  on  snch 
refusal.  The  assignment  is  in  the  words:  '*The  court  erred 
in  refusino^to  set  aside  the  verdict,  and  in  not  granting  him  a 
new  trial  for  the  reason  that  there  was  no  evidence  to  show 
that  the  defendant  Keckennire  had  any  knowledge  of,  or  as- 
sented  to,  the  unlawful  act,  if  any,  on  account  of  which  the 
judgment  was  rendered.'' 

It  was  necessary  for  the  plaintiff  to  show  both  knowledge, 
on  the  part  of  Reckermire,  of  the  unlawful  use  of  the  prem- 
ises, and  consent  by  him  thereto.  Code,  section  1558.  Tl>e  most 
that  the  evidence  shows  in  this  case  is,  that  Reckerrai  re  was  pres- 
ent at  one  time  in  Kirt's  saloon,  with  others,  when  the  plaint- 
iff's husband  purchased  and  drank  in  the  saloon  a  glass  of 
beer.  It  is  not  shown  that  Reckermire  saw  him  do  so,  or  t!wt 
his  attention  was  called  to  the  fact  afterward.  But  conceding 
that  there  was  enough  to  prove  knowledge  on  the  part  of  Reck- 
ermire, it  was  not  sufficient  to  prove  his  consent  The  bardcn 
was  upon  the  plaintiff  to  prove  both.  The  mere  fact  that 
Reckermire  had  knowledge  that  the  plaintiff's  husband  pur- 
chased and  drank  the  glass  of  beer,  if  such  was  the  fact,  had 
no  tendency  to  show  that  he  consented  to  the  sale.  That  should 
have  been  shown  by  something  which  he  said  or  did,  or  by  some- 
thing which  he  omitted  to  say  or  do,  which  he  might  reason- 
ably have  been  expected  to  say  or  do,  if  he  did  not  consent 
As  there  was  no  evidence  upon  this  point,  we  think  that  the 
verdict,  as  to  him,  should  have  been  set  aside. 

The  appellant  filed  an  amended  assignment  of  errors.  The 
appellee  moved  to  strike  the  same  frotn  the  files,  on  the  ground 
that  it  was  tiled  too  late.  "We  have  disposed  of  the  case  upon 
an  assigned  error  embraced  in  the  original  assignment.  This 
renders  it  unnecessary  to  pass  upon  the  motion. 

Rbverskix 
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1.  Instractions :  action  bt  administrator:  failure  of  defendant 
TO  testift.  In  an  action  by  an  administrator  for  damapfes  for  the  ma- 
iidoufl  killinfc  of  deceased,  where  the  evidence  was  wholly  circumstan- 
tial and  consisted  of  distinct  facts  and  circumstances  having  nothing  of 
the  character  of  personal  transactions  between  the  defendant  and  the 
deceased,  the  defendant  is  not  rendered  incompetent  to  testify  as  to  the 
existence  and  true  character  of  such  facts  and  circumstances  by  section 
36C9,  Code;  and  an  insti-uction  that  if  the  defendant  had  not  satisfacto- 
rily explained  the  material  circumstances  and  transactions  appearing  in 
evidence  against  him  by  other  testimony,  then  the  fact  that  he  was  not 
a  witness  in  his  own  behalf  may  be  considered  in  evidence  against  him, 
was  proper. 

2. :  FAILURE  TO  PRODUCE  WITNESS:  PRESUMPTION.    The  law  does 

not  require  a  party  to  account  for  his  failure  to  produce  any  witness,  who 
mistakenly  or  corruptly  might  be  willing  to  testify  to  facts  explaining 
circumstances  casting  suspicion  upon  such  party.  Under  the  facts  of  this 
case  an  instmction  that  such  failure  might  be  considered  by  the  jury  as 
a  circumstance  against  the  defendant  was  erroneous. 

3. :  evidence:  conspiracy.    The  acts  and  declarations  of  a  party 

alleged  to  be  a  co- conspirator,  tending  to  establish  the  fact  of  a  conspir- 
acy, are  admissible  in  evidence  although  no  conspiracy  was  alleged; 
and  it  is  for  the  jury  to  determine  from  the  whole  testimony  whether  a 
conspiracy  has  been  shown,  and  if  not,  then  such  testimony  should  be 
disregarded.    . 

4.  Evidence :  immaterial.  Evidence  tending  to  show  the  fabrication  of 
testimony  by  the  defendant  in  order  to  avoid  a  criminal  prosecution,  al- 
though not  prejudicial,  was  immaterial  and  irrelevant,  and  not  admis- 
sible. 

Appeal  from  Jefferson  District  Court. 

Thursday,  December  15, 

Tetb  plaintiff,  as  administratrix  of  the  estate  of  W.  L.  Miller, 
deceased,  brings  this  action  to  recover  of  the  defendant  dama- 
ges for  the  alleged  willfully  and  maliciously  killing  the  said 
W.  L.  Miller.  There  was  a  jury  trial  resulting  in  a  verdict  and 
jndgraent  for  the  plaintiff  in  the  sum  of  $5,050.  The  defend- 
ant appeals.    The  material  facts  are  stated  in  the  opinion. 
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McJunkin  <&  Henderson^  for  the  appellant 

E.  W.  Stoney  aud  Wilson  dk  Kellogg^  for  the  appellee. 

Day,  J. — The  deceased  was  killed  by  a  shot  from  a  gun 
whilst  walking  alon^  the  highway  with  the  plaintiff,  his  wife, 
1.  IN8TRUC-  on  the  evening  of  the  29th  of  Angust,  1877.  The 
trato^™faiuIre  P^^^on  who  fired  the  fatal  shot  was  concealed  on 
wuSufy^*"^  the  opposite  side  of  the  fence,  on  the  north  side  of 
the  road,  behind  a  fallen  tree  top,  covered  with  dried  leaves, 
and  affording  complete  protection  from  sight  from  the  road. 
The  surrounding  trees  and  brush  were  so  situated  that  in  9 
very  few  steps  the  party  could  be  completely  out  of  sight  fn)iK 
the  fence.  No  one  saw  any  person  do  the  shooting.  Theevi 
dence  connecting  the  defendant  with  the  offense  is  altogether 
circumstantial,  some  of  the  circumstances  being  testified  to 
by  the  plaintiff  herself.  Tlie  defendant  did  not  testify.  The 
court  instructed  the  jury  as  follows:  ''Under  the  law  of  this 
State,  a  defendant  in  a  civil  or  criminal  case  may  be  a  wit- 
ness in  his  own  behalf.  Now  the  court  instructs  you  tiiat  if 
you  find  there  are  material  and  important  circumstances  ap- 
pearing in  evidence  against  the  defendant,  and  that  you  further 
find  that  defendant  has  not  satisfactorily  explained  said  cir- 
cumstances by  other  evidence  then  the  fact  that  he  was  not  a 
witness  in  his  own  behalf  may  be  considered  in  evidence 
against  him,  and  you  are  to  give  it  just  such  weight  as  it  is 
entitled  to  when  considered  with  the  other  evidence  in  the 
case." 

The  defendant  insists  that  this  instruction  is  erroneous,  be- 
cause the  defendant  was  not  a  competent  witness  under  the 
provisions  of  section  3639  of  the  Code.  This  section  provides 
that  no  party  to  an  action  or  proceeding  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction  or  commnnica- 
tion  between  Kuch  witness  and  a  person  at  the  commencement 
of  such  examination  deceased,  against  the  executor  or  adminis- 
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fcrator  of  such  deceased  person.  But  this  prohibition  shall  not 
extend  to  any  transaction  or  communication  as  to  which  such 
executor  or  administrator  shall  be  examined  in  his  own  behalf, 
eras  to  which  the  testimony  of  such  dece^ased  person  shall  be 
given  in  evidence.  The  evident  purpose  of  this  section  is  to 
close  by  the  law  the  mouth  of  one  party  to  a  transaction  or 
communication  when  the  mouth  of  the  other  party  thereto " 
has  been  closed  by  death.  If  any  transaction  as  contemplated 
in  this  section  occurred  between  the  defendant  and  the  de- 
ceased, it  was  the  shooting  of  the  deceased.  No  one  saw  that 
transaction.  No  one  gave  direct  testimony  respecting  it.  It 
may  be  that  under  section  3639  of  the  Code,  it  would  not  be 
competent  for  the  defendant  to  testify  that  he  did  not  shoot 
the  deceased.  But  the  guilt  of  the  defendant  was  sought  to  be 
shown,  not  by  direct  evidence  that  he  shot  deceased,  but  by  proof 
of  a  number  of  direct  facts  aud  circumstances,  occurring  both  be- 
fore and  after  the  homicide,  having  nothing  of  the  character 
of  a  personal  transaction  between  the  defendant  and  the  de- 
ceased. As  to  the  existence  and  true  character  of  these  facts 
and  circumstances  the  defendant  is  not  rendered  incompetent 
to  testify  by  the  provisions  of  section  3639  of  the  Code.  It  is 
evident  that  the  court  had  reference  to  these  facts  and  circum- 
stances in  the  instruction  under  consideration.  The  court  say: 
*'If  you  find  there  are  material  and  important  circumstances 
appearing  in  evidence  against  defendant,  and  that  the  defend- 
ant has  not  satisfactorily  explained  said  circumstances  by  other 
evidence,  then  the  fact  that  he  was  not  a  witness  in  his  own 
behalf  may  be  considered  in  evidence  against  him."  The  in- 
struction, as  limited  and  qualified,  is,  wo  think,  not  erroneous. 
IL  The  defendant  was  indicted  and  tried  for  the  murder  of 
the  deceased.    Upon  the  trial  of  the  civil  action  the  plaintiji 

2, .  f^.  introduced  as  a  witness  one  Kelly,  who  testified 

Suce  w?t?"  that  the  defendant  told  him  that  Martha  Dayton, 
sumptfin.  his  sister-in-law,  testified  upon  the  criminal  trial 
that  she  saw  the  defendant's  gun  in  the  pantry  in  his  house,  at 
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the  time  she  heard  the  report  of  the  discharge  which  killed 
deceased.  Respecting  this  the  court  instructed  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that  the  defendant  had 
knowledge  of  the  facts  that  said  Martha  Dayton  would  testity 
to — that  at  the  time  the  gun  was  fired  at  the  place  of  the  hom- 
icide the  defendant's  gun  was  in  his  house  and  the  defendant 
did  not  have  it — and  if  the  defendant  has  not  introduced  mi 
witness,  nor  accounted  for  her  absence,  then  you  may  consider 
such  fact  against  the  defendant,  and  you  should  give  such  civ- 
curastance  just  such  weight  as  you  think  it  entitled  to  when 
considered  with  the  other  evidence  in  the  case."  If  the  de- 
fendant knew  that  Martha  Dayton  kneto  where  his  gun  was 
when  the  homicide  was  committed,  and  such  knowledge  was 
not  equally  in  the  possession  of  the  plaintiff^,  then  the  jnry 
might  consider  the  fact  that  Martha  Daj'ton  was  not  intro- 
duced as  a  witness  as  a  circumstance  against  the  defendant, 
for  the  jury  would  have  been  authorized  to  infer  that  if  the  gim 
had  been  in  the  house,  the  defendant  would  have  proved  it, 
and  that  proof  of  the  place  in  which  the  gun  was  would  have 
been  prejudicial  to  him.  See  the  following  authorities  upon 
tiiis  point.  Txirks  v,  Richardson^  4  B.  Monroe,  276;  State  v. 
Cleaves.  59  Me.,  298;  Gordon  v.  The  People,  33  N.  Y.,  501 
(5m8);  State  v.  Hosier,  55  Iowa,  517. 

There  is  an  essential  difference,  however,  between  the  de- 
fendant's knowing  that  Martha  Dayton  knew  where  the  gun 
was  at  the  time  of  the  homicide,  and  his  knowing  that  she 
would  testify  the  gun  was  in  his  house  at  that  time.  The  gun 
may  not  have  been  in  the  defendant's  house,  and  still  the  de- 
feiidant  may  have  been  innocent.  Or  the  gun  may  have  been 
in  the  defendant's  house,  and  Martha  Dayton  may  have  had  no 
knowledge  respecting  it.  And  yet,  resting  under  a  mistake, 
she  may  have  been  willing  to  testify  to  what  she  believed  to  be 
true,  but  which  was  false  in  fact,  or,  actuated  by  an  undue  zeal 
to  shield  her  relative,  she  may  have  been  willing  to  testify  to 
what  she  knew  to  be  false,  or  to  what  she  did  not  know  to  be 
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trne.  Now,  if  the  circumstances  were  such,  there  would  be 
two  potent  reasons  why  this  witness  should  not  be  introduced. 
First.  It  would  be  grossly  dislionest  knowingly  to  introduce  a 
witness  to  testify  to  a  known  falsehood,  or  to  a  fact  not  known 
to  be  tnie,  or  to  a  matter  respecting  which  it  is  known  that 
the  witness  is  mistaken.  SeooTid,  It  might  greatly  prejudice 
the  defendant's  case  if  the  mistake  or  the  dishonesty  of  tlie 
witness  should  be  detected.  Was  it  then  incumbent  upon  the 
defendant,  in  order  to  prevent  any  adverse  inferences  from  his 
failure  to  introduce  Martha  Dayton  as  a  witness,  to  show  that, 
notwithstanding  the  fact  that  Martha  Dayton  would  swear  that 
his  gun  was  in  the  house,  she  was  honestly  mistaken  as  to  the 
fact,  or  was  willing  willfully  to  testify  to  what  she  knew  to  be 
false,  or  did  not  know  to  be  true?  We  are  of  opinion  that  the 
law  casts  no  such  burden  upon  the  defendant.  Such  a  rule 
would  require  a  party  to  account  for  his  failure  to  produce  any 
witness,  who,  mistakenly  or  corruptly,  might  be  willing  to  tes- 
tify to  facts  explaining  circumstances  casting  suspicion  upon 
sucli  party.  We  think  the  court  erred  in  giving  this  instruc- 
tion. 

III.     Certain  acts  and  declarations  of  Jefferson  Dayton  after 
Uie  homicide  was  committed,  were  shown  to  the  jury.    Eespect- 

i :ev!-    ing  this  testimony  the  court  instmcted  the  jury  as 

spiracy.  follows:  *'It  is  claimed  by  the  plaintiff  that  the 

iefendant  and  his  brother  Jefferson  Dayton  were  jointly  en- 
gaged in  the  commission  of  said  offense,  and,  after  it  was 
eommitted,  that  they  were  jointly  engaged  in  preventing,  or 
endeavoring  to  prevent,  suspicion  from  attaching  to  the  defend- 
ant, and  to  enable  him  to  escape  justice.  The  court  has  per- 
mitted  certain  acts  and  statements  of  the  said  Jefferson  Dayton, 
to  go  to  the  jury  upon  the  theory  fciiat  he  and  the  defendant 
were  conspirators  as  charged.  Now,  if  you  should  find  that 
they  were  such  conspirators,  the  acts  and  declarations  of  Jeffer- 
son  Dayton,  may  be  considered  by  you  so  far  as  they  bear 
upon  the  question  as  to  whether  or  not  they  were  endeavoring 
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to  divert  suspicion  from  the  defendant,  and  to  prevent  him 
being  brought  to  justice,  if  you  lind  that  they  did  conspire  for 
said  purpose.  But  if  you  find  no  such  conspiracy  existed, 
then  the  acts  or  declarations  of  said  Jefferson  should  not  be 
considered  against  the  defendant."  In  admitting  this  evidence, 
and  in  giving  this  instruction,  it  is  claimed  the  court  erred. 

1.  It  is  insisted  that  evidence  of  the  acts  and  declarations 
of  Jefferson  Dayton  was  improperly  admitted,  because  there 
was  no  proof  of  any  conspiracy  between  the  defendant  and 
Jefferson  Dayton.  The  law  is  that  before  the  acts  and  decla- 
rations of  an  alleged  conspirator  in  regard  to  the  common 
design,  as  affecting  his  fellows,  can  be  admitted,  a  foundation 
must  be  laid  by  proof  sufficient  in  the  opinion  of  the  judge  to 
establish  prijna  facie  the  facts  of  conspiracy  between  the 
parties,  or  proper  to  be  laid  before  the  jury  as  tending  to  estab- 
lish such  fact.  1  Greenleaf  on  Evidence, section  111;  see, also, 
Wharton's  Criminal  Law,  section  702.  It  is  not,  however, 
uecessary  that  the  evidence  of  conspiracy  should  be  direct  and 
positive.  The  proof  of  the  combination,  must,  of  necessity 
almost  always  bo  extracted  from  the  circumstances  connected 
with  the  transaction.  Wharton's  Criminal  Law,  section  2351^ 
The  State  v.  Sterlingy  34  Iowa,  443.  It  is  not  practicable  in 
this  case  to  review  all  the  evidence,  and  refer  in  detail  to  all 
the  minute  circumstances  which  tend  to  support  the  conclusion 
that  a  conspiracy  was  formed  between  the  defendant  and  his 
brother  Jefferson  Dayton,  as  claimed  by  the  plaintiff.  In  our 
opinion  the  evidence  was  at  least  proper  to  bo  laid  belbre  the 
jury,  as  tending  to  establish  the  fact  of  a  conspiracy.  If  the 
evidence  was  of  such  a  character  it  was  sufficient  to  authorize 
the  submission  to  the  jury  of  the  declarations  of  Jefferson 
Dayton. 

2.  It  is  insisted,  further,  that  the  declarations  of  JeflG^rson 
Dayton  were  improperly  admitted,  because  there  is  no  allega- 
tion in  the  petition  that  these  parties  entered  into  a  conspiracy. 
The  gravamen  of  this  action  is  not  the  conspiracy,  but  the  an- 
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lawful  killing  of  Miller.  The  conspiracy  i&  introduced  merely 
as  a  means  of  establishing  tlie  principal  fact  which  forms  the 
fonndation  of  the  action.  Under  such  circam»tances  it  is  not 
necessary  that  a  conspiracy  should  be  alleged. 

3.  It  is  claimed  that  if  any  conspiracy  was  entered  into  it 
terminated  with  the  killing  of  Miller^  and  that  the  evidence 
of  any  act  or  declaration  of  Jefferson  Dayton  subsequent  to 
that  time  is  inadmissible.  If,  as  claimed,  however,  the  con- 
spiracy also  had  for  its  purpose  to  prevent  suspicion  from 
attaching  to  the  defendant,  and  to  enable  him  to  escape  justice, 
the  objects  of  the  conspiracy  were  not  fully  completed  when 
Miller  was  killed.  See  Convmonwealth  v.  Scott,  123  Mass., 
222;  Scott  v.  The  State,  30  Ala.,  603. 

Whatever  the  defendant  himself  may  have  done  in  the  fab- 
rication of  evidence  to  prevent  suspicion  from  attaching  to  hirh, 
or  to  avoid  a  prosecution,  was  proper  to  be  shown  to  the  jury 
and  considered  by  them.  Greenleaf  on  Evidence,  section  37. 
And  if  another  person  conspired  with  him  to  assist  in  the 
accomplishment  of  this  purpose,  his  acts  and  declarations, 
in  furtherance  of  the  common  design,  are,  we  think,  admis- 
sible. 

4.  It  is  insisted  that  the  court  erred  in  the  instruction  above 
oet  out,  in  leaving  the  jury  to  determine  whether  a  conspiracy 
existed.  It  is  claimed  that  that  question  must  be  determined 
by  the  court.  It  is  true  the  court  must  determine,  in  the  first 
instance,  whether  there  is  sufficient  prima  facie  evidence  of 
a  conspiracy  to  justify  the  submission  to  the  jury  of  the  acts 
and  declarations  of  an  alleged  conspirator  as  evidence  against 
his  fellows.  But,  ultimately,  it  is  for  the  jury  to  determine 
whether,  upon  the  whole  testimony,  any  conspiracy  has  been 
shown;  and  if  they  find  that  no  conspiracy  has  been  estab- 
lished, it  is  then  their  duty  not  to  consider  the  acts  and  decla- 
rations which  have  been  admitted  of  a  supposed  conspira^ 
tor. 

IV,    Evidence  was  introduced  tending  to  show  that  the 
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defendant,  in  order  to  avoid  a  criminal  prosecution,  Ikbriqated 
4.  evidence:  evidence  that  he  had  been  murdered.  Evidence 
iminateriaL  ^^^  admitted  of  the  declarations  of  Lis  lather 
when  his  hat,  perforated  with  shot,  was  fonnd,  and  of  the  eon- 
duct  of  his  wife  when  the  hat  was  shown  to  her.  This  evidence 
was  probably  not  prejudicial  to  the  defendant,  bat  it  was  imma- 
terial and  irrelevant,  and  should  not  have  been  admitted. 
For  the  error  before  considered  the  judgment  is 

Reversed. 


Mullen  v.  Peck. 


1.  Action:  dismissal  of:  whei^  allowed.  A  cause  is  not  finally  sub 
mitted  to  the  jury  until  they  are  directed  to  enter  upon  the  consideratioi 
of  the  case,  and  where  a  party  offered  to  dismiss  his  case  before  the  jurj 
were  instructed,  but  after  the  court  had  indicated  what  the  instruction 
would  be,  the  offer  should  have  been  allowed  and  the  cause  dismisseA. 

Appeal  from  Buchanan  Circuit  Court. 

Thursday,  December  15. 

Action  upon  a  written  contract.   Trial  by  jury,  verdict,  and 
judgment  for  defendant.     The  plaintiff  appeals. 

-2*.  S.  Gaylord  B,r\d  J9.  TT.  Bruc&art,  for  appellant 

Lake  <fe  Hannon^  for  appellee. 

Seevers,  J. — After  counsel  for  the  defendant  began  his  argu- 
ilient  to  the  jury  the  court  directed  the  jury  to  withdraw,  and 
^msni[s?a?of :  upoD  its  owu  motion  heard  couusel  on  both  sides 
lowedf*"  upon  the  question  whether  there  was  any  matter 
to  be  submitted  to  the  jury,  and  upon  the  conclusion  thereof 
indicated  the  jury  would  be  instructed  to  find  for  the  defend- 
ant. Thereupon  the  jury  were  called  back  and  the  court  pro- 
ceeded to  draw  the  instructions.     Whereupon  couusel  tor  the 
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plaintiff  asked  leave  to  file  an  aniendinent  to  tlie  petition,  and 
time  to  prejare  the  eaine  was  given.  The  amendment  was 
prepared  and  presented,  but  leave  to  file  the  same  was  refused. 
Thereupon  the  plaintiff  asked  "leave  to  withdraw  her  case," 
to  which  the  defendant  objected,  and  the  same  was  refused,  and 
the  court  instructed  the  jury  to  find  for  the  defendant. 

The  statute  provides:  "An  action  ^nay  be  dismissed,  and 
such  dismissal  shall  be  without  prejudice  to  a  future  action." 
"By  the  plaintiff  before  the  final  submission  of  the  case  to  the 
jury  *  *  ''  Code,  section  2844.  In  IlanU  v.  Biam^  46  Iowa, 
IIS,  it  was  held  a  cause  was  not  finally  submitted  to  the  jury 
until  they  had  been  directed  to  enter  u|X)n  the  consideration  of 
the  case.  In  the  pi'esent  case  the  plaintiff  offered  to  dismiss 
before  the  jury  had  been  instructed.  No  matter  if  tlie  court 
had  indicated  what  the  instructions  would  be,  for  it  is  possi- 
ble the  court  might  change  its  mind  and  the  plaintiff  had  the 
right  to  take  his  chances  in  that  respect.  What  the  in- 
structions would  be  could  only  be  known  after  they  were  read 
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Criminal  Law:  accomplice:  corroboration  or.  It  is  not  neces- 
8ar3%in  order  to  sastain  a  conviction  that  an  accomplice  should  be 
corroborated  in  every  material  fact  to  which  he  testifies;  and  where  the 
jmy  found  there  was  sufficient  corroboration  of  the  evidence  of  the  ac- 
complice this  court  will  not  interfere,  provided  there  were  facts  in  evi- 
dence from  which  the  jury  might  fairly  have  so  found. 

:  :  CORROBORATING  testimony:  credibility  op  witness. 


It  is  for  the  jury  to  determine  the  credibility  of  the  witnesses,  where 
there  is  contradictory  evidence  as  to  the  corroborating  facts. 

Appeal  from  Fremont  District  Court, 

Thui£Sday,  Dboembee  15. 

The  defendant  was  tried  and  convicted  of  the  murder  of 
iolin  Long.    He  was  sentenced  to  the  penitentiary  for  life, 
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and  now  appeals  to  this  court  for  a  reversal  of  the  judgment 
a^rainst  him. 


l*jj*4 


C.  5.  Keenan  and  Bephiirn  cfe  Tkummely  for  appellant. 
Smith  McPherson^  Attorney-general^  for  the  State. 

RoTHROOK,  J. — I.  Jghn  Long  and  his  wife,  Elizabeth  Long, 
resided  on  their  farm  in  Fremont  county.  Tliey  were  ad- 
vanced in  years;  their  children  had  grown  up  and  left  thera 
for  homes  of  their  own.  The  record  before  us  does  not  dis- 
close the  age  of  John  Long.  It  appears  that  his  wife  is  sixty- 
seven  years  old.  Sometime  in  the  summer  or  fall  of  1878 
the  defendant  took  up  his  residence  with  Long  and  wife  under 
an  arrangement  by  whicli  he  was  to  cultivate  the  farm  for  the 
ensuing  year.  Afterwards  a  written  lease  was  made  and  signed 
by  the  parties. 

About  four  o'clock  on  the  morning  of  January  15,  1879, 
Elizabeth  Long  went  to  the  home  of  one  Tarrence,  who  owned 
and  lived  on  an  adjoining  farm,  and  called  him  and  requested 
him  to  goto  her  house  for  the  purpose  (as  we  understand  the  rec- 
ord) of  searching  for  her  husband,  who,  she  alleged,  was  miss- 
ing. Tarrence  at  once  went  to  the  house  of  the  Longs,  and 
stopping  at  the  stable  called  Mr.  Long  two  or  three  times, 
and  getting  no  answer  he  went  to  the  house  and  called  the 
defendant,  who  was  in  his  room  in  the  upper  story.  The  de- 
fendant came  down  stairs,  and  he  and  Tarrence  went  to  the 
stable,  where  they  found  the  dead  body  of  Long  lying  in  a 
stall  in  which  one  of  his  horses  was  standing.  A  candle  which 
had  been  lighted,  and  a  candlestick  were  found  near  his  body. 
Tarrence  asked  Allen  to  take  one  df  the  horses  and  alarm  the 
neighbors.  Allen  declined  to  go  upon  the  ground  that  he  was 
lame.  It  appears  that  he  claimed  to  be  lame  from  the  effect 
of  a  kick  received  the  day  before  from  the  horse  in  the  stall 
in  which  the  dead  body  was  found.  Tarrence  went  out  into 
the  neighborhood  and  reported  the  finding  of  the  body,  and 
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soon  a  large  number  of  persons  collected  at  Long's  place. 
The  body  was  carried  to  the  house,  and  a  large  number  of 
wounds  were  found  thereon.  The  skull  was  crushed  in;  there 
were  wounds  upon  the  face:  the  breast  bone  was  crushed,  and 
some  ribs  were  broken.  There  were  marks  of  blood  on  the 
stall  near  where  the  body  was  found  and  within  a  short  dis- 
tance from  the  head  of  the  deceased  which  had  the  appear- 
ance  of  having  spurted  up  from  the  body  and  then  run  down 
the  wall.  There  was  also  blood  under  the  body.  The  hands 
were  tightly  clasped,  and  held  in  their  grip  some  of  the  litter 
and  trash  of  the  stable,  and  hot  water  had  to  be  used  to  relax 
the  fingers  to  remove  it.  The  horse  which  stood  in  the  stall 
where  the  body  was  found  was  of  a  nervous,  restless,  and 
vicious  disposition,  as  appears  from  the  evidence.  He  had  re- 
oently  been  shod  with  sharp  shoes. 

A  coroner's  inquest  was  held  on  the  same  day,  and  the  con- 
elusion  was  arrived  at  that  the  deceased  came  to  his  death  by 
being  trampled  by  the  horse,  and  the  theory  of  the  defense 
'  now  is  that  the  old  man  heard  some  disturbance  among  his 
horses  in  the  night  and  arose,  dressed  himself,  and  went  out 
to  the  stable  and  was  kicked  and  trampled  to  death  by  the 
horse.  In  a  few  days  another  inquest  was  held  and  there  be- 
gan to  be  a  suspicion  that  Long  had  been  murdered  by  his  wife 
and  the  defendant  Allen.  They  were  arrested  and  imprisoned  in 
the  jail  of  the  county.  Both  stoutly  denied  their  guilt.  Tlie 
wife  was  sworn  as  a  witness  and  testified  at  both  inquests  that 
she  and  Allen  were  innocent  of  the  crime  charged.  She  re- 
peatedly stated  to  others  during  her  imprisonment  in  jail  that 
she  was  innocent  and  that  Allen  was  innocent.  She  was 
brought  before  the  grand  jury  in  October,  1879,  and  there 
stated  that  the  defendant,  Allen,  told  her  that  he  had  made 
way  with  the  deceased,  and  that  was  all  she  knew  about  the 
manner  of  his  death.  Upon  the  trial  her  testimony,  in  sub- 
stance, was  as  follows:  "That  about  a  week  before  the  death  of 
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the  old  man,  Allen  proposed  to  her  that  he  should  be  put  out 
of  the  way."  Again  on  the  night  before  his  death  the  defend- 
ant  said  "he  was  going  to  put  the  old  man  out  of  the  way"; 
that  before  defendant  went  to  bed  he  came  in  from  the  porch, 
and  "  had  a  hammer  in  his  frock,"  and  after  a  time  he  went  up- 
stairs to  bed;  that  in  the  night  he  came  down  stairs  and  into 
the  bed-room  where  witness  and  her  husband  were  sleeping, 
and  that  thereupon  she  ran  out  of  doors  and  behind  the  smoke- 
house;  that  she  heard  defendant  pound  deceased  on  the  head; 
that  the  handle  of  tlie  hammer  broke,  and  he  then  got  a  shovel 
with  which  he  struck  him;  that  defendant  called  her  from  be- 
hind the  smokehouse,  and  that  she  went  into  the  house,  and 
they  wrapped  a  quilt  around  his  head  to  soak  up  the  blood; 
that  they  then  put  his  clothing  on,  and  that  after  he  was  dead 
the  defendant  *'  took  him  and  kind  of  dragged  him  out  thronirh 
the  porch,  and  d«>wn  to  the  south  door  of  the  stable,  and  laid 
him  down  inside  of  that  door,"  and  that  witness  went  around 
to  the  east  door  and  opened  it  so  that  defendant  could  see,  and 
that  then  defendant  put  the  dead  body  under  the  horse  with  a 
fork,  and  then  '*  smashed  "  the  fork,  and  told  witness  that  she 
should  say  that  **  the  old  man  heard  a  noise  at  the  barn,  and 
got  up  and  went  down,  and  that  the  horse  had  killed  him;" 
that  they  bunied  the  quilt  used  to  wrap  up  his  head,  and 
washed  the  blood-stain  from  the  carpet.  In  addition  to  the 
statement  that  the  defendant  dragged  the  body  she  stated  that 
he  "  took  him  on  his  back,"  and  laid  him  down  inside  the 
stable. 

It  will  be  observed  that  Mrs.  Long  virtually  acknowledges 
that  she  was  an  accomplice  in  the  commission  of  the  crime  of 
1  CRIMINAL  w^^ch  she  testifies.  It  is  urged  with  great  earn- 
{Si^e  fl'^mb'  estness  by  counsel  for  the  appellant  that  a  new 
oration  of.  ^j.;^j  gij^^i^  j^^^^  jj^^  granted  because  her  evi- 
dence is  not  corroborated  as  required  by  section  4559  of  the 
Code,  and  as  we  regard  this  question  the  all-important  one  in 
the  case,  we  have  read  and  re-read  the  record,  and  given  to  it 
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that  carefiil  consideration  which  the  importance  of  tlie  case 
and  the  consequences  attending  the  judgment  demand. 

It  must  be  admitted  that  the  witness  does  not  appear  in  as 
favorable  a  light  as  she  would  have  done  if  she  had  at  once, 
upon  being  called  upon  for  a  statement  of  facts,  given  the  evi- 
dence which  she  finally  gave  upon  the  trial.  But  the  testi- 
mony of  accomplices  requires  corroboration  because,  upon 
their  own  confession,  they  are  partners  in  the  crime.  Slie  con- 
fesses thut  she  was  so  wicked  and  depraved  that  she  joined  in 
the  wilffnl,  deliberate  and  premeditated  murder  of  her  hus- 
band. Her  repeated  denials  of  her  guilt,  and  of  the  guilt  of 
defendant,  and  that,  too,  under  oath,  were  all  submitted  to  the 
jury  with  the  other  facts  in  the  case,  and  if  the  jury  found 
that  there  was  sufficient  corroboration  of  the  evidence,  it  is  not 
for  as  to  interfere,  provided  there  were  facts  in  evidence  froin 
which  the  jury  may  fairly  have  found  that  she  was  sufficiently 
corroborated.  It  will  also  be  remembered  that  it  is  not  neces- 
sary that  an  accomplice  should  he  corroborated  in  every  ma- 
terial fact  to  which  he  testifies.  "  If  the  jury  are  satisfied  that 
he  speaks  the  truth  in  some  material  part  of  his  testimony,  in 
which  they  see  him  confirmed  by  unimpeachable  evidence, 
this  may  be  ground  for  their  believing  that  he  also  speaks 
the  truth  in  other  parts  as  to  which  there  may  be  no  confirma- 
tion."   State  V.  Sohlagely  19  Iowa,  169. 

We  will  proceed  to  an  examination  of  other  facts  which 
were  put  in  evidence,  and  which  the  State  claimed  "  tended  to 
connect  the  defendant  with  the  commission  of  the  offense." 

It  appears  that  there  was  a  slight  fall  of  snow  on  the  night 
of  Long's  death,  and  before,  it  is  claimed,  the  crime  was  com- 
mitted. Mrs.  Long  testifies  that  she  stood  and  waited  behind 
the  smokehouse  while  the  defendant  killed  her  husband. 
Henry  Long,  a  son  of  deceased,  and  also  a  son  of  Mrs.  Long, 
testified  that  on  the  day  after  the  alleged  murder  '*  he  looked 
around  the  smokehouse,  and  there  were  tracks  of  a  woman.  I 
could  see  where  she  had  stood."      Another  witness  testified 
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that  she  "  Baw  a  stain  on  the  wall  of  the  bed-room  on  the  north 
side,  down  near  the  base;  it  is  right  to  the  left  of  the  door  as 
you  enter  the  bed-rooin  from  the  sitting-room.  It  looked  like 
blood;  we  examined  it;  I  shonld  think  it  as  large  as  a  half 
dollar;  it  is  on  the  right  of  the  door  as  you  enter  the  bed-room 
froin  the  sitting-room."  It  does  not  appear  from  either  the 
abstract  of  the  appellant  or  that  of  appellee  when  the  witness 
stated  that  she  discovered  the  blood -stain,  of  which  she  testi- 
fied. Catharine  Hall,  another  witness,  testified  as  follows: 
*'  When  I  arrived  at  four  o'clock  of  the  afternoon  of  the  death, 
noticed  that  there  seemed  to  be  something  on  the  snow  like 
there  was  something  dragged  down  the  path  toward  the  little 
gate;  it  looked  as  though  there  had  been  clothing  dragged 
down  there;  it  was  all  the  way  from  the  house  to  the  little 
gate;  several  rods — not  quite  one-third  the  way  to  the  stable.** 
She  also  testified  that  on  Sunday  after  the  funeral  she  ''  no- 
ticed a  good  many  marks  of  blood  on  the  snow  east  of  the 
gate  toward  the  stable,  on  the  path  from  the  house  to  the 
stable." 

Sometime  after  the  death  of  Long  a  letter  was  found  in  a 
public  road  in  the  neighborhood,  in  which  the  writer  inti- 
mated that  he  and  the  one  to  whom  the  letter  was  addressed 
murdered  Long,  and  urging  the  one  to  whom  it  was  written 
to  "  put  it  on  them  two  boys  and  the  old  woman."  This  let- 
ter was  not  enclosed  in  an  envelope  and  commenced  with  the 
words  "  Dear  sir."  It  was  signed  by  no  one,  but  requested 
an  answer  to  be  directed  to  J.  J.  Flem,  Denver  City. 

We  need  not  set  out  this  letter  at  length.  It  was  claimed 
by  tbe  State  that  it  was  in  the  handwriting  of  the  defendant, 
and  was  introduced  in  evidence  for  the  purpose  of  showing 
that  the  defendant  attempted  to  direct  public  attention  from 
himself  to  other  parties. 

In  addition  to  these  facts  Daniel  Tarrence  testified  that 
when  he  called  defendant  down  from  his  bed  on  the  morning 
of  the  alleged  murder,  the  defendant  inquired  where  ilrs. 
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Long  was,  and  the  witness  answered:  She  says  "you  sent  her 
after  me."    And  he  replied,  "Well,  I  have  been  asleep  since." 

There  are  other  facts  of  minor  importance,  which,  although 
they  may  not  tend  directly  to  connect  the  defendant  with  the 
commission  of  the  crime,  yet  were  entitled  to  consideration 
by  the  jury.  Among  them,  it  appears  a  very  close  intimacy 
existed  between  the  defendant  and  Elizabeth  Long.  They 
were  in  the  habit  of  holding  private  and  protracted  conversa- 
tions with  each  other  in  a  confidential  sort  of  way  to  such  an 
extent  as  to  be  noticeable  to  visitors  at  the  house.  Another 
circumstance  was,  that  on  the  day  of  Long's  death  some  of 
the  witnesses  testified  that  at  times  the  defendant  was  lame, 
and  at  other  times  there  was  no  limp  in  his  walk. 

Taking  all  these  facts  into  consideration,  and  still  this  man 
may  be  innocent.  But  that  was  a  question  for  the  jury  to  de- 
2.  — : :  termine.    That  the  jury  were  fully  warranted  in 

corroborating     ,       ,  o      *i  ^ 

iSdihmt^'  of  ^"^i"o  ^^^^  there  was  sufficient  cprroboration  of 
witness.  ^1^^  accomplice,  we  have  no  manner  of  doubt. 

This  is  upon  the  theory  that  the  corroborating  evidence  above 
set  forth  was  true.  It  is  to  be  admitted  that  no  other  wit- 
nesses testified  to  marks  of  blood,  and  the  dragging  of  some- 
thing upon  the  snow;  to  tracks  back  of  the  smokehouse,  and 
to  what  appeared  to  be  a  blood-stain  in  the  bedroom,  and  in- 
deed there  is  evidence  directly  contradictory  to  most  of  these 
iacts.  But  here  again  we  cannot  invade  the  province  of  the 
jury.  It  was  for  them  to  determine  the  credibility  of  the  wit- 
nesses and  give  credence  to  such  as  they  believed  to  be  speak- 
ing the  truth. 

It  is  urged  that  Elizabeth  Long  is  not  entitled  to  belief  be- 
cause she  testified  that  deceased  was  dead  when  he  was  put 
into  the  stall  with  the  vicious  horse.  It  must  be  conceded  that 
this  was  not  true.  The  spurting  of  blood  upon  the  wall  of  the 
stable  and  the  clasping  of  the  straw  and  trash  in  the  hands 
would  indicate  that  he  died  after  he  was  laid  upon  the  floor  of 
the   stable,  either  from  the  kicking  of  the  horse,  or  by  the 
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hands  of  the  defendant  But  it  docs  not  follow  that  the  evi- 
dence of  the  witness  should  be  rejected  for  this  misstatement. 
It  may  have  been  that  although  she  supposed  him  to  be  dead 
he  was  only  stunned  into  insensibility  by  the  blows  inflicted  by 
the  defendant,  and  that  he  actually  died  after  he  was  put  into 
the  stable.  If  he  was  assaulted  by  the  defendant  and  wounded 
so  as  to  render  him  insensible,  and  plac^  in  the  stable,  and 
afterwards  died,  even  though  he  may  have  been  kicked  and 
trampled  to  death  by  the  horse,  the  defendant  would  be  guilty 
of  murder  the  same  as  though  deceased  had  died  in  the  house 
from  the  wounds  there  received. 

There  was  much  testimony  in  the  case  by  physicians  and 
others,  as  to  tlie  nature  of  the  wounds.  Some  testified  that 
certain  of  the  wounds  could  not  have  been  inflicted  by  the 
horse,  and  others  testifying  that  they  all  could  be  accounted 
for  in  that  way.  If  the  jury  believed  the  former,  it  was  a  cir- 
cumstance tending  to  corroborate  Mrs  Long,  to  tlie  extent,  at 
least,  of  showing  that  the  deceased  came  to  his  death  by  vio- 
lence at  the  hands  of  some  one. 

II.  No  exceptions  were  taken  to  the  instructions  given  by 
tlie  court  to  the  jury.  It  is  claimed,  however,  that  the  court 
erred  in  certain  rulings  in  the  admission  and  exclusion  of 
evidence.  We  will  now  proceed  to  consider  these  objec- 
tions. 

It  is  claimed  that  the  court  permitted  the  witness  Tarrence 
to  detail  a  conversation  he  heard  between  the  deceased  and  his 
wife,  on  the  subject  of  a  contemplated  separation,  and  from 
which  it  appeared  that  the  wife  thought  of  leaving  him.  It  is 
true  that  such  a  conversation  was  testified  to  by  the  witness. 
But  it  appears  from  appellee's  abstract  that  counsel  for  de- 
fendant immediately  objected  and  that  the  objection  was  sus- 
tained. The  court  remarked:  "If  this  witness  was  present  in 
any  transaction  between  the  prisoner  and  the  deceased,  that 
would  be  competent ;  but  you  cannot  prove  it  by  any  declara- 
tion of  deceased  to  witness."    It  thus  appears  that  the  objee- 
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tiunable  testimony  was  ruled  out  and  taken  from  the  consid- 
eration of  the  jury. 

III.  It  is  urged  that  the  letter  above  alluded  to,  and  also 
an  accuunt  book  which  was  found  in  the  prisoner's  trunk,  were 
permitted  to  go  to  the  jury  as  evidence  without  satisfactory 
proof  that  they  were  in  his  handwriting.  Here  again  it  ap- 
pears, from  the  appellee's  al>stract,  that  the  lease  of  the  farm, 
signed  by  the  defendant,  was  used  on  the  trial  by  witnesses 
who  claimed  to  be  experts  in  the  comparison  of  handwriting, 
and  after  such  evidence  all  these  papers  were  submitted  to  the 
jury.  There  was  no  error  in  this.  The  witnesses  who  testi- 
fied to  the  handwriting  by  comparison,  are  shown,  as  appears 
from  apY)ellee's  abstract,  to  be  qualified  as  witnesses.  It  is 
proper  to  observe,  that  appellee's  abstract  correcting  that  of 
appellant  is  in  no  manner  controverted,  and  must  be  accepted 
as  correct. 

IV.  Frances  Ayres,  a  witness  for  the  State,  was  interroga- 
ted in  her  examination  in  chief  as  follows: 

"Did  you  notice  Finis  Allen  at  the  funeral;  if  you  did,  what 
was  iiis  conduct  there?  Ans.  I  thought  he  was  rather  bold. 
I  was  there  only  a  short  time. 

"What  was  the  condition  of  Mrs.  Long  at  the  funeral  that 
day?  Ans.  Ohl  I  don't  know;  I  thought  she  didn't  take  it 
very  hard." 

It  is  urged  that  this  evidence  was  incompetent,  beoAUse  it 
is  a  mere  opinion  and  conclusion  of  the  witness  without  the 
statement  of  facts  as  to  defendant's  conduct. 

It  is  sufiicient  to  say  of  tliis  point  that  the  record  does  not 
fehow  that  any  objection  whatever  was  made  to  the  testimony 
of  the  witness. 

V.  E.  C.  Wilcox,  the  coroner,  before  whom  both  inquests 
were  held,  was  called  as  a  witness  by  the  defendant,  and  was 
asked  what  Mrs.  Long  testified  to  at  the  second  inquest.  The 
question  was  objected  to,  and  the  objection  was  sustained. 
This  ruling  is  claimed  to  be  erroneous,  because  the  evidence 
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Bought  to  be  elicited  was  proper  for  the  purpose  of  impeach- 
ing Elizal)eth  Long. 

But  we  tail  to  find  that  any  foundation  was  laid  for  snch 
impeachment  by  the  cross-examination  of  Mrs.  Long.  It  is 
true  that  the  counsel  for  defendant  in  her  cros&-exauiinatiou 
a&ked  her  if  she  did  not  testify,  at  the  second  inquest,  that  the 
old  man  went  down  to  the  stable,  and  that  he  was  gone  so  long 
tliat  ^he  became  alarmed.  She  answered,  admitting  that  she 
did  so  testify,  and  stated  that  the  defendant  told  her  to  do  so. 
Indeed,  the  whole  record  shows  that  Mrs.  Long  persistently 
denied  all  knowledge  of  the  crime  until  she  appeared  before 
the  gnind  jury.  This  conduct  on  her  part  could  not  be  made 
more  striking  and  apparent  if  Wilcox  had  been  permitted  to 
repeat  what  she  admitted  as  to  her  testimony  at  the  second  in- 
quest. 

We  liave  examined  this  record  through  and  through  and 
given  the  argument  of  counsel  for  defendant  the  most  careful 
cuasidemtiofi,  having  noticed  in  this  opinion  all  of  the  points 
made,  imd  reach  the  conclusion  that  the  judgment  of  the  Dis- 
trict Court  must  be 

Affibmed. 


TuBNBB  &  Co.  V.  Woodbury  County. 


•l_'^l  1,  County:  ELECTION  expenses:  LIABILITY  for.    The  necessary  expense 

.13^4gj  incurred  by  the  township  trustees   in  providing:  and  furnishing  a  place 

'  - — -  in  wUich  to  hold  the  t^neral  state  election  is  not  a  just  claim  agaioBt 

ilia  i«T»  ihecoanty. 


Appeal  from  Woodbury  District  Court, 

Thursday.  Decembeb  15. 

Toe  petition  alleged,  in  substance,  that  during  the  week  pre- 
ceding the  general  election  of  1880,  the  trustees  of  Sioux  City 
tovvubiiip,   in    Woodbury   county,   made    application    to   the 
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conntj  auditor,  and  also  to  a  member  of  the  board  of  siper- 
visors  of  said  county,  for  permission  to  hold  said  general  evic- 
tion for  said  township  in  the  court-house  of  said  county 
sitnated  in  said  township,  which  request  said  oflBcers  refused; 
that  thereupon  said  trustees  designated  the  oflSce  of  plaintiffs, 
in  said  township  as  the  place  where  said  election  should  be 
held,  and  said  election  was  held  therein,  occupying  it  for  said 
purpose,  and  for  counting  the  votes,  two  days  and  one  night; 
that  the  plaintifiFs,  at  the  request  of  the  trustees,  furnished  a 
large  amount  of  fuel  and  lights;  that  the  sum  of  $15.00  is  a 
reasonable  compensation  to  plaintiffs;  that  plaintiffs  presented 
their  bill  to  the  board  of  supervisors  and  they  rejected  it.  The 
plaintiffs  pray  judgment  for  $15.00.  The  defendant  demurred 
to  the  petition.  The  demurrer  was  sustained,  and  judgment 
was  rendered  against  the  plaintiffs  for  costs. 

The  plainiiffs  appeal.  The  court  certifies  the  question  in- 
volved,  for  our  determination,  to  be  as  follows:  "are  the  nec- 
ceseary  expenses  incurred  by  the  township  trustees  ih  provid- 
ing and  furnishing  a  place  in  which  to  hold  the  general  election 
of  the  State  just  claims  against  the  county?' 

Fawcett  <k  Pardoe^  for  the  appellant. 

S.  M.  Marshy  District  Aitonieyj  and  Geo.  W.  Wakefield^ 
for  the  appellee. 

Day,  J. — It  is  not  claimed  that  there  is  any  provision  of 
the  statute  authorizing  or  requiring  the  county  to  pay  the 
1,  coxjwTT :      necessary  expenses  incurred  by  the  township  trns- 

electioQ  ex-  .  .,.  ix»»i«  i         •        \  »  \ 

peiis^:  11a-  tecs  in  providing  and  lumishmg  a  place  m  which 
to  hold  a  general  election.  The  statute  provides 
that  the  board  of  supervisors  shall  provide  for  each  election 
precinct,  for  the  purpose  of  elections,  one  box,  with  lock  and 
kej,  and  the  auditor  shall  prepare  poll-books.  Code,  sections 
614  and  615.  The  compensation  of  the  township  trustees  and 
township  clerk,  when  acting  as  judges  of  election,  is  provided 
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in  sections  3808  and  3809,  of  the  Code.  Section  391  of  the 
Code  provides  that  the  trustees  shall  desi/;nate  the  place  where 
elections  will  be  held.  No  provision  is  made  for  the  payment 
by  the  county,  for  the  place  thus  designated.  Whether  the 
omission  was  an  intentional  or  a  casual  one,  we  cannot  deter- 
mine. The  provision  that  the  county  shall  pay  certain  of  the 
expenses  of  the  election  would  seem  to  negative  the  idea  that 
the  liability  of  the  county  shall  extend  further.  It  is  true 
section  303  of  the  Code  authorizes  the  board  of  supervisors  to 
settle  and  allow  all  just  claims  against  the  count}',  but  in  Fob- 
ter  V.  The  County  of  Clmton,  61  Iowa,  541,  it  is  said  that  a 
claim  is  not  a  just  claim  against  a  county,  unless  the  law  some- 
where either  requires  or  authorizes  its  payment.  There  is  no 
provision  of  law  under  which  the  defendant  can  be  held  liable 
in  this  case.  As  bearing  somewhat  upon  this  question  see 
HaUtead  v.  Mayor  of  New  York  Gity^  3  Com.,  403;  Hodga 
V.  The  City  tf  Buffalo,  2  Denio,  110. 

Affismrd. 


Woodman  v.  Button. 


1.  Praotioe:  finding  of  the  court:  sufficiency  of  evidence.  Tlie 
findintir  of  the  court  stands  as  the  verdict  of  a  jury  and  cannot  be  dia- 
trubed  unless  so  clearly  opposed  to  the  evidence  as  to  indicate  that  it 
was  the  result  of  passion  or  prejudice. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  December  15. 

The  plaintiff  claims  of  the  defendant  the  sum  of  $2,363.23 
on  account  of  alleged  deposits,  made  by  himself,  and  by  one 
Stolp,  his  assignor,  with  the  defendant  as  a  private  banker. 
The  defendant  alleges  that  he  paid  all  of  the  money  de- 
posited, to  the  plaintitf,  and  to  his  assignor,  Stolp,  and  fully 
settled  the  same.     The  cause  was  tried  to  the  court,  and  judg- 
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ment  was  rendered  for  the  defendant.  The  plaintiff  appeals. 
This  case  was  before  us  on  a  former  appeal,  and  is  reported  in 
4^  Iowa,  398. 

JBarcrofty  Oatch  <&  McGaughan^  for  the  appellant. 

PbilUjpSy  Ooode  dk  PAillipSy  for  the  appellee. 

Day,  J. — The  only  point  relied  upon  is  that  the  finding  of 
the  court  is  not  sustained  by  the  evidence.  The  case  is  one  of 
1.  PRCATicK  'ft  clcft''  conflict  of  testimony.  The  finding  of  the 
Si^wum:  court  stands  as  a  verdict  of  a  jury,  and  cannot  be 
of  evidence,  disturbed  uuless  so  clearly  opposed  to  the  evidence 
as  to  indicate  that  it  was  the  result  of  passion  or  prejudice 
rather  than  of  a  deliberate  and  honest  weighing  of  the  evi- 
dence introduced. 

Upon  the  former  appeal,  on  evidence  less  satisfactory  for 
the  defendant  than  that  now  submitted,  some  of  the  members 
of  this  court  were  of  opinion  that  the  preponderance  was  in 
fevor  of  defendant,  and  would  have  been  better  satisfied  with 
the  result,  if  the  judgment  had  been  in  his  favor.  We  are 
now  united  in  the  opinion  that  the  finding  of  the  court  is  not 
wanting  in  support  from  the  evidence,  and  that  the  case  is  not 
one  wliich  warrants  us  in  disturbing  the  judgment. 

AFFiaMED. 


57    444 
90    503 
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117  6*^1  1.  Contributory  Negligence:  instructions:  oedinart  cajik.  In 

an  action  atrainst  a  city  to  recover  for  an  injury  to  a  buildingf  alleged 
to  have  been  caused  by  the  wronirful  and  negligent  obstmctioQ  of  the 
natural  channel,  and  diversion  of  the  course  of  a  stream  by  the  defend- 
ant, the  fiiilure  of  plaintiff  to  use  ordinary  diligence  and  effort  to  pre- 
vent damage,  and  to  incur  moderate  expense,  if  thereby  the  injary 
might  have  been  prevented,  would  constitute  contributory  negli^enoe, 
and  entiiely  bar  recovery;  and  an  instruction  that  in  such  case  be  would 
still  be  entitled  to  recover  such  sum  as  would  have  prevented  the  injury 
if  it  had  been  expended,  was  erroneous. 

2.  : :  DIVERSION  of  stream.  An  instruction  that  if  the  plaint- 
iff erected  his  house  where  the  creek  had  flowed  for  ten  years,  and 
where,  but  for  the  bouse,  it  would  still  have  flowed,  and  the  damage 
was  caused  thereby,  he  would  still  be  entitled  to  recover  unless  it  had 
so  flowed  with  his  knowledge  and  consent,  was  erroneous.  In  such  case 
be  had  no  right  to  divert  the  flow  of  the  creek,  whether  such  flow  bid 
been  with  his  knowledge  and  consent  or  not. 

8.  : :  riparian  proprietorship.    Where  a  stream  meanders 

through  a  city,  and  lots  and  streets  have  been  platted  without  reference 
to  it,  nor  bounded  by  it,  the  doctrine  of  riparian  proprietorship  is  not 
applicable;  and  an  instruction  applying  that  doctrine  to  this  case  was 
error. 

4.  :  :  GOOD  FAITH.    Under  the  circumstances  of  this  case,  an 

instruction  that  the  adoption  in  good  faith  by  the  defendant,  of  the 
plans  of  skillful  and  competent  engineers  and  workmen,  in  oonstract- 
ing  and  repairing  bridges  and  culverts  across  the  creek  in  quefctioii« 
would  not  protect  the  defendant,  was  erroneous.  Where  the  city  adi 
in  good  faith  and  an  unexpected  damage  results,  the  city  is  not  liable. 

6. : :  STATUTE  OF  LiMiTAiioNS.    Where  the  evidence  showed 

that  if  any  cause  of  action  existed  it^ust  have  arisen  within  five  years 
before  the  commencement  of  the  suit,  an  instruction  excluding  the  ques- 
tion of  the  statute  of  limitations  from  the  jury  was  proper. 

Appeal  from  Muscatine  Circuit  Court. 

Thursday,  Decembbb  15. 

The  plaintiff  claims  of  the  defendant  $2,000,  for  allied 
injury  to  his  building,  situated  on  the  westerly  one-third  of 
lot  1,  in  block  32,  in  the  city  of  Muscatine.  Tlie  plaintiff 
states  in  his  petition   that  a  certain  water-course  known  as 
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Pappoose  Creek  has  for  twenty  years  last  past  flowed  in  and 
along  the  line  of  Sycamore  street,  in  the  city  of  Muscatine, 
which  street  adjoins  the  westerly  line  of  his  lot;  that  after  the 
erection  of  his  building,  and  on  or  before  the  14th  day  of  Au- 
gust, 1878,  the  defendant  wrongfully,  negligently  and  care- 
lessly diverted  the  flow  of  said  stream  from  its  natural  channel 
in  which  it  was  accustomed  to  flow  at  the  time  of  the  erection 
of  plaintiff 's  building,  and  had  flowed  for  a  long  time  prior 
thereto;  and  wrongfully,  negligently  and  carelessly  obstructed 
the  flow  of  water  in  said  stream,  by  the  driving  of  piles  and 
the  bailding  of  embankments  in  the  bed  and  channel  directly 
opposite  the  premises  of  plaintiff,  and  the  placing  and  main- 
taining of  other  obstructions  therein,  and  wrongfully,  negli- 
gently and  carelessly  changed  the  current  and  direction  and 
force  of  said  stream,  by  the  making  of  excavations,  the  driving 
of  long  rows  of  piling,  the  building  o^  bulk-heads  and  other 
obetractions,  and  the  building  and  changing  of  bridges  and 
sewers  in  and  along  the  channel  of  said  stream,  at  points  near 
and  above  the  plaintiff's  premises,  whereby,  on  the  14th  day 
of  August,  1878,  the  water  in  said  creek,  being  swollen  and 
increased  by  recent  rains,  was  thrown  with  great  force  and 
violence  upon  and  against  the  rear  and  side  of  plaintiff 's  baild- 
ing, and  into  the  same,  and  the  walls  of  the  rear  part  of  said 
bailding,  and  the  floors,  ceilings,  partitions  and  roof  thereof 
were  thereby  broken  down,  injured  and  destroyed,  and  the  en- 
tire building  was  cracked,  weakened  and  defaced,  and  the  goods 
of  the  plaintiff  were  wet  and  destroyed,  the  building  was 
rendered  untenantable,  and  the  business  of  plaintiff  was  inter- 
rapted  for  the  space  of  seven  weeks,  to  his  damage  $2,000,  and 
without  negligence  of  the  plaintiff  causing  or  directly  contrib- 
uting to  said  injury  and  damage. 

The  defendant  answered,  denying  the  wrongful  diversion  of 
the  waters  of  Pappoose  Creek,  and  that  it  obstructed  the 
stream  as  alleged,  and  that  plaintiff  sustained  damage,  and 
tJiat  he  was  without  fault  or  negligence.    The  defendant  al- 
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leged  that  the  plaintiff's  injury  was  the  direct  result  of  his 
own  negligence;  that  he  contributed  thereto  by  erecting  his 
building  in  the  bed  of  Pappoose  Creek,  thus  obstructing  the 
channel  and  causing  the  water  to  wash  against  his  house, 
which  was  insnflBcient  in  material  and  construction  to  stand 
the  extraordinary  flood  which  caused  the  injury;   that  said 
building  was  erected  more  than  twelve  feet  below  the  estab- 
lished grade  of  the  city,  and  partly  on  Sycamore  street,  in  the 
bed  of  the  stream,  and  that  the  creek,  before  the  plaintiff 
erected  his  house,  had  a  wide  and  suflBcient  bed  in  which  the 
water  had  flowed  for  more  than  ten  years  before  said  honse 
was  built,  and  where  said  water  would  naturally  flow  at  this  . 
time  were  it  not  that  said  house  deviated  and  has  forced  the 
water  into  a  narrow  and  insufiicient  channel,  which  contributed 
to  the  injury  for  which  the  plaintiff  sues;  that  plaintiff  could 
have  protected  himselS  at  moderate  expense;  that  plaintiff's 
cause  of  action  accrued  more  than  five  years  before  he  insti- 
tuted his  suit  and  is  barred  by  the  statute  of  limitations;  that 
the  defendant  had  a  right  to  have  said  creek  flow  over  the 
ground  where  plaintiff's  house  was  built,  because  from  time 
immemorial  and  for  more  than  ten  years  before  said  honse  was 
built  said  creek  occupied  said  ground  as  its  natural  bed  and 
channel,  and  would  ^ill  flow  over  said  ground  but  for  the  said 
house  which  obstructed  the  channel,  and  the  driving  of  piles, 
making  embankments,  and  other  things  referred  to  by  plaint- 
iff as  done  by  defendant,  were  made  to  prevent  a  diversion  of 
the  cliannel  against  Sycamore  street,  which  was  threatened, 
because  of  said  house;  that  defendant  employed  skillful  engi- 
neers and  competent  workmen  to  plan  and  execute  such  pro- 
tection; that  said  creek  is  a  wet  weather  creek,  with  its  bed 
ordinarily  dry;  that  it  crosses  the  entire  plat  of  the  city,  run- 
ning in  various  directions,  irregularly,  through  the  property 
and  lots  of  individuals,  and  crossing  all  the  streets   of  said 
city  from  the  westerly  part  thereof  to  the  Mississippi  River; 
that  water  which  is  collected  in  said  creek  from  ordinary  riins 
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is  entirely  harmless,  but  in  times  of  extraordinary  rains,  floods, 
and  freshets,  the  bed  of  the  stream  has  not  sufficient  capacity 
to  carry  off  the  waters,  and  the  stream  becomes  swollen  and 
the  waters  rise  many  feet  above  the  banks  of  said  stream,  and 
run  into  and  upon  and  overflow  all  the  low  ground  along  its 
course,  and  particularly  into  and  upon  the  premises  of  plaint- 
iff, and  did  so  run  at  and  long  before  the  time  when  plaintiff 
erected  his  house;  that  defendant  owns  and  has  charge  of  the 
streets  of  the  city,  and  it  is  authorized,  and  it  is  its  duty,  to 
establish  the  grades  of  the  streets  of  the  city,- to  work  the 
same,  and  keep  them  in  fit  condition  for  use;  that  the  streets 
along  and  across  which  the  said  creek  runs,  cannot  be  used 
without  making  embankments  and  bridges,  and  such,  embank- 
ments and  bridges  when  made  require  the  driving  of  piles  and 
other  precautionary  measures  to  protect  them  frombeing  car- 
ried away  by  the  periodical  floods  which,  occur  in  said  creek 
from  the  surface  water  which  collects  therein  from  extraordi- 
nary rains  and  the  melting  of  snow;  that  the  piles,  embankments, 
bridges  and  other  thin<?8  complained  of  by  plaintiff  as  causing 
his  injury,  were  driven,  erected,  and  built  by  defendant  in  the 
pertbrraanco  of  its  duty  to  grade  and  protect  its  streets,  and 
were  planned  and  done  in  a  proper  and  skillful  manner,  and 
under  the  charge  and  dii-ection  of  proper  persons;  that  the 
damage  complained  of  by  plaintiff  was  caused  by  extraordinary 
rains  and  floods.  The  surface  water  so  created  could  not  be 
carried  off  by  said  creek,  but  overflowed  its  banks  and  the 
premises  of  plaintiff;  that  plaintiff's  damage  was  occasioned 
by  the  wild  waters  of  said  stream,  against  which  the  defendant 
had  a  right  to  protect  its  streets,  and  against  which  the  plaint- 
iff was  bound  to  protect  himself. 

The  plaintiff  replied,  denying  every  allegation  of  the  de- 
fendant's answer. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment 
for  plaintiff  for  $250.    The  defendant  appeals. 
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J,  S.  Richman  and  Brannan  dk  Jayne^  for  appellant. 

J.  Carskaddan  and  Cloud  <&  Cloud,  for  appellee. 

Day,  J. — The  evidence  shows  that  tlie  stream  is  of  the  char- 
acter alleged  in  the  answer,  and  that  on  the  night  of  August 
14th,  1878,  an  unusual  rise  in  the  stream  tore  down  the  north 
end,  which  was  the  rear  of  plaintiff's  huilding,  and  about 
twenty-five  feet  of  the  west  side.  The  plaintiff's  building  was 
erected  on  the  east  side  of  the  stream,  was  nineteen  feet  wide 
from  east  to  west,  and  fifty  feet  long  from  north  to  south,  the 
west  end  extending  seven  inches  upon  the  east  side  of  Syca- 
more street.  The  evidence  shows  that  before  the  erection  of 
plaintiff's  building,  the  entire  lot  upon  which  it  was  erected 
was  frequently  covered  with  water.  The  plaintiff 's  house  was 
erected  in*  1869.  Upon  the  part  of  the  plaintiff,  evidence 
was  introduced  tending  to  show  that  when  he  erected  his  build- 
ing, it  was  five  feet  from  the  channel  of  the  creek  at  the  north- 
west corner;  that  the  second  year  after  the  plaintiff's  building 
was  erected,  he  placed  a  row  of  piling  on  a  line  with  the  east 
side  of  Second  street  bridge,  extending  along  the  west  side  of 
bis  building  and  beyond  the  north  end,  and  boarded  them  up 
on  the  side  next  the  stream  with  two  inch  plank;  that  soon 
thereafter  the  city  put  in  a  row  of  piling  on  the  west  side  of 
the  creek,  opposite  the  plaintiff's  piling,  and  filled  behind  the 
piling  with  earth,  thus  narrowing  the  channel  of  the  creek 
some  twenty -five  feet;  that  this  piling  was  washed  out  in  1876 
and  the  city  then  put  in  a  double  row  of  piling,  which,  with 
reference  to  the  former  piling,  widened  the  channel  of  the 
creek  about  nine  feet  at  the  rear  end,  and  about  five  feet  at  the 
Second  street  bridge;  that  this  piling  was  taken  out  in  1878, 
at  the  time  the  plaintiff's  building  was  injured;  that  in  1875, 
a  bridge  across  the  stream  in  question  at  Third  street,  three 
hundred  feet  north  of  the  plaintiff's  premises,  was  moved  sev- 
eral feet  to  the  east,  and  one  Smalley  put  in  rattlings  on  the 
east  side  of  a  lot  which  he  owned  on  the  west  side  of  the  creek 
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below  the  Third  street  bridge,  the  combined  effect  of  which 
was  to  throw  the  channel  of  the  stream  further  east,  and  upon 
the  plaintiff's  premises.  Upon  the  Other  hand,  evidence  was 
introduced,  upon  the  part  of  the  defendant,  tending  to  prove 
that  the  rear  end  of  the  plaintiff's  building  was  placed  imme- 
diately in  the  channel  of  the  stream,  narrowing  the  bed  of  the 
stream  twenty  feet,  throwing  the  water  to  the  west,  and  render- 
ing necessary  the  piling  driven  by  the  city  on  the  west  side  of 
the  stream,  for  the  protection  of  the  west  portion  of  Sycamore 
street,  and  the  property  on  the  west  side  of  the  stream ;  that 
when  the  bridge  was  moved  east  in  1875,  it  was  placed  diag- 
onally with  the  stream,  and  that  the  bulk-head  had  a  ten- 
dency to  throw  the  water  to  the  west,  away  from  the  plaintiff's 
premises;  that  no  considerable  change  has  taken  place  in  tlie 
channel  of  the  stream  since  the  erection  of  the  plaintiff's 
building,  but  that  whatever  change  has  occurred,  has  been  in 
a  tendency  of  the  channel  to  the  west  side  of  Sycamore  street, 
away  from  the  plaintiff's  premises.  Evidence  was  also  intro- 
duced, bearing  upon  the  several  instructions  discussed  in  the 
opinion. 

I.     The  5th  paragraph  of  the  charge  of  the  court  to  the  jury 

is  as  follows:  *'If  you  find  from  the  greater  weight  of  evi- 

1  coirrKiB-     ^6"<^  ^^*^  ^^^  plaintiff  erected  his  building  wholly 

^^:  ?n?"'  ^^  partially  in  the  bed  of  said  creek,  and  thereby 

oiSiuary^ '      obstructed  its  natural  channel  and  caused  the  watem 

thereof  to  wash  against  said  building;  or  that  tht* 

said  building  was  insufficient  in  material  or  construction  ta 

stand  such  extraordinary  floods  as  might  reasonably  have  been 

anticipated;  or  that  it  was  placed  far  below  the  established 

grade  and  partly  upon  Sycamore  street  and  in  the  bed  of  tlie 

stream  and  thereby  diverted  its  waters  from   their  natnral 

channel;  or  that  the  plaintiff  could  at  a  moderate  expense  and 

with  reasonable  effort  have  protected  his  said  building  and 

property  from  the  alleged  injury  and  damage,  and  neglected 

to  do   so,  then  you  will  inquire  whether  thesfs  acts  of  the 
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plaintiff,  or  either  of  tbern,  contributed  directly  to  bis  all 
injury  and  damage;  and  if  yon  find  that  such  acts,  or  either 
of  them,  did  so  contribute  to  such  injur}'  and  damage,  then 
the  plaintiff  will  not  be  entitled  to  recover,  except  as  herein- 
after stated  in  the  12th  pai-agrnph  of  this  charge." 

The  twelfth  paragraph  of  the  court's  charge,  to  which  ref- 
erence is  thus  made,  is  as  follows:  "  If  you  find  the  plaintiff 
entitled  to  recover,  the  measure  of  his  damage  will  he  such 
sum  as  will  repair  the  injury  to  his  property,  and  compensate 
him  for  the  immediate,  necessary  and  actual  loss  sustained  by 
being  deprived  of  the  use  of  his  building,  and  injur}'  to,  or  de- 
struction of,  his  goods  and  chattels  therein,  caused  by  the 
wrongful,  unlawful,  or  negligent  acts  of  the  defendant.  It 
will  be  your  duty  to  ascertain  the  condition  of  the  plaintiff's 
building  just  before  the  etorm  or  flood  complained  of.  and  then 
ascertain  the  injury  and  damage  caused  by  said  flood,  and  snch 
injury  and  damage  will  be  the  raeasnre  of  the  plaintifl*'s  re- 
covery so  far  as  his  building  is  concerned;  and  this  sum,  added 
to  the  injury  and  damage  to  personal  property,  and  by  being 
deprived  of  the  use  of  said  building,  if  any,  as  above  stated, 
will  be  the  amount  of  your  verdict. 

But  if  you  find  that  the  plaintiff,  at  a  moderate  expense  and 
by  the  exercise  of  ordinary  care  and  effort,  could  have  pro- 
tected his  property  from  the  alleged  injury  and  damage,  then 
lie  can  recover  only  snch  sum  as  would  have  thus  protected 
him  from  such  injury  and  damage.  Such  expense  must  be 
moderate,  and  the  care  and  effort  required,  such  as  persons  of 
ordinary  prudence  and  caution  would  exercise  under  similar 
circumstances.  Looking  at  all  the  facts  and  circumstances,  as 
shown  by  the  evidence,  and  the  situation  of  the  plaintiff's 
premises,  it  is  for  you  to  say,  whether  or  not  by  such  expendi- 
ture, and  care,  and  effort,  the  plaintiff*  could  have  prevented 
the  injury  and  damage  for  which  he  seeks  to  recover.  If  be 
could,  his  recovery  will  be  limited  to  the  sum  which  would 
have  prevented  said  injury  and  damage;  if  he  could  not,  he 
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will  be  entitled  to  all  the  damages  be  has  sustained  under  the 
rule  first  above  stated." 

Taking  these  two  instrnctions  together  the  meaning  of  the 
conrt  is  not  clearly  apparent.  It  is  very  clear  from  the  fifth 
paragraph  of  the  court's  charge,  that  the  court  in  substance 
directed  the  jury,  that,  notwithstanding  they  should  find  from 
the  evidence  that  the  plaintiff  erected  his  building  wholly  or 
partially  in  the  bed  of  the  creek,  thereby  obstructing  the  nat- 
ural channel  and  causing  the  waters  to  wash  against  said 
building,  and  the  building  was  insuflBcient  in  material  and 
construction  to  stand  such  extraordinary  floods  as  might  rea- 
sonably have  been  anticipated,  and  was  placed  far  below  the 
established  grade,  and  pajtly  upon  Sj'cainore  street,  and  in  the 
bed  of  the  stream,  thereby  diverting  its  waters  from  their  nat- 
ural channel,  and  that  the  plaintiff'  could  at  a  moderate  ex- 
pense and  with  reasonable  effort  have  protected  his  property, 
and  neglected  to  do  so,  and  that  these  acts  contributed  directly 
to  the  plaintiff's  injury,  still  he  should  not  be  absolutely  de- 
nied the  right  of  recovery,  but  might  recover  in  some  qualified 
and  limited  sense  as  prescribed  in  the  twelfth  paragraph  of  the 
charge.  This  instruction  is  clearly  erroneous.  For  if  the 
facts,  or  any  of  them,  enumerated  in  this  paragraph  of  the 
charge,  existed,  and  contributed  directly  to  the  plaintiff's  in- 
jury, then  the  injury  was  contributed  to  by  the  plaintiff's 
own  negligence,  and  under  no  circumstances  and  to  no  extent, 
can  he  recover.  In  Simpson  v.  The  City  of  Keokuk^  34 
Iowa,  568,  it  is  said:  "  If  the  plaintift's,  by  the  use  of  ordinary 
diligence  and  efforts,  and  at  a  moderate  expense,  might  have 
prevented  the  damage,  it  seems  necessarily  to  follow,  that 
their  negligence  contributed  to  the  injury,  and  this,  upon  a 
well  settled  rule,  would  defeat  the  plaintiff's  recovery." 

Coming  now  to  a  consideration  of  the  12th  paragrapii  of  the 
court's  charge,  it  is  diflacult  to  ascertain  with  certainty  what 
limitation  the  court  designed  to  place  upon  the  5th  paragraph, 
and  under  what  circumstances  and  to  what  extent  the  court 
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intended  to  charge  that  the  plaintiff  might  recover  notwith- 
standing the  negligent  acts  enumerated  in  the  5th  paragraph. 
That  the  court  intended  to  place  some  limitation  upon  the  5th 
paragraph,  is  apparent  from  the  two  paragraphs  taken  together, 
and  that  any  limitation  is  erroneous,  we  have  already  shown. 
The  meaning  of  the  court  seems  to  be  that  if  the  plaintiflF,  at  a 
moderate  expense,  and  by  the  excercise  of  ordinary  care  and 
effort,  could  have  protected  his  property  from  the  alleged  in- 
jnry,  and  damage,  and  failed  to  incur  such  expense,  and  to  ex- 
ercise such  ordinary  care  and  effort,  still  he  may  recover  such 
sum  as  would  have  prevented  the  injury,  if  it  had  been  ex- 
pended. But,  we  have  already  shown  that  the  failure  to  use 
ordinary  diligence  and  effort  to  prevent  damage,  and  to  incui 
a  moderate  expense,  when  such  would  have  been  sufficient  to 
prevent  injury,  constitute  contributory  negligence,  and  entirely 
bar  recovery.  See  Simpson  v.  The  GUy  of  Keokuk^  supra.  It 
we  have  misapprehended  the  real  meaning  of  the  court,  thb 
fact  that  we  have  not  been  able  to  understand  the  court'^ 
meaning,  renders  it  apparent  that  the  jury  may  have  been  mis 
led  to  the  defendands  prejudice.  In  giving  the  instructionb 
under  consideration  the  court  erred. 

II.  The  court  instructed  the  jury  as  follows:  "6.  If  you 
find  that  the  injury  and  damage  complained  of  were  caused  by 
2.. — : :  the  floatins:  down,  in  said  creek,  of  wood,  timber, 

diversion  of  n  ?  '  ' 

stream.  lumber  or  other  material  which   washed  against 

his  house,  independently  of  any  wrong  or  negligence  on  the 
part  of  the  defendant;  or  that  such  injury  and  damage  were 
caused  by  the  acts,  lawful  or  unlawful,  of  other  parties,  or  of 
the  plaintiff;  or  that  such  injury  and  damage  were  caused  by  a 
storm  of  so  extraordinary  a  character  as.  that  the  force  and 
effect  thereof  could  not  have  been  reasonably  anticipated  and 
provided  against  by  the  defendant;  or  that  for  more  than  ten 
years  before  said  house  was  built,  said  creek,  with  plaintiff's 
knowledge  and  consent,  flowed  over  the  ground  on  which  it 
-was  erected,  and  would  have  continued  to  flow  over  said  ground 
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but  for  the  erection  of  said  building,  and  that  the  plaintiff's 
injnry  and  damage  were  caused  thereby;  then  the  plaintiff  will 
not  be  entitled  to  recover."  The  defendant  objects  to  the  lat- 
ter part  of  this  instruction,  which  by  necessary  implication 
reognizes  the  doctrine  that  if  the  plaintiff  erected  his  house 
where  the  creek  had  flowed  for  ten  years  prior  thereto,  and 
where  it  would,  but  for  the  erection  of  the  house,  have  con- 
tinned  to  flow,  and  the  plaintiff' 's  damage  was  caused  thereby, 
still  the  plaintiff  would  be  entitled  to  recover,  unless  the  creek 
had  flowed  for  ten  years  over  the  ground  on  which  he  erected 
his  house,  with  his  knowledge  and  consent.  This  portion  of 
the  instruction  is,  we  think,  erroneous.  If  the  creek  had 
flowed  ten  years  over  the  ground  on  which  the  plaintiff  erected 
his  house,  and  would  still  have  flowed  there  but  for  the  erection 
of  plaintiff's  house,  then  the  plaintiff  had  no  right  to  divert 
the  flow  of  the  creek,  whether  he  knew  of  and  consented  to 
such  flow  or  not,  and  if  the  erection  of  the  building  in  such 
place,  and  the  diversion  of  the  channel  of  the  creek,  caused 
plaintiff's  damage,  he  cannot  recover. 

III.     The  court  instructed  the  jury  as  follows: 
"3.  The  owners  of  real  property  through  or  along  which  a 
s.  — : :    water-course  flows  are  called  riparian  proprietors; 

riparian  pro-  _  x  x      x 

prietorship.  and  as  such  proprietors  they  have  the  right  to  the 
flow  of  the  waters  of  the  stream  in  their  natural  and  accus- 
tomed channel;  and  no  one  of  said  proprietors  has  the  right  to 
divert  said  stream  from  its  natural  course,  or  obstruct  the  flow 
thereof  to  the  material  injury  and  damage  of  the  others.  The 
defendant,  as  the  owner  of  the  streets  and  alleys  of  the  city  for 
the  use  and  benefit  of  the  public,  is  a  riparian  proprietor  when- 
ever said  stream  passes  through  or  along  said  streets  and  al- 
leys, and  is  entitled  to  the  rights,  and  subject  to  the  liabilities 
of  riparian  proprietors.  And  it  is  a  general  principle  that 
any  person  who  without  authority  diverts  the  water  of  a  stream 
from  its  natural  course  is  responsible  to  any  one  who  is  enti- 
tled to  have  the  water  flow  in  its  natural  channel."    In  several 
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Other  instructions  the  court  applied  to  this  case  the  doctrines  of 
riparian  proprietorship.  In  Bardwell  v,  AnieSy  22  Pick.,  334, 
Sliaw,  C.  J.,  thus  defines  a  riparian  proprietor:  "By  this  des- 
ignation I  understand  an  owner  of  land  bounded  ^iierally 
upon  a  stream  of  water,  and  as  such  having  a  qualified  prop- 
erty in  tlie  soil  to  the  thread  of  the  stream,  with  the  privileges 
annexed  thereto  by  law." 

The  evidence  shows  that  the  stream  in  question  meanders 
through  the  city  of  Muscatine.  Its  general  course  is  south, 
but  in  places  it  runs  almost  directly  west.  It  is  not  made  the 
general  boundary  of  property  situated  upon  its  sides,  but  the 
town  plat  is  laid  out  without  any  reference  to  it.  In  some 
places  lots  extend  far  into  the  stream,  in  others  they  aiiJ 
situated  almost  wholly  within  it,  and  in  other  places  the  bed 
of  the  stream  occupies  almost  the  entire  width  of  a  street.  It 
is  evident  that  no  lot  owner  bordering  upon  the  edge  of  the 
Stream  could  have  a  qualified  property  in  the  soil  to  the  thread 
of  the  stream,  for  his  lot  would  always  be  bounded  by  anothei 
Jot  or  by  the  edge  of  the  street.  It  seems  that  the  doctrine  of 
riparian  proprietorship  cannot  be  applicable  to  the  property 
thus  situated.  But,  however  this  may  be,  it  is  evident  from 
the  entire  case  that  the  plaiutift' does  not  base  his  right  to  re- 
cover upon  the  ground  that  he  is  a  riparian  proprietor.  The 
plaintiff  does  not  sue  for  the  divei-sion  of  the  water-course  from 
his  premises,  nor  for  the  deprivation  of  any  interest  in  the 
stream.  The  ground  of  the  plaintiff's  action  is  that  by  the 
wrongful  act  of  the  defendant,  the  water  was  thrown  upon  his 
premises  to  his  damage.  Ilis  right  to  maintain  an  action  for 
such  injury  does  not  depend  upon  his  being  a  riparian  proprie- 
tor, and  the  plaintiff  does  not  base  his  claim  upon  such  ground, 
either  in  his  petition  or  in  the  evidence.  In  applying  to  the 
case,  under  its  circumstances,  the  doctrines  of  riparian  pro- 
prietorship, the  court  erred. 

IV.    The  court  instructed  tlie  jury  as  follows: 

'*7.  The  defendant  had  the  right  to  grade,  protect  and  im- 
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prov«  its  streets  and  alleys,  and  to  construct  and  repair  the 

^ . .  necessary  bridges  and  culverts  across  the  sti^am 

goodwtiL       Jq  question;  and  if  in  the  execution  of  said  work 
it  adopted  in  good  faith  the  plans  of  skillful  and  competent 
workmen,  it  would  not  be  liable  for  injuries  caused  by  any  de- 
fects in  said  plans  so  far  as  it  had  authority  to  cany  them  oat. 
Bat  sudi  plans  would  not  protect  the  defendant  in  the  mate- 
rial diversion  and  obstruction  of  the  water-course  in  question ; 
this  could  only  be  done  in  pursuance  of  legislative  authority, 
and  upon  making  due  com^nsation  to  riparian  proprietors  in- 
jured thereby.     And  if  j'ou  find  that  in  the  construction  or 
repairs  of  such  works  the  defendant  wrongfully,  unlawfully  or 
negligently  diverted  or  obstructed  said  creek,  or  the  waters 
thereof,  to  the  injury  and  daniage  of  the  plaintiff,  he  will   be 
entitled  to  recover,  unless  prevented  by  other  defenses  of  the 
defendant  stated  in  the  answer."    The  giving  of  this  instruc- 
tion is  assigned  as  error.     The  particular  portion  of  the  in- 
struction objected  to  is  that  part  which  directs  the  jury   that 
the  adoption  in  good  faith  of  the  plans  of  skillful  and  compe- 
tent engineers  and  workmen  would  not  protect  the  defendant 
in  the  material  diversion  and  obstruction  of  the  water-course 
in  question.     In  this  construction  the  doctrine  of  riparian  pro- 
prietorship figures,  and  seems  to  have  colored  the  view  of  the 
law  entertained  by  the  court.     The  only  diversion  or  obstruc- 
tion, of  which  the  plaintiff  complained,  is  the  causing  of  the 
water  to  flow  against  the  rear  of  his  building.     In  'another  in- 
struction the  court  in  substance  directed  the  jury  that  the  care 
and  diligence  required  of  the  defendant  is  that  degree  of  care 
and  diligence  which  would  be  exercised  by  persons  of  ordinary 
caation  and  prudence  under  similar  circumstances.     Appellee 
in  argument  concedes  that  the  point  in  issue  wa^,  and  is,  was 
the  appellant,  in  its  attempted  building  of  the  bridges  and  im- 
proving of  the  creek,  guilty  of  wrongful  acts  and  negligence. 
Now,  if  the  defendant  in  good  faith,  adopted  the  plans  of  skill- 
ful  and  competent  engineers  and  workmen,  it  did  all  in  that 
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regard  that  buman  judgment  and  foresight  conld  accomplish, 
and  was  not  gniltj  of  any  wrongful  or  negligent  act.  Bat 
without  some  wrongful  or  negligent  act  the  defendant  is  not 
liable.  Upon  this  point  the  case  of  Van  Pelt  v.  The  Citf  of 
Davenporty  42  Iowa,  308,  is  directly  in  point  Of  course  the 
city  could  not  have  adopted  a  plan,  knowing  that  it  would 
have  the  effect  of  flooding  the  plaintiff's  premises,  and  f(Mr  the 
pnrpose  of  producing  such  result  In  such  case  the  city  would 
not  act  in  good  faith.  But,  wheu,  as  suggested  in  tlie  instmc- 
tion,  the  city  acts  in  good  faith,  and  an  unforeseen  and  unex- 
pected damage  results,  notwithstanding  the  exercise  of  reason- 
able caution,  prndence  and  skill,  there  eidsts  no  ground  upon 
which  a  recovery  can  be  based. 

V.  The  defendant  assigns  as  error  the  giving  of  the  follow- 
ing instruction: 

"It  appearing  that  the  action  of  the  plaintiff  was  commenced 
within  five  years  from  the  tin>e  of  the  alleged  injury  anddam- 
ft.  — : :  age,  it  will  not  be  necessary  for  you  to  consider 

statute  of  ,         ,  _    _  ^,   ,  ,.,,... 

limitationi.     the  plea  or  defense  ot  the  statute  ol  limitations,  in- 
terposed by  the  defendant.'* 

The  evidence  shows  that  the  piling  in  the  creek,  which  was 
there  when  the  injury  to  the  plaintiff's  pi-operty  occurred,  was 
placed  there  in  1876;  that  the  Third  street  bridge  was  removed 
to  the  eastward,  and  its  position  changed  in  1875,  and  that  the 
*attlings  were  placed  in  the  creek  the  same  yenr.  The  injury 
CO  plaintiff's  property  occurred  in  1878,  and  this  action  was 
commenced  in  May,  1879.  Whether  the  statute  of  limitations 
began  to  run  at  the  time  the  obstructions  complained  of  were 
placed  in  the  creek,  or  at  the  time  the  injury  occurred,  the  ac- 
tion was  not  barred  when  it  was  commenced.  The  court  did 
not  err,  to  the  prejudice  of  the  appellant,  in  giving  this  in- 
struction. It  is  urged  that  the  verdict  is  not  supported  by 
the  evidence,  and  that  it  is  contrary  to  the  instructions  given. 
In  view  of  what  has  already  been  said,  these  objections  need 

not  be  considered. 

Ceyebsed. 
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FuLLBAH  V.  The  Cnr  of  Musgatinx. 

I.  Damages:  diversion  of  water-course:  liablity  of  city.  The 
pleadiDgs,  the  proofs  and  the  instructions  in  this  case,  are  substantialy 
the  samo  as  in  Hoehl  v.  Ths  City  of  Muscatine,  ante,  p.  444.  FoDowinfir 
the  decision  in  that  case,  the  judgment  of  the  court  below  must  be  re- 
versed. 

Appeal  from  Muscatine  Circuit  Court 

ThitbsdaY}  December  15. 

AcnoK  to  recover  damages  resulting  from  injnries  to  a  honse 
owned  by  plaintiff,  caused  by  the  obstrnction  of  a  water-coarse 
by  defendant,  whereby  the  stream  was  diverted  from  its  natural 
channel  and  caused  to  flow  against  plaintiiTs  property.  There 
was  a  verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

c/l  S.  Bichman^  Brannan  <&  Jayne^  for  appellant. 

J.  Carshidden  and  Clovd  c6  Cloudy  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is  the 
owner  of  a  brick  house  fronting  on  Second  street,  City  of  Mus- 
,.  damages:  catine,  and  that  defendant,  after  the  erection  of 
water  cowrse :  plaintiff's  building,  unlawfully  and  negligently 
«ity.  diverted  and  obstructed  Pappoose  Creek,  which 

'ana  through  the  city  near  the  house  of  plaintiff,  so  that  the 
water  was  made  to  flow  against  it,  breaking  down  the  walls  and 
otherwise  injuring  it.  It  is  alleged  that  the  injury  occurred 
on  August  14th,  1878. 

The  answer  of  the  defendant  denies  the  allegations  of  the 
petition.  It  also  alleges  that  plaintiff  contributed  to  the  injury 
by  th«  negligent  construction  of  the  house  which  was  erected 
in  or  so  near  the  bed  of  the  creek  that  the  foundation  obstruct- 
ed the  natural  channel  and  flow  of  the  stream,  causing 
the  water  to  wash  against  the  part  of  the  building  alleged  to  have 
been  injured;  that  it  was  insufficient  in  material  and  construe- 
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tioii  and  was  below  the  ^radeof  the  streets  established  by  the 
city,  and  that  plaintiff  could  have  protected  it  from  the  water 
by  a  moderate  outlay,  but  nepjlected  to  do  so.  It  is  further 
alleged  that  Pappoose  Greet  flows  tlirough  the  city  and  uix)n  its 
borders  many  buildings  are  erected  and  embankments  con- 
structed, and  that  at  the  time  the  injury  complained  of  by 
plaintiff  occured,  large  quantities  of  timber,  lumber  and  wood 
drifted  from  property  adjacent  to  the  stream,  whicli  *'choked 
up"  the  creek,  thereby  causing  the  injury  to  plaintiff^s  prop- 
erty. The  defendant  furtlier  alleges  that  the  work  done  by  it 
along  the  creek  was  necessary  to  protect  the  public  interest, 
and  that  in  the  planning  and  execution  thereof  the  city  em- 
ployed skillful  engineers  and  workmen,  and  that  the  work 
was  executed  in  a  skillful  manner.  The  statute  of  limitations 
is  also  interposed  as  a  defense,  the  answer  alleging  that  the  di- 
version of  the  stream  complained  of  was  done  more  than  five 
years  before  this  suit  was  commenced,  and  that  the  work  along 
the  creek  alleged  by  plaintiff  to  be  the  cause  of  the  diversion 
of  the  water  was  done  more  than  ten  years  ago,  before  the  in- 
jury occurred  which  is  complained  of  by  plaintiff,  and  more 
than  ten  years  before  the  suit  was  brought. 

II.  It  will  be  observed  that  the  pleadings  in  the  case  pre- 
sent substantially  the  same  issues  that  arose  in  the  case  of 
Iloehlv.  The  City  of  Muscat insy  decided  at  the  present  term 
of  this  court.  The  evidence  shows  that  the  injuries  sustained 
by  plaintiff  were  caused  by  the  same  flood  in  the  same  creek 
which  injured  the  property  of  plaintiff  in  the  case  just  named. 
Indeed  the  cases  present  about  the  same  state  of  facts  relating 
to  the  respective  injuries  complained  of  and  the  liability  of  the 
defendant  therefor,  and  the  right  of  plaintiffs  to  recover  in 
these  actions  against  the  city.  The  Circuit  Court  in  this  action 
gave  instructions  to  the  jury  substantially  the  same  as  the  in- 
structions discussed  in  the  opinion  in  the  other  case  and  des- 
ignated as  numbers  1,  2,  3,  and  7,  and  also  gave  instructions 
recognizing  the  doctrines  applicable  to  riparian  owners  wLicli 
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correspond  with  other  instructions  referred  to  in  that  opinion. 

The  same  questions  arising  upon  the  instructions  were  decided 

in  the  case.     Following  our  decision  in  that  case  the  judgment 

of  the  court  below  must  be  reversed. 

It  will  of  course  be  understood   that  other  points   of   our 

opinion  in  the  former  case,  so  far  as  they  are  applicable  to 

this  case,  are  approved  and  followed. 

Beyers  KD. 


Clews  v.  Traee  et  al. 


1.  Trosteds:  fraudulent  purchase  op  trust  property.    The  testi- 

mony in  this  case,  in  respect  to  the  purchase  of  corporate  stocks,  consid- 
ered, and  held  sufficient  to  establish  that  the  property  in  question  waf 
purchased  by  means  of  the  fraudulent  concealments  and  misrepresenta 
tions  of  one  of  the  defendants,  who  held  the  property  as  trustee  for 
plaintiff;  that  his  wife,  the  other  defendant,  had  knowledge  of  and  partici* 
pated  in  said  fraudulent  acts;  and  both  were  liable  for  the  value  of  the 
property,  less  the  amount  paid. 

2.  Trial:  stipulation  for  before  judge:  amendmenx.    Where  the 

parties  by  a  written  etipulation  provided  for  a  trial  before  the  judjfe,  the 
acts,  doin^jTS,  rulings  and  decisions  of  the  judge  to  stand  in  all  respects 
as  the  action  of  the  court,  the  judge  thereunder  had  the  same  power  to 
allow  amendments  as  though  the  trial  had  been  in  open  court. 

8.  Fraud :  trustee:  action  for  value  of  property.  Where  the  sale 
of  property  was  induced  by  false  representations  as  to  its  value,  the  sale 
is  void,  and  the  purchaser  will  be  regarded  as  holding  the  same  in  trust 
for  the  owner.  In  such  case  the  assignee  of  the  owner  may  maintain  an 
action  to  recover  for  the  fraud,  and  the  defendants  cannot  complain  that 
the  consideration  paid  was  not  returned  before  suit  was  brought. 

4.  Statute  of  Limitations :  diliqence.    Where  an  action  is  brought  to 

recover  on  the  ground  of  fVaud,  the  statute  of  limitations  does  not  com« 
mence  to  run  until  the  discovery  of  the  fraud,  and  a  party  is  not  required 
to  plead  and  show  dilligent  efforts  to  fasten  the  fraud  upon  a  person, 
where  be  was  ignorant  that  such  person  had  any  connection  with  the 
business,  in  order  to  arrest  the  bar  of  the  statute. 

5.  Amendment :  new  cause  of  action.    Held,  that  the  cause  of  action 

in  this  case  was  based  upon  the  fraudulent  conversion  of  the  money  to 
which  plain  tiff  was  entitled,  and  that  the  amendment  did  not  set  up  a 
new  cause  of  action. 
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Appeal  from  Linn  Circuit  Court. 

Thubsday,  December  15. 

Action  in  chancery.  There  was  a  decree  granting  relief  to 
plaintiff  from  which  defendants  appeal.  The  facts  of  the  case 
so  far  as  they  are  involved  in  the  questions  decided  by  the  court 
appear  in  the  opinion. 

Hubbard^  Clark  <&  Dawley^  for  appellants. 

Clark  (&  Lynch  and  R,  A.  Gilmore^  for  appellee. 

BecE)  J. — I.  The  papers  npon  which  this  case  is  submitted 
for  decision  are  voluminous.  The  abstracts  contain  more  than 
four  hundred  pages,  and  the  arguments  of  counsel  are  presented 
in  more  than  two  hundred  and  twenty  pages.  The  pleadings 
are  prolix,  and  the  evidence  presented  for  our  consideration  is 
minute  in  disclosing  facts  and  circumstances  and,  in  some  in- 
stances, repetitions.  To  bring  our  opinion  within  reasonable 
bounds  and  to  consider  in  our  discussion  only  the  questions  of 
law  and  facts  upon  which  the  decision  of  the  case  turns,  have  in- 
volved watchfulness  and  no  little  labor.  We  shall  not  attempt 
to  discuss  with  particularity  the  testimony.  It  would  require 
many  pages  to  review  it  even  briefly.  We  shall,  as  we  are  ac- 
customed in  such  cases,  content  ourselves  with  stating  our 
conclusions  as  to  the  controlling  facts  put  in  issue  by  the 
pleadings. 

II.  The  original  petition  was  filed  January  17th,  1878,  and 
alleges  that  plaintiff  was  a  stockholder  owning  fifty  shares  of 
stock  of  the  par  value  of  $1,000  each  in  the  Cedar  Rapids  and 
Northwestern  Construction  Company,  which  was  engaged  in 
building  the  Burlington,  Cedar  Rapids  &  Minnesota  Railroad; 
that  plaintiff  was  adjudged  a  bankrupt  February  19, 1874,  and 
J.  Kelson  Tappan  was  appointed  the  trustee  in  bankruptcy  of 
his  estate,  and  that  on  the  23d  day  of  February^  1875,  the 
Construction  Company  went  into  voluntary  dissolution  and  the 
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defendant.  John  W.  Traer,  and  others  were  made  trastees  to  take 
possession  of  the  assets,  convert  them  into  money  and  pay  the 
same  to  the  stockholders,  after  all  debts  of  the  corporation 
were  paid.  It  is  shown  that  the  value  of  the  assets  of  the 
company  amounted  to  a  large  sum  and  that  prior  to  the  disso- 
lution dividends  were  made  and  declared  upon  plaintiff's  stock 
amounting  to  $15,000,  all  of  which  were  fraudulently  concealed 
from  plaintiff  and  from  the  trustee  of  his  estate  in  bankruptcy, 
by  the  oflScers  and  managers  of  the  construction  company,  and 
by  defendant  Traer,  who  had  been  from  the  first  connected 
with  the  corporation  and  well  knew  all  of  its  affairs.  It  is 
charged  that  he  conspired  with  other  officers  of  the  company 
and  with  certain  other  parties,  to  cheat  and  defraud  the  plaint- 
iff and  his  estate  in  bankruptcy,  by  falsely  representing  to  plaint- 
iff and  to  Tappan,  that  the  stock  of  the  company  in  the  name  of 
Clews  was  of  little  value,  not  exceeding  $600,  and  that  it  would 
be  to  the  best  interest  of  the  estate  to  sell  it  for  that  sum.  In 
pursuance  of  this  conspiracy  it  is  alleged  that  Traer,  through 
certain  agents  and  attorneys,  induced  Tappan  as  trustee  in 
bankruptcy  to  transfer  to  Traer's  attorney  or  agent,  the  stock 
standing  in  Clews'  name  for  the  consideration  of  $1,200.  The 
facts  and  evidence  supporting  the  allegations  of  the  conspiracy 
and  fraud  of  defandant  Traer,  and  his  associates,  are  particularly 
and,  in  some  instances,  minutely  set  out  in  the  petition,  and  it 
is  alleged  that  they  received  $15,000  upon  the  stock  which  they 
had  purchased  for  $1,200,  Through  their  fraud  and  conspir- 
acy. By  the  original  petition  John  T.  Ely,  William  Green 
and  D.  W.  C.  Rowley,  who  were  officers  of  the  construction 
company,  and  the  two  first  named  appointed  trustees  upon  the 
dissolution  of  the  corporation,  were  made  defendants.  It  is 
shown  that  Tappan,  the  trustee  in  bankruptcy,  transferred  and 
assigned  to  plaintiff  all  claims  held  by  him  on  account  of  the 
stock  in  the  construction  company. 

In  October,  1879,  Alia  D.  Traer,  wife  of  defendant,  John 
W.  Traer,  was  made  a  defendant  by  an  amended  petition  which 
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allei^es  that  tlie  stock  was  transferred  to  her  by  the  agents  or 
attorneys  of  her  husband,  who  acted  for  him  in  carrying  ont 
his  conspiracy  to  defraud  the  plaintiff;  that  the  transfer  and 
purchase  of  the  stock  was  made  under  the  directions  of  Ti*aer, 
and  the  money  ($l,2o0j,  paid  for  the  stock  belonged  to  him 
and  that  his  wife  was  but  an  instrument  used  by  him  to  ac- 
complish his  fraudulent  purposes.  i 

On  the  Oth  of  Februar}^  1880,  plaintiff  filed  an  amendment 
to  his  petition,  whereby  Alia  D.  Traer  was  made  a  defendant, 
which  repeats  many  of  the  allegations  of  his  prior  pleadings, 
and  states  the  facts  and  circumstances  upon  which  his  charge 
of  fraud  is  based  with  some  variations  from  the  former  allega- 
tions. Among  other  things  he  shows  that  Tappan,  by  the 
assignment  of  the  stock,  transferred  all  claim  to  and  interest  in 
the  dividends  in  the  hands  of  Traer,  held  by  him  as  trustee  of 
the  bankrupt  estate.  Other  allegations  of  the  petition  and 
amendments  thereto  need  not  be  here  referred  to. 

The  defendants  in  their  answer  put  in  issue  all  averments 
of  fraud  found  in  the  petition  and  amended  petition.  Defend- 
ants, Traer  and  wife,  deny  all  misrepresentations  and  fraud  with 
which  they  are  charged  in  the  petition,  and  in  substance  allege 
that  the  stock  and  devidends  were  acquired  fairly  and  in  good 
faith.  The  petitions  as  to  all  the  defendants  except  Mr.  and  Mrs. 
Traer  were  dismissed.  We  think  this  decision  of  the  court  is 
correct,  as  we  fail  to  find  evidence  upon  which  they  can  be 
held  liable  to  plaintiff,  upon  the  allegations  of  the  petition. 
Indeed  we  do  not  understand  that  plaintiff's  counsel  in  their 
arguments  complain  of  the  dismissal  of  the  petitions  as  to  the 
defendants,  other  than  Traer  and  wife.  A  judgment  for  the 
sum  of  $15,000,  was  rendered  against  Mr.  and  Mrs.  Traer. 

II.     We  are  all  united  in  the  conclusion  which  is  quite  sat- 
1.  TRUSTERS:  isfactory  to  each  of  us  that  the  testimony  amply 
mirchjise of     supports  the  judgment,     lo  our  minds  the  fol- 
erty.  lowing  facts  are  clearly  established  by  the  evi- 

dence: 
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I.  Defendant  Traer  was  a  stockholder,  officer  and  trustee  of 
the  construction  company,  and  had  been  from  the  iirst  actively 
engaged  in  the  management  of  its  affairs. 

2-  As  tmstee  he  was  solely  entrusted  with  the  custody  of 
the  assets,  books  and  papers  of  the  corporation. 

3.  He  had  full  and  complete  knowledge  of  all  matters  per- 
taining  to  the  assets  and  business  of  the  company. 

4.  He  knew  that  plaintiff,  or  his  bankrupt  estate,  was  en- 
titled to  dividends  amounting  to  at  least  $10,500,  received 
by  defendant  upon  entering  upon  the  discharge  of  his  duties 
as  trustee. 

5.  Tlie  assets  of  the  company,  much  of  them  being  in  money, 
he  held  as  a  trustee,  for  the  stockholders,  being  so  constituted 
by  the  act  of  dissolution  of  tiie  corporation. 

6.  Ue  misrepresented  the  value  of  these  assets  to  Clews  and 
Tappan  and  induced  them  to  believe  that  the  sum  to  which 
they  were  entitled  did  not  greatly  exceed  $1,200  in  value,  the 
amount  of  the  consideration  of  the  assignment  of  the  stock  by 
Tappan. 

7.  He  employed  attorneys  and  agents  to  negotiate  for  the 
purchase  of  the  stock  who  concealed  from  Tappan  that  the 
purchase  was  made  for  Traer  or  his  wife. 

8.  The  pnrcliase  made  by  these  agents  was  for  Traer,  and 
neither  of  them  at  any  time  was  a  good  faith  purchaser. 

9.  Traer  in  all  of  the  transactions  connected  with  the  pur- 
chase of  the  stock  acted  as  the  agent  of  his  wife. 

10.  Mrs.  Traer  knew  that  her  husband  was  a  trustee  hold- 
ing the  assets  for  the  stockholders  of  the  company  and  knew 
their  value,  and  was  guided  in  her  purchase  by  his  advice  and 
direction. 

II.  She  knew  that  Tappan  was  ignorant  of  the  value  of  the 
assets  and  had  knowledge  of  the  devices  used  by  her  husband 
to  secure  the  purchase  of  the  stock  and  dividends. 

We  conclude  that  the  property  was  purchased  by  means  of 
the  fraudulent  concealments  and  misrepresentations  of  Traer, 
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of  which  liid  wife  had  knowledge  and  in  which  she  participa- 
ted, and  that  both  are  liable  for  the  value  of  the  property  pur- 
chased through  their  frauds,  less  the  sum  paid  therefor. 

III.  We  will  proceed  to  notice-  the  objections  urged 
by  defendants'  counsel  to  the  proceedings  and  decree  of  the 
court  below  not  disposed  of  by  our  conclusions  upon  the 
facts. 

It  is  insisted  that  the  amendment  to  plaintiff's  petition  last 
filed  was  made  without  authority  of  law  and  must  be  elimina- 
2.  trial:  ted  in  this  court  The  objection  is  based  upon  the 
for*beforo*      following  facts:    The  trial  of  the  cause  was  com- 

JudKe  : 

amendment,  menced  on  the  3rd  day  of  February,  1880,  and  by 
agreement  was  continued  in  vacation.  On  the 9th  day  of  Feb- 
ruary, in  vacation,  the  plaintiff  had  leave  to  file  the  amendment 
in  question.  This,  it  is  insisted,  was  without  authority  of  law 
for  the  reason  that  a  judge  in  vacation  has  no  authority  to  per- 
mit amendments.  The  cause  was  tried  upon  a  stipulation  in 
tlie  following  words: 

**It  is  stipulated  that  the  hearing  and  argument  of  this  cause 
be  had  before  Hon.  John  McEean,  judge  of  said  court,  at  Ce- 
dar Rapids,  in  said  county,  commencing  Tuesday,  February  3d, 
at  9  o'clock  A.  M.,  and  continuing  from  day  to  day  until  the 
hearing  and  argument  are  completed.  Depositions  may  be 
tiled  by  said  judge,  together  with  motions  to  suppress  the 
same,  or  exceptions  thereto,  with  tlie  same  effect  as  though 
filed  in  open  court  or  by  the  clerk  thereof,  and  the  same  action 
may  be  had  thereon,  and  on  all  other  njotions  and  interlocu- 
tory matters,  before  said  judge,  as  in  open  court,  and  the  acts 
and  doings,  rulings  and  decisionaof  said  judge  on  the  hearing 
before  him  shall  be  spread  upon  the  records  of  the  court  and  shall 
stand  in  all  respects  as  the  action  of  the  court;  all  of  the  par- 
ties to  said  suit  hereby  expi'essly  waiving  all  objections  for  ir- 
regularity, if  any  there  be,  because  of  such  hearing,  action  and 
decisions  before  the  said  judge  instead  of  the  court;  final  de- 
cree shall  be  entered  by  the  court  as  in  other  casM,  upon  the 
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hearing  and  argument  herein  provided  for  before  said  judge, 
as  though  the  same  was  made  in  open  court" 

Under  the  terms  of  this  stipulation  the  judge  was  author- 
ized to  pass  upon  all  motions  and  interlocutory  matters  as  in 
open  court.  All  proceedings  were  to  be  the  same  as  in  a  trial 
before  the  court.  By  this  stipulation  the  trial  was  regai'ded 
as  being  before  the  court.  We  need  not  inquire  what  the 
powers  of  the  judge  respecting  amendments  would  have  been 
in  the  absence  of  the  stipulation;  with  the  stipulation  they 
were  the  same  as  those  conferred  by  law  upon  the  court.  The 
stipnlafion  affords  a  complete  and  ready  answer  to  the  objec- 
tion under  consideration.  Nothing  more  need  be  said  upon 
this  point  of  the  case. 

lY.  It  is  insisted  that  this  is  an  action  to  rescind  the  as- 
signment  of  the  stock  and  dividends,  and  that  the  action  can- 
not be  maintained  for  two  reasons,  namely: 

1.  Tappan  cannot  retain  all  he  has  received,  making  no  com- 
^  -«.,T^  plaint  and  maintaining  his  status  as  the  contract 

3,  FRAUD  :  *  O 

timffor'^uue  ^^^^  ^^^^'  *^^  3'®^  ^Y  *^  assignment  of  his  claim 
propert>.     against  Traer,  authorize  Clews   to  set  aside  the 
contract. 

2.  Clews  has  taken  no  steps  to  rescind  the  assignment. 
Tliese  objections  are  made  under  a  misapprehension  of  the 

ease.  It  is  not  an  action  to  rescind  the  assignment  of  the 
ftock  and  dividends.  But  it  is  an  action  of  a  stockholder  of  a 
cori>oration  to  recover  dividend?  due  him  in  the  distribution 
of  its  assets  which  are  in  the  hands  of  a  trustee.  The  assign- 
ment of  the  stock  and  dividends  having  been  procured  by  the 
fraud  of  the  trustee  and  assignee  is  void.  Being  void  it  can- 
not stand  in  the  way  of  recovery  by  plaintiff.  The  trustee's  act 
in  paying  the  assets  to  Mrs.  Traer  being  fraudulent,  did  not 
discharge  him  from  liability  to  the  stockliolderd,  but  she,  as  a 
party  to  the  fraud  and  a  recipient  of  the  assets  to  which 
plaintiff  is  entitled,  becomes  liable  therefor.  Equity  will  pur- 
sue  them  in  her  hands.     The  contract  of  thq  assignment  be- 
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cause  of  fraud  is  not  binding  and  tlie  parties  guilty  of  the 
fmuds  can  gain  no  protection  onder  it.  These  views  are  based 
upon  the  most  familiar  equitable  principles. 

Tappan  having  been  defrauded  by  defendants  in  procnring 
the  assignment  of  the  stock  and  dividenc  s,  held  a  claim  against 
them  for  the  dividends  and  assets  in  their  hands  to  Tthich  he 
was  entitled.  They  as  we  have  seen  will  be  regarded  as  hold- 
ing the  assets  in  trust  for  him.  This  claim  held  by  Tapi>an  is 
based  upon  the  fraud  of  defendants.  It  arose  upon  the  traas- 
fer  of  ihe  stock  and  dividends,  and  is  for  a  tort,  fraud  being 
regarded  by  the  law  as  a  tort.  1  IlilHard  on  Torts,  p.  4;  2  Id., 
p.  141.  Claims  for  torts  maj  be  assigned  under  the  laws  of 
this  State,  and  actions  thereon  may  be  prosecuted  by  the  as- 
signees. Weire  v.  City  of  Davenport^  11  Iowa,  p.  49;  Gra^ 
V.  McCallister^  50  Iowa,  497. 

As  this  is  not  an  action  to  rescind  the  assignmect  of  the 
stock  and  dividends,  but  is  an  action  to  recover  for  a  fraud,  a 
tort,  neither  Tappan  nor  his  assignee,  Clews,  were  required 
to  take  any  steps  h>oking  to  rescision. 

The  defendants  cannot  complain  that  Tappan  and  plaintiff 
hold  the  consideration  paid  for  the  assignment,  $1,200,  and  yet 
seek  to  recover  the  value  of  the  dividends  less  $1,200.  De- 
fendants' liability  is  measured  by  the  amount  of  money  to 
which  Tappan  would  have  been  entitled  had  defendants  hon- 
estly paid  to  him  or  his  assignee  the  dividends  on  the  stock. 
The  $1,200  go  to  defendants'  credit  as  so  much  paid  upon  the 
dividends. 

V.  The  defendants  insist  that  the  action  is  Uirred  under 
section  5057  of  the  U.  S.  Rev.  Statutes,  which  limits  the  coui- 
4.  STATUTE  of  mencement  of  an  action  by  an  assiiJjnee  in  bank- 

MmltHlions:  /.  ,  °  . 

aiiij;eiice.  ruptcy  to  two  years  after  the  cause  of  action  ac- 
crued. But  in  actions  brought  to  recover  on  account  of  fraud 
the  bar  of  the  statute  commences  to  run  when  the  fraud  is 
discovered.  Bailey ^  assigneCj  <,tc.yV,  Glover  et  aL,  21  Wal., 
342. 
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The  action  was  commenced  against  J.  W.  Traer  within  two 
years  from  the  time  the  assignment  of  the  stock  and  divi- 
dends was  made.  But  the  action  as  to  Mrs.  Traer  was  not 
commenced  within  that  time.  The  last  amended  petition  filed 
by  plaintiflF  alleges  that  the  connection  of  Mrs.  Traer  with  the 
fraud  complained  of  was  not  discovered  until  September  24, 
1879,  and  before  that  date  plaintiff  had  no  knowledge  thereof. 
Counsel  for  defendants  insist  that  the  law  requires  plaintiff, 
in  order  to  arrest  the  bar  of  the  statute,  to  plead  and  show  dili- 
gence used  to  discover  the  fraud  and  the  circumstances  of  the 
discovery.  We  may,  for  the  purpose  of  the  case,  admit  the 
correctness  of  the  rule  relied  upon  hj  counsel.  But  no  objec- 
tion was  raised  in  the  court  below  by  demurrer,  or  in  any  other 
manner,  to  the  amended  petition  on  the  ground  that  it  did  not 
sufficiently  show  diligence  in  the  discovery  of  the  fraud.  The 
objection  to  the  pleading  on  this  ground  cannot  be  first  raised 
in  this  court. 

The  testimony  shows  to  our  satisfaction  that  Mrs.  Traer's 
connection  with  the  fraud  was  not  discovered  until  it  was  dis- 
closed by  testimony  taken  in  the  case.  As  plaintiff  was  ignor- 
ant of  the  part  Mrs.  Traer  acted,  and  had  no  knowledge  of 
her  connection  with  the  transaction,  there  was  nothing  to  di- 
rect inquiry  to  her.  He  was  not  required  to  make  diligent  ef- 
forts to  fasten  fraud  upon  her  when  he  had  no  intimation  that 
she  had  any  connection  with  the  business. 

VI.     Counsel  for  defendant  insist  that  when  a  new  cause  of 
action  is  set  up  by  amendment  to  the  petition  made  after  the 
statute  of  limitations  has  fully  run,  the  action  will 
cause  of^ae^    ^^   barred,  though  when  commenced  it  was  not 
*^®°'  barred.     Applying  this  rule,  which  for  the  pur- 

poses of  this  case  may  be  admitted,  counsel  insist  that  the 
amendment  to  the  petition  last  filed  presents  a  new  cause  of 
action  for  the  reason,  it  alleges,  that  the  dividends  due  upon  the 
stock  were  transferred  by  the  assignment.  The  other  petitions 
allege  the  transfer  of  the  stock  only,  and  before  this  amend- 
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inent  plaintiff  insisted  that  the  dividends  due  plaintiff  when 
Traer  was  appointed  trustee  were  not  transfered  by  the  assign- 
ment. 

Counsel  entertain  the  mistaken  belief  that  plaintiffs'  cause 
of  action  rested  upon  the  transfer  of  these  dividends.  Tl)e 
cause  of  action  is  based  upon  nothing  of  the  kind.  It  is  the  act 
of  defendants  in  fraudulently  appropriating  to  their  owd  nse 
money  in  their  hands  held  by  them  as  trustee  for  plaintiff. 
The  conversion  of  the  money  to  which  plaintiff  is  entitled 
constitutes  the  cause  of  action.  Whether  the  money  was  or 
was  not  transferred  by  an  assignment  is  a  matter  of  evidence 
to  be  considered  in  determining  whether  it  was  fraudulently 
transferred.  The  transfer  by  the  assignment  is  pleaded  and 
relied  upon  by  defendants  as  a  fact  showing  that  there  was  no 
fraudulent  appropriation  of  plaintiff's  money.  This  transfer 
and  assignment,  therefore,  instead  of  being  the  cattse  of  ac- 
tion of  plaintiff  is  a  matter  of  defense  relied  upon  by  defend- 
ant.    The  point  demands  no  further  notice. 

VII.  The  separate  consideration  of  many  points  discussed 
by  counsel  on  both  sides  of  the  case  is  rendered  unnecessary 
in  view  of  tlie  fact  that  they  are  disposed  of  by  the  conclusions 
we  reach  in  other  branches  of  the  case.  And  many  ques- 
tions argued  by  counsel  are  not  involved  in  the  facts  as  we  find 
them  from  the  evidence. 

Plaintiff  claims  that  he  is  entitled  to  a  judgment  for  a  snm 
greater  than  he  received  in  the  court  below.  We  think  the 
amount  of  the  decree  of  the  Circuit  Court 'is  approximately 
correct  and  ought  not  to  be  changed. 

Affibmed. 


DECEMBER  TEEM,  1881.  469 

: 1  67    4091 

GatretsoD  V.  Bltzer.  |l30  393| 


Gabbbtson  y.  Bitzsb. 

1.  Burden  of  Proof:  contract:  plbadinos.  The  plaintiff  claimed  a 
certain  sum  as  still  due  under  a  contract  of  sale,  set  out  in  the  petition. 
The  defendant  denied  all  indebtedness  on  account  of  the  contract  de- 
clared on,  and  set  forth  substantially  the  same  contract,  alle^^inf?  pay- 
ment in  full.  Held,  that  the  burden  of  proof  was  upon  the  plaintiff  to 
establish  the  fact  of  indebtedness. 


2.  :  etidencb:  findikq  of  court.    The  finding  of  the  court  that 

the  plaintiff  had  failed  to  establish  his  claim  by  a  preponderance  of  evi- 
dence, when  not  opposed  to  the  evidence,  will  not  be  disturbed. 

3. :  :  IMMATERIAL.     Evidence  tending  to  show  how  plaintiff 

understood  the  contract  before  the  trade  was  consummated,  but  not 
shown  to  have  been  communicated  to  the  defendant,  and  which  would 
not  throw  any  light  upon  the  real  contract  between  the  parties,  was 
properly  rejected. 

Appeal  from  Mvscatine  Circuit  Court. 

Thorsdat,  December  15. 

Thb  plaintiff  claims  of  the  defendant  the  sum  of  three 
hundred  dollars,  and  alleges  as  a  ground  of  such  claim  that  he 
sold  and  conveyed  to  the  defendant  certain  real  estate  for  the 
consideration  of  two  thousand  dollars,  and  that  there  is  due 
and  owing  to  the  plaintiff  on  account  of  said  sale  the  sum  of 
three  hundred  dollars.  The  defendant  filed  an  answer  deny- 
ing that  there  is  due  and  owing  to  the  plaintiff  the  sum  of 
three  hundred  dollars,  or  any  other  sum,  on  account  of  said 
contract  and  sale,  and  alleging  "  that  the  original  agreement  be- 
tween said  parties  for  the  sale  by  plaintiff  and  the  purchase  by 
defendant  of  said  lot  was,  by  mutual  consent,  modified  and 
changed  as  follows:  that  defendant  agreed  to  give,  and  plaint- 
iff agreed  to  accept,  as  full  payment  for  said  premises,  the 
following,  to-wit:  ten  shares  of  stock  of  the  Muscatine  Na- 
tional Bank,  three  hundred  dollars  in  money,  and  defendant's 
note  for  seven  hundred  dollars,  at  fifteen  days'  time;  and  that 
pursuant  to,  and  in  fultiliment  of,  said  contract  the  defendant 
transferred,  paid,  executed,  and  delivered  unto  plaintiff  the 
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said  Stock,  money,  and  promissory  note,  and  the  plaintiff  then 
and  there  accepted  the  same  as  full  payment  for  said  premises, 
and  delivered  to  defendant  his  conveyance  of  said  premises." 

Subsequently  the  defendant  filed  an  amendment  to  his 
answer,  as  follows: 

"The  defendant  says  that  on  or  about  the  12th  day  of  Oc- 
tober, 1878,  the  plaintiff  offered  and  agreed  to  sell  and  convey 
nnto  the  defendant  the  aforesaid  premises  for  the  following 
consideration,  to  wit:  three  hundred  dollars  in  money;  the 
promissory  note  of  this  defendant,  at  fii*teen  days*  time,  for 
seven  hundred  dollars;  and  the  transfer  and  assignment  by  de- 
fendant to  the  plaintiff  of  certain  shares  of  the  capital  stock 
of  the  Muscatine  National  Bank,  then  held  by  and  standing 
in  the  name  of  the  defendant  on  the  books  of  said  bank, 
which  said  offer  and  agreement  were  accepted  by  the  defend- 
ant; and  pursuant  thereto,  and  in  fulfillment  thei'eof.  the 
plaintiff  executed  and  delivered  unto  the  defendant  his  deed 
and  conveyance  of  said  premises;  and  the  defendant  paid, exe- 
cuted, delivered,  and  transferred  unto  the  plaintiff  the  afore- 
said money,  promissory  note,  and  bank  stock  in  full  payment 
and  satisfaction  of  said  agreement  and  for  said  conveyance, 
and  the  same  were  so  accepted  and  received  by  the  plaintifl." 

The  cause  was  tried  to  the  court,  and  judgment  was  ren- 
dered in  favor  of  the  defendant.     The  plaintiff  appeals. 

J,  Scott  Hickman  and  Brannan  c&  Jayns^  for  the  appel 
lant. 

J,  Carskadden  and  Hqffraan^  Pickler  <&  BrowUy  for  ap- 
pellee. 

Day,  J. — I.     In  determining  the  case  the  conrt  held  that 

the  burden  of  proof  was  upon  the  plaintiff,  and  that  he  must 

,    fail  because  he  had  failed  to  establish  the  facts 

1.  BURDEX  of 

Fractf:' plead-  ©^^^^tial  to  his  recovery  by  a  preponderance  of 
*"^*  evidence.     It  is  insisted  that  in  this  ruling:  the 

court  erred.      It  is  claimed  that  the  answer  of  the  defendant 
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is  in  the  nature  of  a  confession  and  avoidance,  and  that  the 
burden  of  proof  is  upon  the  defendant  to  establish  payment 
in  full  as  alleged  in  the  answer.  It  is  to  be  observed, 
however,  that  the  defendant  does  not  admit  in  liis  answer  that 
he  agreed  to  pay  the  plaintiff  two  thousand  dollars  for  the  land 
in  controversy,  or  that  tliere  ever  was  due  the  plaintiff  three 
hundred  dollers  on  the  contract.  The  defendant  simply  sets 
up  this  agreement,  as  he  understands  it,  and  alleges  that  he 
has  complied  with  it.  It  was  not  incumbent  upon  the  de- 
fendant, in  order  to  defeat  the  plaintiff's  claim,  to  prove  this 
agreement,  and  a  compliance  with  it.  The  substantial  issue, 
and  which  involves  the  merits  of  the  case,  is  whether  there  is 
due  the  plaintiff  three  hundred  dollars  on  the  contract  of  pur- 
chase. The  plaintiff  alleges  that  such  sum  is  due.  The  de- 
fendant denies  that  that  sum  or  any  amount  is  due.  The 
plaintiff*  cannot  recover  without  proving  some  amount  due. 
The  burden  of  proof  is  upon  the  plaintiff  to  establish  that  fact. 
The  court  did  not  err  in  holding  that  the  plaintiff  must  estab- 
lish his  claim  by  a  preponderance  of  tetsimony. 

II.    The  plaintiff  was  president  of  the  Muscatine  Kational 
Bink,  which  on  the  9th  of  October,  1878,  was  in  process  of 

2. :evi-   liquidation.    The  defendant  owned  ten  shares  of 

ing  of  court.  $100  each  in  tliis  bank.  On  the  9th  of  October, 
1878,  the  plaintiff  informed  the  defendant  that  there  was  a 
dividend  of  tliirty  per  cent  of  his  shares  of  tlie  capital  stock 
at  the  bank  to  be  refunded  to  him.  On  the  same  day  the  de- 
fendant went  to  the  bank  to  draw  his  dividend,  but  was  unable 
to  do  so,  because  he  did  not  have  his  certificate  of  stock  with 
him.  The  next  mornirig,  October  10,  the  defendant  di-ew  his 
stock  dividend  of  $300,  which  fact  was  indorsed  on  his  certifi- 
cate of  stock.  At  the  same  time  he  deposited  the  amount  of 
his  dividend  with  G.  A.  Garretson  &  Co.,  baukei's,  successors 
to  the  Muscatine  National  Bank,  the  Garretson  of  that  com- 
pany being  tlie plaintiff.  On  the  12th  day  of  October,  the  plaint- 
iff sold  to  the  defendant  the  land  in  qnestion,  accepting  in  pay- 
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ment  $300  in  money,  the  defendant's  note  for  $700,  and  the 
defendant's  stock  in  the  Muscatine  National  Bank.    The  whole 
controversy  between  the  parties  arises  over  this  dividend  of 
$300,  which  was  paid  to  the  defendant  before  the  trade  was 
effected.  The  plaintiff  insists  that  he  was  to  have  ten  fnll  shares 
of  defendant's  stock  at  par,  and  that  when  he  made  the  trade 
he  did  not  know  that  the  defendant  had  withdrawn  a  dividend 
of  $300  on  his  stock.     Upon  the  other  hand,  the  defendant  in- 
sists that  the  agreement  was  that  he  was  to  give  for  the  laud 
$300  in  money,  his  note  for  $700,  and  his  bank  stock;  that  he 
did  not  understand  when  lie  made  the  trade  that  the  dividend 
was  to  go  to  Garretson,  and  tliat  he  would  not  have  agreed  to 
trade  at  all  if  he  had  known  Garretson  wanted  the  dividend. 
Upon  this  issue  there  is  a  direct  conflict  in  the  evidence.    The 
burden  of  proof  is,  as  we  have  seen,  upon  the  plaintiff.    In 
our  opinion  the  court  correctly  held  that  the  plaintiff  had 
failed  to  establish  his  claim  by  a  preponderance  of  testimony. 
Besides  the  finding  of  the  court  upon  a  question  of  fact  stands 
as  the  verdict  of  a  jury,  and  will  not  be  disturbed  unless  so 
clearly  opposed  to  the  evidence  as  to  indicate  that  it  was  the 
result  of  passion  or  prejudice.    The  finding  in  this  case  is  not 
so  opposed  to  the  testimony. 

III.  The  court  held  that  the  parties  understood  the  agree- 
ment differently;  that  the  plaintiff  had  reason  to  suppose  that 
the  defendant  understood  be  was  at  liberty  to  draw  the  divi- 
dend of  $300,  and  that  it  was  not  to  be  included  in  the  trans- 
action; and  that  under  section  3652  of  the  Code,  that  sense  is 
to  prevail  against  the  plaintiff,  in  which  he  had  reason  to  be- 
lieve the  defendant  understood  it.  It  is  claimed  that  the  court 
erred  under  the  evidence,  in  holding  that  the  plaintiff  had 
reason  to  suppose  that  the  defendant  understood  he  was  at  lib- 
erty to  draw  the  dividend.  If  the  court  did  so  err,  it  was 
clearly  error  without  prejudice.  The  court  would  not  have 
been  justified  in  finding  from  the  evidence  that  the  defend- 
HUt  had  reason  to  suppose  that  the  plaintiff  understood  the 
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defendant  was  not  at  liberty  to  draw  the  dividend.  We  would 
then  have  a  case  in  which  neither  party  had  reason  to  believe 
the  other  understood  the  contract  in  a  sense  different  from  that 
in  which  he  himself  understood  it,  and  consequently  a  case  to 
which  section  3652  would  not  apply.  Independently  of  that 
section  the  real  contract  must  be  determined  from  the  evidence. 
But  the  court  found  that  the  plaintiff  had  failed  to  prove  the 
contract  as  he  alleged  it.  So  that  even  if  section  3652  does 
not  apply,  the  general  result  is  not  affected. 

IV.    On  the  trial  the  plaintiff  introduced  one  Lyman  Banks 
as  witness,  and  asked  the  following  questions:      ^^  Do  yon 

^ . .  know  whether  or^not  during  that  time,  when  the 

immaterial,  ^.j^^  parties  were  negotiating,  Mr.  Garretson  made 
any  inquiry  about  the  payment  of  this  dividend?  State 
whether  or  not  Mr.  Garretson  came  to  the  bank  befoi'e  this 
trade  was  consummated  to  see  whether  this  dividend  had  been 
paid?"  These  questions  were  objected  to  as  incompetent  and 
immaterial.  Thereupon  tlie  plaintiff  stated  that  he  pro]>o&ed 
to  show  by  the  witness  "that  while  plaintiff  and  defendant 
were  negotiating,  and  before  the  trade  was  consummated  be- 
tween them,  Mr.  Garretson  went  to  the  bank  and  inquired  if 
Mr.  Bitzer  had  drawn  his  dividend  upon  the  stock,  and  was 
informed  that  he  had  not.'*  To  all  of  this,  both  question  and 
showing,  the  defendant  objected,  and  the  objection  was  sus- 
tained. This  action  of  the  court  is  assigned  as  error.  We 
think  the  ruling  of  the  court  is  correct.  The  proposed  evi- 
dence would  have  shown  that  the  plaintiff'  was  deceived  by 
the  bank  of  which  he  was  president,  and  would  have  tended 
to  show  that  he  expected  to  get  the  dividend.  But  it  would 
not  tend  to  throw  any  light  upon  the  real  contract  between 
the  parties.  It  is  to  be  observed  that  it  was  not  proposed  to 
show  that  the  fact  of  this  inquiry  and  information  was  com- 
municated to  the  defendant.  The  defendant  pan  in  no  way  be 
bound  by  it.  Besides,  the  court  states  in  its  opinion  that, 
having  doubts  as  to  the  correctness  of  the  exclusion  of  this 


474  SUPREME  COURT  OF  IOWA, 

Parkhiirst  t.  ftlasteller. 

e\ideuce,  it  has  p^iven  the  plaiutifT  the  full  benefit  of  his  of- 
fer to  prove  the  facts  stated,  and  has  regarded  them  as  proved. 
We  discover  no  error  in  the  case.     The  judgment  is 

Affirmed. 


Pabkhdest  v.  Mastkllbr. 

1.  Malicious  Prosecution:  evidence  before  grand  jury.    In  an 

action  for  malicious  prosecution,  a  K>*and  juryman  was  asked  on  cross- 
examination,  if  the  evidence  of  the  4^fendant,  then  the  prosecuting  wit- 
ness, was  taken  into  consideration  by  the  jury  in  finding  the  indictment 
Held,  improper. 

2.  :  evidence:  opinion  op  witness:  at  time  of  trial.    Where 

a  witness  had  stated  his  oppoi-tuaities  for  observation,  and  that  he  saw 
no  fire,  a  question  calling  for  his  opinion  at  the  time  of  the  trial.  ^  to 
whether  or  not  there  was  a  fire  at  the  time  and  place  referred  to,  was 
properly  excluded. 

3.  :  instruction:   followed  in  the  sense  intended.    Where 

an  instruction  was  intende<l  in  a  corroct  sense,  and  was  understood  and 
followed  by  the  jury  in  the  sens  ^  intended,  th  ?  case  will  not  Ije  reversed 
because  the  language  used,  technically  construed,  might  have  a  differ- 
ent meaning. 

4.  :  :  PROOF  of  guilt.  In  an  action  fo^  malicious  prosecu- 
tion, if  the  defendent  can  satisfy  the  jury  that  the  plaintiff,  notwith- 
standing his  acquittal,  was  in  fact  guilty,  no  recovery  can  be  had;  and 
in  view  of  the  evidence  of  actual  guilt  in  this  case,  the  mstruction  as  to 
belief  and  probable  cause  should  have  been  so  qualified. 

5.  : :  advice  of  counsel:  bad  faith.    An  instmcdon  tiial 

if  counsel  and  client  acted  in  bad  faith  in  the  prosecution,  the  advice  of 
counsel  would  not  constitute  a  defense,  was  not  prejudicial  error,  tboagfa 
there  was  no  evidence  that  the  counsel  acted  in  bad  faith. 


6.  :  :  damages:  attorney's  fees.  Where  there  was  no  evi- 
dence of  the  amount  paid,  or  agreed  to  be  paid,  as  attorney's  fees  in  de- 
fending the  prosecution,  an  instruction  including  such  costs  in  the 
measure  of  damages  was  erroneous. 

7.  :  :  mental  suffering.    In  an  action  for  malicious 

prosecution,  mental  suffering,  not  arising  directly  from  bodily  sufferiiig, 
and  injury  to  the  feelings,  constitute  elements  of  actual  or  oompensatoiy 
damages. 
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8. : :  EXEMPLARY  DAMAGES.    In  addition  to  damages  for  injury 

to  the  feelinfifs,  exemplary  damans  may  be  allowed  in  a  proper  case, 
strictly  by  way  of  punishment. 

Appeal  from  Mahaska  Circuit  Court. 

Saturday,  Decembeb  17. 

Action  for  damages  for  malicious  prosecution.  There  was 
a  trial  by  jury,  and  verdict  and  judgment  were  rendered  for 
plaintiff.     Tlie  defendant  appeals. 

Lafferty  cfe  Johnson^  for  appellant. 

Bolton  {&  McCoyy  John  F,  Lacey^  and  Jf .  E.  Gvits^  for 
appellee. 

Adams,  Ch.  J. — I.  The  defendant  was  the  prosecuting 
witness  in  a  criminal  action  against  the  plaintiff,  for  mali- 
L  MALICIOUS    ciously  burning  a  quantity  of  hay  belonging  to  the 

prosc^cution :      ,    ,.      T  ,«,  ...  .  ..  i  .   , 

evidence  be-    defendant.     Ihe  malicious  prosecution  tor  which 

fore  grand  ^  *■ 

Jory-  the  plaintiff  claims  damages,  was  the  prosecution 

of  that  action.  For  the  purpose  of  showing  that  the  action 
was  prosecuted  without  reasonable  cause,  the  plaintiff  intro- 
duced as  a  witness  one  Jackson,  who  testified  that  he  was  fore- 
man of  the  grand  jury  which  found  the  indictment  against 
the  plaintiff  for  maliciously  burning  the  defendant's  hay;  that 
the  defendant  was  examined  as  a  witness  before  the  grand 
jury.  He  also  testified  as  to  certain  statements  made  by  de- 
fendant in  his  testimony  before  the  grand  jury. 

The  defendant's  counsel,  upon  cross-examination,  then  asked 
Jackson  a  question  in  these  words:  "  State  if  in  the  discussion 
of  the  case  before  the  grand  jury  on  the  part  of  the  gentlemen 
composing  it,  whether  Mr.  Masteller's  evidence  was  spoken  of, 
or  taken  into  consideration  in  passing  upon  it."  This  questiou 
was  objected  to  by  plaintiff,  and  the  objection  sustained.  In 
sustaining  the  objection  the  defendant  claims  there  was  error. 

The  evidence,  we  think,  was  rightly  excluded  for  this  reason 
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if  for  no  other,  t4iat  it  is  impossible  in  the  natnre  of  things,  for 
one  juryman  to  know  whether  certain  evidence  was  taken  into 
consideration  by  the  other  jurymen.  The  most  he  could  know 
would  be  what  they  said  about  it. 

II.  Witnesses  were  examined  by  tlie  plaintiflF  who  testified 
that  they  saw  the  fire  in  the  fore  part  of  the  evening  of  the 
2 night  on  which  the  hay  was  burned.     For  the  pur- 

fo^nof 'wi^.°"  P^^  of  rebutting  this  testimony,  and  showing  that 
^^^'  the  fire  broke  ont  not  earlier  than  about  twelve 

o'clock  that  night,  the  defendant  introduced  as  a  witness,  one 
Barr,  who  testified  that  he  was  out  that  night  between  eleven 
and  twelve  o'clock,  and  was  about  one  mile  from  the  hay; 
that  he  was  on  rather  high  ground,  and  thinks  that  there  was 
nothing  to  obstruct  his  view  in  the  direction  of  the  hay,  and 
that  he  saw  no  fire.  He  was  then  asked  by  defendant's  coun- 
sel a  question  in  these  words:  '*  What  would  you  say  now 
under  the  circumstances  then,  as  to  whether  there  was  or  wai 
not  a  fire  at  Masteller's  hay  at  that  time?" 

The  plaintiff  objected  to  this  question,  and  the  objectiob 
was  sustained.  In  excluding  the  evidence  the  defendant  claims 
that  the  court  erred. 

We  think  that  the  most  that  the  witness  could  properly  be 
allowed  to  state,  were  the  facts  as  to  his  opportunity  for  seeing 
the  fire,  if  he  had  looked  in  the  direction  of  the  hay  and  it  had 
then  been  burning;  whether  he  looked  in  that  direction;  and 
whether  he  saw  any  fire.  After  he  had  stated  the  facts,  it  was 
for  the  jury  to  form  an  opinion  and  not  the  witness,  as  to 
whether  the  hay  was  burning  at  that  time.  In  refusing  to 
allow  the  question  to  be  asked,  we  think,  that  there  was  no 
error. 

III.  The  court  instructed  the  jury  that  "before  the  plains 

tiflF  can  recover  in  this  cause,  he  must  show  by  a  preponderance 

^ .  jjj,     of  the  testimony  that  the  defendant  instituted  and 

folufwed  M  commenced  a  criminal  prosecution  against  him  for 
intended.        ^^^  ^^.^^  ^^  arson."    The  defendant  insists  that 
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if  the  jnry  had  followed  this  instruction,  their  verdict  must 
necessarily  have  been  for  him,  because  it  was  undisputed  that 
the  criminal  prosecution  was  for  burning  hay,  which  is  not 
arson. 

The  crime  for  which  the  plain tiflF  was  prosecuted  is  spoken 
of  in  the  pleadings  by  both  plaintiff  and  defendant  as  arson. 
The  court  evidently  used  the  word  in  the  same  sense,  and  the 
jury  must  have  so  understood  it.  Where  a  jury  follows  an 
instruction  in  the  sense  in  which  it  was  intended,  we  cannot 
reverse,  because  they  did  not  follow  it  in  a  sense  in  which  it 
was  not  intended. 

IV.  The  court  gave  an  instruction  in  these  words:  "The 
question  of  probable  cause  does  not  depend  upon  the  question, 

^ whether  the  plaintiff  was  guilty  in  point  of  fact, 

proof  of  guut  jj^j.  ^liether  the  defendant  in  fact  believed  him 
guilty,  but  the  question  is  were  the  facts  and  circumstances 
within  the  defendant's  knowledge,  and  upon  which  he  acted, 
suflScient  in  themselves  to  raise  a  reasonable  ground  of  suspi- 
cion in  the  mind  of  an  ordinarily  cautious  man,  and  did  de- 
fendant believe  plaintiff  guilty?"  The  defendant  claims  that  in 
giving  this  instruction  the  court  erred.  He  claims  the  law  to 
be  that  if  the  plaintiff  was  in  fact  guilty,  he  had  reasonable 
cause  for  the  prosecution  even  though  his  information  was 
such  that  he  should  not  have  believed,  and  did  not  believe  him 
to  be  guilty;  and  if  the  evidence  in  this  case  was  such  that  the 
jury  believed  that  tlie  plaintiff  was  guilty,  notwithstanding 
his  acquittal  in  the  criminal  action,  such  belief  on  the  part  of 
the  jury  would  alone  entitle  the  defendant  to  a  verdict. 

The  statement  contained  in  the  instruction,  that  *'  the  ques- 
tion of  probable  cause  does  not  depend  upon  the  question 
whether  the  plaintiff  was  guilty  in  point  of  fact,"  is  certainly 
coiTect  to  this  extent,  that  there  might  be  probable  cause,  and 
the  plaintiff  not  be  guilty.  Some  of  us  are  inclined  to  think 
that  this  is  all  that  the  court  intended  to  hold.  But  it  is  pos- 
sible that  the  court  intended  also  to  hold  that  there  might  be 
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a  want  of  probable  cause,  even  though  the  plaintiff  was  guilty. 
Tlie  instruction  is  assailed  bj  defendant  upon  the  ground  that 
it  is  susceptible  of  this  meaning. 

According  to  the  weight  of  authoritj  the  rule  appears  to  be, 
that  if  the  defendant  can  satisfy  the  jury  that  the  plaintiff,  not- 
withstanding his  acquittal,  was  in  fact  guilty  of  the  crime  with 
which  he  was  charged,  no  recovery  can  be  had.  Bacon  v. 
Town,  4  Cush.,  239;  Adains  v.  Lhher,  3  Blackf.,  241;  White- 
hurst  V.  Wardy  12  Ala  ,  264;  Bdl  v.  Pearcy^  5  Ired.,  ^*d\  John- 
son V.  Chambers y  10  Id.,  287. 

V.  Error  is  assigned  upon  another  part  of  the  same  instruc- 
tion and  that  is  the  part  pertaining  to  the  defendant's  belief. 
There  might  be  a  want  of  probable  cause,  and  a  belief  on  the 
part  of  the  defendant  that  the  plaintiff  was  guilty.  Whether 
the  existence  of  such  belief  would  exclude  malice  and  thereby 
prevent  a  recovery  we  do  not  determine.  Such  question  is  not 
presented. 

But  the  thought  of  the  instruction  appears  to  be  that  to  con- 
stitute probable  cause,  there  should  be  both  belief  in  the  mind 
of  the  prosecutor  of  the  guilt  of  the  accused  and^  reasonable 
grounds  for  the  belief,  or  at  least  there  should  be  sufficient 
facts  and  circumstances  known  to  the  prosecutor  to  raise  a  rea- 
sonable ground  of  suspicion  in  the  mind  of  an  ordinarily  cau- 
tious man. 

In  view  of  the  evidence  introduced  to  prove  actual  guilt,  we 
think  that  the  instruction  should  have  been  given  with  the 
qualification  that  no  recovery  could  be  had  if  the  jury  believed 
the  plaintiff  actually  guilty 

VI.  The  evidence  showed  that  the  defendant  in  instituting 
the  prosecution  acted  under  the  advice  of  counsel.     The  court, 

5 . .  after  having  given  an  instruction  embodying  the 

cjfmfseu'bad  Hsual  rule  as  to  the  immunity  accorded  in  such 

cases  to  persons  who  act  in  good  faith  under  the  ad- 
vice of  counsel,  given  upon  a  full  statement  of  all  the  known 
facts,  added  by  way  of  qualification  these  words:     "If  counsel 


I    _ 
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and  client  acted  in  bad  faith,  originating  and  urging  tlie  prose- 
cution, then  the  advice  of  counsel  would  constitute  no  ground 
of  defense."  The  defendant  insists  there  was  no  evidence 
whatever  tending  to  show  that  the  counsel  did  not  act  in  good 
faith;  that  there  was  therfoi'e  no  question  of  this  kind  before 
the  jury,  and  that  it  was  error  to  instruct  them  upon  the  sup- 
position ^hat  there  was.  The  defendant  is  undoubtedly  correct 
in  his  position  that  there  was  no  evidence  of  a  want  of  good 
faith  on  the  part  of  the  counsel,  and  it  might  properly  enough 
l)e  held  that  the  instruction  upon  this  point  was  uncalled  for, 
but  we  are  unable  to  see  how  the  defendant  was  prejudiced. 
The  court  instructed  the  jury  that,  '-if  counsel  and  client  acted 
in  bad  faith,  originating  and  urging  the  prosecution,  then  the 
advice  of  counsel  would  constitute  no  ground  of  defense." 
Now  the  instruction  was  not  prejudicial  we  think,  because  if  the 
client  alone  acted  in  bad  faith  he  could  not  shield  himself  un- 
der  the  advice  of  counsel.  The  implication  then  that  he  might 
enjoy  the  immunity,  unless  both  acted  in  bad  faith  is  too  favor- 
able to  the  defendant. 

VII.  On  the  measure  of  damages  the  court  instructed  the 
jnry  in  these  words:  "The  plaintiff  would  be  entitled  to  re- 
ft. — : :    cover  his  actual  damages,  which  would  include  the 

damages :  at-  ^ 

tomey'sfees.     costs  he  incurred  in  defending  the  prosecution  (it 

any  have  been  shown),  his  loss  of  time,  and  interruption  to  his 
business. 

The  only  evidence  that  the  plaintiff  incurred  costs  is  his  own 
statement,  as  a  witness,  that  he  was  compelled  to  employ  coun- 
sel to  defend  him.  Such  being  the  fact  the  defendant  conteuds 
that  the  evidence  did  not  justify  the  instruction,  and  in  this  it 
appears  to  us  that  the  defendant's  position  is  well  taken.  It 
may  be,  as. the  plaintiff  contends,  that  the  fact  that  he  was  com- 
pelled to  employ  counsel  entitled  him  to  a  nominal  recovery 
for  counsel  fees,  even  in  the  absence  of  any  evidence  as  to  the 
reasonable  amount  paid  or  agreed  to  be  paid.  But  the  instruc- 
tion was  evidently  not  drawn  with  the  view  of  suggesting  any 
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Buch  idea  to  the  jury,  and  we  think  no  such  idea  was  suggested. 
The  effect  of  the  instruction  was,  we  think,  to  send  the  jury  off 
into  the  region  of  conjecture  as  to  the  amount  of  counsel  fees, 
und  tliis  was  not  allowable. 

YIII.  In  the  same  instruction  the  court  told  the  jury  that 
actual  damages  would  include  compensation  for  bodily  and 
meutal  sufferiug.     In  this  it  is  insisted  that  the  court  erred. 

There  was  no  evidence  we  think  of  bodily  suffering,  but  the 
mstructiou  is  not  objected  to  upon  this  ground.     The  objection 

7. —  : 1  is  that  mental  suffering  not  arising  directly  from 

SriV  ^  '  bodily  suffering  or  disability  does  not  constitute  a 
ground  for  actual  compensatory  damages. 

It  is  sufficient  to  say  that  upon  a  careful  consideration  of  this 
question  by  this  court  in  McKinley  v.  Ths  C.  <&  If,  W.  R. 
Co.y  44  Iowa,  319,  it  was  held  otherwise.  The  defendant's  ob- 
jection therefore  cannot  be  sustained. 

IX.  The  court  instructed  the  jury  that  exemplary  damages 
might  also  be  allowed.     In  this  the  defendant  contends  that 

8.  — : :  there  was  error.     He  insists  that  the  court  baring 

damages.  instructed  the  jury  that  damages  for  mental  suf- 
fering might  be  allowed  as  compensatory,  there  were  no  dam- 
ages in  the  case  allowable  as  exemplary.  His  argument  is,  if  we 
understand  him,  that  the  only  damages  which  could  be  regarded 
as  allowable  as  exemplary  would  be  the  damages  for  mental 
suffering,  but  as  they  had  been  allowed  as  compensatory  they 
could  not  be  allowed  as  exemplary  without  the  allowance  of 
the  same  damages  twice.  The  defendant  cites  ITendrickaon  v, 
Kingsbury,  21  Iowa,  387;  Chiles  v.  Drake^  2  Met.  (Ky.),  146. 
See  also  in  this  connection,  Fay  v.  Parker,  63  N.  H.,  342; 
Detroit  Daily  Post  v,  McArtliwr,  16  Mich.,  447. 

We  do  not  cai^e  to  go  into  an  elaborate  discussion  of  the 
vexed  question  of  compensatory  and  exemplary  damages. 
While  it  may  be  trne  that  this  court  would  include  within 
compensatory  damages  all  that  some  other  courts  would  regard 
as  constituting  a  basis  for  the  allowance  of  exemplary  lamagos, 
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as  injury  to  the  feelings,  etc.,  resulting  from  the  defendant's 
guilt,  and  where  there  is  no  standard  by  which  the  injury  can 
be  measured  and  compensated,  yet  the  doctrine  of  exemplary 
damages  has  always  been  recognized  by  this  court,  and  it  is 
too  late  to  overturn  it  now.  In  adition,  therefore,  to  damages 
for  injury  to  the  feelings  there  may  be  allowed  in  a  proper 
case  damages  strictly  by  way  of  punishment. 

Some  other  errors  are  assigned  which  we  have  not  consid- 
ered.   The  questions  presented  will  probably  not  arise  upon 

another  trial. 

Kbvsbsed. 


DsLiEB  v.  Thb  Plymouth  County  Agmoultural  Society. 

1  Agrionltoral  Fair:  hobse-baoero:  pbehiums.  A  county  agricul* 
tnral  society  has  the  power,  under  section  1109»  Code,  to  offer  a  premium 
to  the  winner  at  a  horse-race,  or  trial  of  speed,  to  be  held  on  its  grounds 
daring  its  annual  fair. 

2.  - — : :  .    Section  1114,  Code,  does  not  prohibit  trials  of 

speed  or  horse-racing,  when  under  the  control  of  the  society,  and  as  a 
means  for  improving  the  stock  of  horses. 

8.  :  eAMBUNo:  public  pouct.    The  offering  of  a  premium  is  not  a 

bet  or  wager,  and  is  not  within  the  provisions  of  section  4028,  Code, 
nor  is  it  against  public  policy. 

4. :  pbbmium:  who  entitled  to.    Where  a  party  has  control  of 

a  horse  and  enters  him  for  the  race  in  accordance  with  the  rules  of  the 
society,  paying  the  entry  fee,  he  is  entitled  to  the  premium  if  earned. 

5. : :  notice  and  pbotbst.  The  notice  and  protest  to  the  offi- 
cers of  the  society  by  the  plaintiff,  as  to  the  disqualifications  of  the 
horse  making  the  best  time,  were  sufficient  to  estop  the  society  from 
paying  the  premium  to  its  owner. 

Appeal  from  Plymouth  Circuit  Court. 

Satubday,  Deoembeb  17. 

The  petition  states  the  defendant  has  the  power,  and  under 
the  statute  holds  fairs,  and  that  in  October,  1880,  one  of  such 
Vol.  LVII— 31 
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fairs  was  held,  and  as  '^  an  inducement  to  owners  and  persons 
having  charge  of  horses  to  attend  and  enter  their  animals,  the 
said  defendant  issued  printed  offers  of  premiums,  among  which 
offers  was  one  of  $50,  first  money  for  the  best  three  in  five, 
free  for  all  trotting,  and  was  open  to  all  hoi-ses  owned  in  the 
county  of  Plymouth,  Iowa,  and  not  otherwise."  *  *  * 
That  at  said  time  the  plaintiff  had  in  his  charge  a  trottiQg 

mare  owned  by  Cameron,  then  residing  in  said  county, 

*  *  which  mare  was  entered  by  plaintiff  for  the  said  race 
above  referred  to,  in  accordanc-e  with  the  rules  of  the  defendant 
society,  he  paying  the  required  entry  fee,  and  thereby  becom- 
ing entitled  to  participation  in  the  race;'^  that  among  the 
horses  so  entered  was  one  owned  from  Woodbury  county,  which 
hoi-se  "  made  the  fastest  time,  and  the  horse  in  charge  of  and 
entered  by  plaintiff  made  the  next  best  time;  that  after  and 
.  before  said  race  the  plaintiff  notified  the  proper  oflScers  of 
snid  fair,  to-wit,  the  officers  of  defendant,  "  that  the  Woodbury 
county  horse  was  not  entitled  to  contest  for  the  premium 
offered,  and  after  said  race  the  said  plaintiff  entered  with  the 
seci-etary  of  defendant  his  oral  protest  against  the  owner  of 
the  Woodbury  county  horse  being  paid  the  said  award  *  * 
upon  the  ground  that  he  *  *  was,  and  had  been,  a  resi- 
dent of  Woodbury  county.**  Notvrithstanding  which  the 
premium  was  paid  to  the  owner  of  the  last  named  horse. 
There  was  a  demurrer  to  the  petition  which  was  overruled,  and 
defendant  appeals. 

Argo  db  Kelly ^  for  appellant 
1.  S.  Struble^  for  appellee. 

Seevers,  J.~I.  As  contemplated  by  statute,  in  cases  where 
the  amount  in  controversy  is  less  than  one  hundred  dollars, 
1.  AORTcuL-     certain  questions  have  been  certified  upon  which 

TiTRALfalr:      ,      ,  ,  -i         ^     .     t  i  i  i  •    • 

horse-rac-      it  IS  Said  to  be  desirable  to  have  the  opinion 

ing'.  preml-  * 

'i"*^-  of  the  Supreme  Court,  among  which  are  the  feu 

lowing: 
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"  1.  Does  section  1114  of  the  Code  of  1873  prohibit  horse- 
racing  at  county  agricultural  society  fairs,  and  on  its  grounds, 
such  as  is  contemplated  by  the  petition  in  this  case? 

"  2.  Is  an  agreement,  such  as  is  alleged  in  the  petition, 
made  by  such  society  with  the  owner  of  a  trotting  horse, 
whereby  said  society  promises  to  pay  a  sum  of  money  to  the 
winner  of  the  race,  against  public  policy?" 

"  3.  Can  the  plaintiff  maintain  an  action  for  the  recovery 
of  money  won  on  such  race,  as  is  contemplated  and  described 
in  said  petition?" 

It  is  provided  by  statute:  "All  county  agricultural  soeic- 
ties  shall  annually  offer  and  award  premiums  for  the  improve- 
ment of  stock,  tillage,  crops,  implements,  mechanical  fabrics, 
articles  of  domestic  industry,  and  such  other  articles  and  im- 
provements as  they  may  deem  proper.  And  they  shall  so  regu- 
late the  amount  of  premiums  and  the  different  grade  sof  the 
same,  that  small  as  well  as  large  farmers  and  artisans  may 
compete  therefor."     Code,  §  1109. 

It  is  insisted  this  section  does  not  confer  upon  agricultural 
societies  the  power  to  "  offer  a  premium  to  the  winner  at  a 
horse-race  to  be  held  on  its  grounds  during  the  continuance  of 
its  annual  fair."  It  is  made  the  duty  of  such  societies  to  "offer 
and  award  premiums  for  the  improvement  of  stock."   That  an 
improvement  in  the  size,  strength,  and  capacity  of  horses  is 
desirable  there  can  be  no  doubt.     Why  not  also   in   speed? 
Counsel  practically  concedes  this  is  so  but  say  such  an  im- 
provement is  less  desirable  than  "weight,  strength,  style,  and 
tractability."     This  may  be  true,  but  why  should  "  style  "  be 
i-egarded  as  a  more  desirable  improvement  than  speed.    How- 
ever this  may  be,  the  defendant,  we  think,  had  the  power  to 
determine  that  to  increase  the  speed  of  horses  was  a  desirable 
improvement.     The  means  by  which  this  was  to  be  accom- 
plisiied  is  discretionary.     That  is,  the  society  must  determine 
in  what  way  the  desired  result  can  be  best  reached.     Should 
it  be  tliought  best  to  offer  a  premium  for  a  trial  of  strength. 
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the  society  has  the  power  to  do  so.  It  follows,  we  think,  a 
premium  may  be  oflFered  for  a  trial  of  speed.  It  matters  not 
what  it  may  be  called,  nnless  it  is  prohibited  by  statute,  or  is 
contrary  to  public  policy. 

But  it  is  said  that  no  one  but  farmers  and  artisans  can  com- 
pete for  the  premiums.  This  we  do  not  think  is  the  proper 
constuction  of  the  statute.  The  premiums  and  grades  are  to 
be  so  arranged  that  all  farmers  and  artisans  may  compete 
therefor.  But  other  persons  are  not  prohibited  from  compet- 
ing, and  we  think  the  object  of  the  statute  is  to  encourage  de- 
velopment and  progress,  and  that  competition  is  open  to  all 
persons  instead  of  being  confined  to  a  class  or  classes. 

Section  1114  of  the  Code  is  as  follows:  *'No  person  shall 
be  permitted  to  sell  any  intoxicating  liquors,  wine,  or  beer  of 

^ . .  any  kind,  or  be  engaged  in  any  gambling  or 

•  horse-racing,  either  inside  the  enclosure  where  any 

county  or  district  [or  State]  agricultural  society  fair  is  being 
held,  or  within  one  hundred  and  sixty  rods  thereof,  during  the 
time  of  holding  such  fair;  and  any  person  found  guilty  of  any 
offense  herein  enumerated  shall  be  fined  in  a  sum  not  less  than 
five  nor  more  than  fifty  dollars  for  every  such  offense. 

This  section  does  not  in  terms  prohibit  the  society  from  al- 
lowing trials  of  speed  or  horse-racing  as  a  means  of  improv- 
ing the  stock  of  horses.  The  word  person  may  include  cor- 
porations. Code,  §  45.  But  in  order  to  ascertain  the  meaning 
of  the  statute  under  consideration,  it  must  be  read  and  o>n- 
strued  in  connection  with  section  1109  of  the  Code,  before 
quoted.  We  have  seen  that  under  the  last  section  agricul- 
tural societios  have  the  power  to  offer  and  award  premiums 
for  the  improvement  of  the  speed  of  horses,  and  as  a  means  to 
this  end  tiny  may  allow  horse-racing.  This  being  so,  we  do 
not  think  the  prohibition  in  this  respect  in  section  1114  ap- 
plies to  rucee  for  the  purpose  aforesaid,  when  controlled 
by  the  hoclcty.  It  seems  to  us  if  the  General  Assembly  had 
intended  to  prevent  such  societies  from  offering  premiums  for 
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the  fastest  horse  to  be  tested  by  a  race,  it  would  have  so  said 
ia  languugc  that  could  not  be  misunderstood. 

Gambling,  or  the  making  of  any  bet  or  wager,  is  prohibited 
by  statute,  Code,  §  4028;  but  horse-racing  is  not,  except  on  a 

3. :  public  highway.     Code,  §  4071.    The  oflfering  of 

public  policy,  a  premium  is  not  a  bet  or  wager.  "  In  a  wager  or 
bet  there  must  be  two  parties,  and  it  is  known  before  the 
chance  or  uncertain  event  upon  which  it  is  laid  is  accom- 
plished, who  are  the  parties  who  must  lose  or  win.  In  a  pre- 
mium or  award,  there  is  but  one  party  until  the  act,  thing  or 
purpose  for  which  it  has  been  oftered  has  been  accomplished. 
A  premium  is  an  award  or  recompense  for  some  act  to  be 
done.  A  wager  is  a  stake  upon  an  uncertain  event."  Alvord 
V.  Smith,  63  Ind.,  58;  Ham8  et  al.  v.  White,  81  N.  T.,  532. 
The  only  case  coming  under  our  notice  which  apparently 
holds  otherwise  is  Branson  Agricultural  and  Breeders  As- 
sociation  v.  Ramsdell,  24  Mich.,  441.  In  that  State,  how- 
ever, there  was  a  statute  prohibiting  "all  running,  trotting  or 
pacing  of  horses  ♦  *  *  for  any  bet  *  *  *  or 
award,"  and  it  was  made  a  penal  oflfense  to  contribute  or  col- 
lect any  **money,  goods  or  things  in  action  for  the  purpose  of 
making  up  a  purse,  plate,  or  other  valuable  thing  to  be  raced 
for  *  *  contrary  to  law."  This  statute  is  much  broader 
than  ours  and  therefore  the  cited  case  is  not  applicable. 

From  what  has  been  said  it  is  apparent  the  transaction  set 
forth  in  the  petition  is  not  contrary  to  public  policy. 

The  two  first  questions  must  be  answered  in  the  negative, 
and  the  third  in  the  afiirmative. 

II.  The  fourth  question  is  as  follows.  "Do  the  facts  stated 
in  the  petition  show  the  plaintifi^  to  be  the  real  party  in  inter- 

4. :  pre-   est  and  entited  to  sue  for  the  money  in  question  in 

cnutiedto.  this  case?"  The  plaintiff  had  charge  of  and  en- 
tered the  mare  for  the  race.  He  paid  the  entry  fee  and  thereby 
became  entitled  to  the  premium  if  earned.  This  question  must 
be  answered  in  the  affirmative. 
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IIL    The  fifth  is  as  follows.     "Is  notice  and  protest  given 

by  plaintiflF  to  the  officers  of  the  defendant,  as  set  forth  in  the 

5.  — : :  petition,  sufficient  to  estop  the  defendant  from  pay- 
notice  and        :       ,  ,  «•      ,        ,         .  X         , 
protest.          ing  (the  money  offered  to  the  winner)  to  the  owner 

of  the  horse  called  Woodbury  Chief,  or  otherwise  incar  a  lia- 
bility to  the  plaintiff?" 

The  averment  in  the  petition  is  in  effect  the  same  as  if  it 
had  been  stated  that  notice  was  given  to  the  defendant. 

This  on  demurrer  would  have  been  clearly  sufficient.  It  is 
possible  that  on  motion  the  plaintiff  would  have  been  com- 
pelled to  state  to  what  officer  or  person  the  notice  was  given. 

This  question  must  be  answered  in  the  affirmative. 

Afeibmiq). 


EioHMolm  y.  Shioklbb  fi?r  al. 

1.  Intoxicating  Llgaors:  action  for  DA>fAOBs:  joint  and  sbverii* 

LIABILITY.  Under  the  pleadings  and  evidence  in  this  case,  an  instrac- 
tion  that  if  defendant  sold  beer  to  pL^intitiTs  husband,  which  with  beer 
sold  him  by  others  produced  'fits  of  intoxication,"  he  was  liable  for  all 
the  damage  caused  thereby,  was  erroneous.  The  persons  furnishing  the 
liquor  were  not  joint  wrong-doers,  but  each  was  severally  liable  for  the 
damage  caused  by  his  own  acts. 

2.  : :  license:  surety  on  bond.    Where  the  defendant  was 

licensed  by  an  incorporated  town  to  sell  ale,  wine  and  beer,  and  gaTe  a 
bond  with  surety  to  pay  any  damage  any  person  might  sustain  by  rea- 
son of  his  sale  of  beer  or  liquor,  tiie  surety  would  be  liable  thereunder 
for  all  damages  recoverable,  whether  compensatory  or  exemplary,  not 
exceeding  the  amount  of  the  bond. 

Appeal  from  Marshall  DUtrict  Gowrt. 

Satqbday^  Dsoembeb  17. 

Action  by  a  wife  to  recover  damages  caused  by  sales  of 
wine,  beer  and  ale^  to  her  husband,  whereby  she  was  injured  in 
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lier  person  aad  means  of  support.    Judgment  was  rendered  on 
the  verdict  for  the  plain tiif  and  defendant  appeals. 

Jumes  Allison  and  O.  Caswell,  for  appellants. 

jP.  M,  Sutton  and  A.  P.  Lowert/y  for  appellee. 

Seevkrs,  J. — It  is  stated  in  the  petition  that  the  defendant 

Shickler,  sold  plaintiffs  husband  "wine,  beer  and  ale,  from 

1.  iNToxi-        ^^^®  ^^  time''  for  the  period  of  two  years  last  past, 

liquire?  ac-     "causing  the  oft  and  repeated  intoxication"  of  her 

ages:  Joint  "  Said  husbaud.     The  evidence  tended  to  support  the 

and  several        „  .  -     ,  .  .  ,      ,  it 

Uabuity.  allegations  of  the  petition  and  also  to  show  that 
during  said  time  the  plaintitt's  husband  procured  intoxicating 
liquors  of  other  persons  which  contributed  to  produce  the  in- 
toxication of  which  the  plaintiff  complains.  The  court  in- 
structed the  j<iry  as  follows: 

'*6.  If,  therefore,  under  the  instructions  above  given,  jou 
find  the  plaintiflp*  entitled  to  recover  damages  against  the  de- 
fendant, it  will  not  be  necessary  for  her  to  show  that  the  de- 
fendant sold  to  her  husband  all  the  beer  which  he  used,  and 
which  might  produce  his  intoxication.  If  the  defendant  sold 
beer  to  Richmond,  which  together  with  other  beer  sold  him  by 
others,  produced  his  intoxication,  and  the  plaintiff  was  injured 
thereby,  she  will  be  entitled  to  recover  from  the  defendant  the 
whole  damage  caused  by  such  fits  of  intoxication  as  he  aided 
to  produce.  But  if  she  has  sustained  damage  from  the  intoxi- 
cation of  her  husband,  which  intoxication  was  caused  by  beer 
purchased  wholly  of  others  than  the  defendant,  then  she  will 
not  be  entitled  to  recover  for  such  damage." 

It  was  held  in  Woolheather  v.  Risley^  38  Iowa,  486,  when  in- 
toxicating liquors  were  procured  of  different  persons,  during 
the  same  period  of  time,  a  recovery  could  be  had  of  any  one  of 
such  persons  who  contributed  to  the  intoxication  produced  by 
tlie  liquors  so  furnished.  It  was  not  determined  in  that  case 
that  one  of  such  persons  was  liable  for  the  whole  damages 
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caused  by  the  intoxication  to  which  several  persons  contrib- 
uted. In  Ennis  v.  Shiley,  47  Iowa,  552,  and  in  Englehen  v, 
Wtbher^  Id.,  558,  it  was  held  that  whoever  contributes  to  the 
habit  of  intoxication  is  only  liable  for  the  damages  caused  by 
Lis  own  acts. 

In  Kearney  v.  Fitzgerald^  43  Iowa,  580,  it  was  held  that 
whoever  contributes  to  a  single  act  of  intoxication,  whereby  dis- 
tinct damages  are  caused,  is  a  joint  wrong-doer  and  is  liable  for 
the  whole  damages.  See  also  La  France  v.  Krayer^  42  Iowa, 
143;  Jewett  v.  Wanshura,  43  Id.,  574,  and  Hitchner  v.  FMers, 
44  Iowa,  40. 

The  instruction  under  consideration  directs  the  jury  that  if 
the  defendant  sold  the  plaintiff's  husband  beer  which  caused 
"fits  of  intoxication,"  to  wliich  others  contributed,  he  was  liable 
fur  all  the  damages  caused  thereby.  By  the  use  of  the  words 
*fits  of  intoxication/'  the  court  no  doubt  meaT\t  repeated  or 
different  acts  of  that  character.  It  may  be  when  several  diflfer- 
ent  persons  contribute  to  distinct  acts  of  intoxication  they 
would  be  joint  wrong-doers  and  each  would  be  liable  for  the 
whole  damages.  But  as  no  such  case  is  presented  by  the  rec- 
ord before  us,  such  question  is  not  determined. 

The  correctness  of  the  instruction  must  be  determined  by 
reference  to  the  allegations  of  the  petition  and  evidence  intro- 
duced on  the  trial.  The  petition  does  not  allege  there  was  any 
specific  act  or  acts  of  intoxication  to  which  all  the  persons 
from  whom  the  plaintiff's  husband  obtained  liquor  contributed, 
and  the  evidence  tended  to  show  he  was  in  the  habit  of  becom- 
ing intoxicated  for  the  period  of  seventeen  years  preceding 
the  trial,  and  that  during  the  period  named  in  the  petition  lie 
procured  liquor  from  any  person  who  would  let  him  have  it. 
Under  such  circumstances  the  persons  furnishing  the  liquor 
cannot  be  deemed  joint  wrong-doers,  but  each  are  severally  lia- 
ble for  the  damages  caused  by  his  own  acts.  The  instructions 
under  consideration  was  therefore  erroneous. 

II.     The  defendant   Shickler  was  licensed  by  the  incorpora- 
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ted  town  of  State  Center  to  sell  wine,  beer  and  ale.   Before  he 
could  obtain  such  license  he  was  required  and  he  gave  a  bond 

1 : :  with  the  defendant  Bader  aa  his  surety,  which  was 

surety  on  Conditioned  among  other  things  that  defendants 
would  '^paj  any  damage  any  person  may  sustain, 
or  which  may  result  from  the  drinking  of  any  wine  or  beer,  or 
any  liquor  got  or  procured  at  his  saloon  or  place  of  business." 
The  court  instructed  the  jury  that  both  defendants  were  liable 
Qi'der  tiie  statute  for  exemplary  damages.  This  is  said  to  be 
erroneous  as  to  the  defendant  Bader.  But  we  think  Bader  is 
liable  under  the  conditions  of  the  bond  for  any  and  all  dama- 
ges the  plaintiiF  is  entitled  to  recover  not  exceeding  the  pen- 
alty of  the  bond. 

On  its  face  the  bond  is  unlimited  as  to  time  and  there  was 
no  evidence  introduced  on  the  trial  tending  to  show  for  what 
period  of  time  the  license  was  issued.  The  api>ellauts  insist 
that  all  or  some  of  the  acts  of  intoxication,  for  which  damages 
are  claimed,  were  caused  either  betbre  the  bond  was  given  or 
atler  all  liability  thereunder  had  ceased.  We  are  unable  to 
say  in  the  state  of  the  record  that  the  court  erred  in  giving  the 
instruction  aforesaid. 

III.  We  are  not  entirely  agreed  as  to  whether  the  declara- 
tions of  Hall  were  admissible,  but  as  the  plaintiff  can  obvi- 
ate the  objection  on  the  re-trial  by  asking  Hall  whether  he 
made  such  declaration,  we  deem  it  best  not  to  determine  the 
question  presented  at  this  time.  There  are  other  errors  dis- 
cussed by  counsel  but  as  they  will  not  likely  arise  on  the  re- 
trial it  is  not  deemed  necessary  to  determine  them. 

RSVEBSEI). 


"57    4221 
'jl29  ^1 


490  SUPREME  COURT  OF  IOWA, 

TUtany  v.  Henderson. 


Ta;^ANY  V.  Hkhdebsok. 

1.  Practioe:  appeal:  bill  of  exceptions.  Where  time  was  given  in 
which  to  file  a  hill  of  exceptions,  the  fact  that  the  appeal  was  perfected 
before  the  same  was  filed,  would  not  preclade  the  court  from  settling  and 
signing  the  bill.  A  party  can  appear  in  the  court  below  and  have  the 
record  corrected  after  an  appeal  has  been  perfected. 

2. :  amendment:  when  allowed.  Under  the  issues  and  circum- 
stances of  this  case,  an  amendment  conforming  the  allegations  of  the 
petition  to  the  facts  proved  though  offered  after  the  argument  of  ooon' 
sel,  was  proper  and  should  have  been  allowed. 

Appeal  from  Scott  Circuit  Court. 

Saturday,  Deobmbeb  17. 

Action  to  recover  possessiou  of  a  horse.  Tlie  ground  of  re- 
covery stated  in  the  petition  is  that  plaintiff  was  the  owner  of 
the  horse  and  therefore  entitled  to  the  possession.  The  an- 
swer denied  knowledge  of  plaintiff's  ownership,  and  alleged  the 
defendant  was  entitled  to  possession  under  a  contract  with  a 
former  owner,  whereby  the  detendant  was  entitled  to  a  lienoa 
the  horse  for  certain  money  due  him  by  such  owner. 

In  a  reply  the  plaintiff  pleaded  the  defendant  was  estopped 
from  setting  up  such  lien  or  that  he  was  entitled  to  possession. 
Trial  by  jury,  verdict  and  judgment  for  defendant,  and  plaint- 
iff appeals. 

Cla/rJc  ds  Heywoodj  for  appellant. 

Stewart  cfe  White  and  J,  J.  Parks^  for  appellee. 

Seevers,  J. — I.  Counsel  for  the  appellee  have  filed  a  motion 
to  strike  the  bill  of  exceptions  from  the  record  because  the  case 
i.  pRAci'icE :   was  pending  in  this  court  at  the  time  it  was  sierned 

appeal:  bill  ,  ^.,    ,       x  ^     ,  .  ^  . 

of  excepuona-  and  filed.  In  support  of  the  motion  Loomu  v. 
McKenzie^  ante^  77,  and  Carmichael  v.  VdndebuTj  51  Iowa, 
225)  are  cited.    These  cases  simply  hold  that  after  an  appeal 
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has  been  taken  and  perfected  the  court  below  has  no  power  to 
entertain  a  motion  to  correct  the  proceedings,  and  possibly  it 
may  be  said  the  court  cannot  make  any  determination  in  the 
case,  because  the  cause  has  been  removed  to  this  court.  The 
cases  cited  do  not  meet  the  requirements  of  the  one  before  us. 
In  the  present  case  a  motion  for  a  new  trial  was  overruled  on  the 
2d  day  of  May,  1881,  and  time  was  given  the  plaintiff  to  file  a 
bill  of  exceptions  on  or  before  the  16th  day  of  said  month,  on 
which  day  the  same  was  signed  and  filed.  On  the  2d  day  of 
May,  1881,  the  plaintiff  perfected  an  appeal  to  this  court. 

We  have  several  times  held  on  motion,  where  no  opinion  was 
filed,  that  although  an  appeal  had  been  perfected  a  party  might 
appear  in  the  court  below  and  have  the  record  perfected.  It 
is  not  essential  to  this  right  that  leave  should  be  given  by  this 
court.  The  essential  thing  being  to  have  the  record  perfected. 
Substantially  that  is  what  was  done  in  this  case.  The  Circuit 
Court  made  no  ruling  nor  did  it  take  jurisdiction  of  the  case, 
except  to  do  that  which  it  had  stipulated  might  be  done.  The 
motion  must  be  overruled. 

II.  The  horse  in  question  at  one  time  was  the  property  of  Jas. 
M.  Beardsley.     To  sustain  the  issue  on  his  part  plaintiff*  iutro- 

^ .         duced  in  evidence  an  absolute  bill  of  sale  of  the 

whiro  S-°*'    horse  from  Beardsley  to  him  and  rested.    There- 

^^^^"^^  upon  the  defendant  introduced  evidence  tending  to 

show  that  while  the  bill  of  sale  was  absolute  on  its  face  it  in 

fact  was  a  mortgage.    Whereupon  plaintiff  admitted  such  to 

be  the  fact. 

At  the  close  of  the  argument  of  the  counsel  of  the  defendant 
to  the  jury,  counsel  for  the  plaintiff  were  informed  that  an  in- 
struction in  substance  had  been  asked,  that  if  the  jury  found  the 
plaintiff  had  a  lien  on  or  qualified  interest  in  the  horse  instead  of 
being  the  owner,  as  alleged  in  the  petition,  he  could  not  recover. 
Upon  an  intimation  from  the  court  the  instruction  would  be 
given,  plaintiff  asked  leave  to  file  an  amended  petition  alleging 
that  at  the  commencement  of  the  action  he  was  entitled  to  the 


492  SUPKEME  COUET  OF  IOWA. 

Tiffany  v.  HendenoiL 

possespion  of  the  property  in  said  petition  described,  and  that 
liia  interest  was  that  of  a  mortgagee,  and  he  withdraws  any  alle- 
gation in  his  petition  inconsistent  therewith.  The  court  re- 
fosied  to  permit  the  amendment  to  be  filed  and  gave  the  in- 
6t ruction  aforesaid. 

Counsel  for  the  appellant  insist  the  instruction  was  erroneous 
BB  the  pleadings  stood  at  the  trial,  but  we  shall  not  stop  to  de- 
termine this  question,  because  we  think,  under  §  2689  of  the 
Code,  the  court  erred  in  refusing  to  permit  the  amendment  to 
the  petition  to  be  tiled  so  as  to  conform  it  to  the  established 
lacts.  It  has  been  said  more  than  once  by  this  court  that  to 
allow  amendments  to  the  pleadings  is  the  rule,  to  refuse,  the 
exception;  and  while  a  discretion  in  this  respect  is  reposed  in 
the  District  or  Circuit  Court,  such  discretion  is  of  a  legal 
character  and  will  be  reviewed  on  appeal.  No  two  cases  are 
precisely  alike  and  therefore  no  beneficial  result  would  follow 
from  a  citation  of  the  numerous  cases  which  support  the  above 
proposition.  See,  however,  Hinkle  v.  Davenport^  38  Iowa, 
355. 

The  aflSrmative  fact  that  the  plaintiff  was  a  mortgagee  only 
was  not  stated  in  the  answer,  although  the  defendant  had 
knowledge  of  such  fact.  The  first  knowledge  the  plaintifi^  had 
the  defendant  would  so  claim  was  after  the  plaintiff  had  rested 
hia  case,  and  when  this  claim  was  made  the  controversy  be- 
tween these  parties  was  as  to  who  was  entitled  to  the  posses- 
sion of  the  horse  under  their  respective  liens.  So,  too,  under 
the  petition  and  answer  the  issue  was  the  same,  that  is,  who 
was  entitled  to  the  possession.  The  ground  upon  which  the 
plaintiff  claimed  the  possession,  while  material,  was  not  the 
main  thing.  The  ^'substantial  claim"  was  as  to  the  possession, 
and  this  was  not  changed  by  the  amendment  proposed  to  be 
filed.  As  the  defendant  introduced  evidence  showing  the 
plaintiff  was  a  mortgagee  he  could  not  be  prejudiced  or  sur- 
prised by  allowing  the  amendment,  and  in  fact  no  such  claim 
is  made. 
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It  cannot  be  said  the  proposition  to  amend  was  made  too 
late,  for  we  think  it  may  be  said  it  is  never  too  late  to  amend 
the  pleadings,  if  substantial  justice  is  thereby  attained  and  the 
rights  of  no^ne  unduly  infringed. 

By  allowing  the  amendment  justice  will  be  promoted  and 

the  real  merits  of  this  controversy  determined. 

Kbvebsbd. 


MsBBrrT  ET  AL.  V.  Gbovbb. 

1.  Sxeoution:  ezistbnob  of:  issxtiko  second  bxeoution.    An  ezecu- 
.  tioD,  ordinarily,  mnst  be  regarded  as  existing  until  it  has  been  returned; 

and  in  cases  where  that  cannot  be  done,  it  devolves  upon  the  party  in 
interest  te  allege  apd  prove  facts,  showing  that  a  second  execution  might 
lawfully  issue. 

2.  :  jUDGMEiTTCREDrroB:  PUBCHASBBT.  Where  the  judgment  Cred- 
itor became  the  purchaser  at  a  sale,  under  a  second  execution,  issued  at 
his  instance,  before  the  first  execution  was  returned,  he  was  bound  to 
know  whether  such  second  execution  was  lawfully  issued. 

8.  :  SALE  SET  ASIDE.    Where  the  sale  under  the  first  execution  was 

set  aside,  but  the  levy  was  not,  it  would  seem  an  execution  could  prop- 
erly issue  as  provided  by  section  3086,  Code. 

Ajppeal  from  Chiclcasaw  Circuit  Court. 
Satubday,  December  17. 

The  petition  states  the  plaintiff  Sianda  Merritt  is  the  owner 
of  certain  real  estate,  which  is  fully  described,  and  that  Thos. 
J.  Merritt  is  her  husband.  That  in  1875  the  defendant  ob- 
tained a  judgment  against  said  Thomas  for  $3,620.36,  with  in- 
terest at  ten  per  cent,  and  a  foreclosure  of  a  mortgage  on  said 
real  estate  against  both  the  plaintiffs. 

That  in  February,  1879,  an  execution  was  issued  on  the 
judgment  of  foreclosure  and  levied  on  the  real  estate,  and  the 
same  on  March  8th,  1879,  sold  thereunder  to  the  defendant 
for  an  amount  sufficient  to  satisfy  the  judgmeut,  except  in  tba 
amount  of  $72,  and  the  execution  was  duly  returned. 
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That  on  the  aecond  day  after  said  sale,  another  execution  was 
issued  on  said  judgment,  and  the  same  levied  on  the  prop- 
erty of  said  Thomas,  which  was  sold  and  $30  realized. 

That  no  return  of  this  execution  has  been  mad^,  nor  has  the 
money,  or  any  part  thereof,  received  from  the  sale  of  said  prop- 
erty been  credited  on  the  judgment. 

That  in  November,  1879,  the  court  set  aside  the  sale  of  the 
real  estate,  and  immediitely  thereafter  another  execution  was 
issued  upon  the  judgment  of  foreclosure  for  the  full  amount 
of  said  judgment  and  the  further  sum  of  $428.88. 

That  no  abandonment  of  the  levy  on  the  real  estate,  under 
the  first  execution,  was  ever  made.  Notwithstanding  which 
fact,  a  levy  on  the  real  estate  was  made  under  said  last  execu- 
tion and  the  same  sold  to  the  defendant.  Wherefore  plaintiffs 
insist  that  the  last  named  sale  is  void  and  they  ask  the  same  to 
be  set  aside  and  the  sheriff  enjoined  fron^  executing  a  deed  to 
the  purchaser. 

There  was  a  demurrer  to  the  petition  on  the  ground  the  facts 
stated  did  not  entitle  t!ie  plaintiffs  to  the  relief  demanded.  It 
was  sustained  and  plaintiffs  appeal. 

Potter  cfe  Bonai/ne^  for  appellants. 

Powers  <&  Kenyon^  for  appellee. 

Servers,  J. — I.    The  statute  provides  "but  one  execution 

shall  be  in  existence  at  the  same  time."    Code,  §  3025.    It  is 

1. execution:  i^^sisted  the  last  execution  and  sale  thereunder 

bsuing^sec-'    should  be  Set  aside,  because  there  was  outstand- 

ond  execu-        ,  .  , .  i  •  t     i      i        .  i 

liua.  ing  a  previous  execution,  which  had  not  t)een  re- 

turned. In  support  of  this  proposition,  in  addition  to  the 
statute,  Ledfjard  v.  Buckell  et  al.j  6  Hill,  571;  Dorland  v, 
Dorland  et  al,^  5  Cow.,  417,  are  cited.  These  cases  were  de- 
termined on  motions  to  set  aside  the  executions,  as  having 
been  irregularly  issued,  and  we  incline  to  think  there  may  be 
a  difference  where  the  execution  is  attacked  before  a  sale,  and 
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where  an  action  in  equity  is  brought  afterward  to  set  the  sale 
aside.  If,  however,  the  case  is  brought  within  the  statute, 
other  authority  is  not  required. 

That  an.  execution  had  been  issued,  and  a  sum  of  money 
realized  by  a  sale  of  property  before  the  return  day  of  the 
execution,  which  has  not  been  credited  on  the  judgment,  is 
admitted  by  the  demurrer.  It  is,  however,  said  by  counsel 
for  the  appellee  the  statute  only  applies  where  the  firet  execu- 
tion WH8  in  existence  at  the  time  the  second  issued,  and  that 
au  execution  is  not  in  existence  wtien  the  return  day  has  pas- 
sed. That  to  exist  is  "  to  live,  to  have  life  or  animation."  We 
incline  to  think  this  is  so.  But  an  execution  has  sufficient 
life  to  sustain  a  sale  made  after  the  retuni  day,  if  the  levy 
was  made  before.  For  some  purposes  then,  an  execution  has 
an  existence  after  the  return  day.  If  for  any  purpose,  the 
statute  applies.  We,  therefore,  think  an  execution  must  be 
regarded  as  existing  until  it  has  been  returned. 

Under  the  statute  it  is  not  material  whether  a  levy  had 
been  made  under  the  outstanding  execution  or  not,  or,  if  made, 
whether  the  property  had  been  sold  or  n'>t.  While  one  exe- 
cution is  in  existence  another  cannot  issue.  This  is  the  rule. 
There  may  be  exceptions,  however,  to  such  rule.  The  execu- 
tion may  have  been  lost  or  destroyed,  but  if  so,  a  return  of 
that  fact  could  be  made.  But  there  may  be  cases  where  this 
could  not  be  done.  If  so,  we  think  it  devolves  on  the  plaint- 
iif  in  execution,  or  the  party  claiming  under  the  sale,  if  it  is 
essential  as  to  him  to  be  shown,  to  allege  and  prove  the  facts 
which  it  is  claimed  avoid  the  statute. 

IL  Having  reached  the  cjnclusion  the  execution  under 
which  the  last  sale  of  the  real  estate  was  made  was  irregular 

2  :jud«-  *^^  issued  without  authority  of  law,  it  remains  to 

i?»r"Vu^iase  be  determined  whether   the  sale   should   be  set 

^^'  aside.     Whether  the  sale  should  be  set  aside  if  a 

8f  ranger  to  the  execution  had  been  the  purchaser,  we  have  no 

uce:ision  to  determine,*b«cau8e  in  the  case  before  us  the  pur- 
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chaser  ja  the  plaintiff  in  execution.  While  it  has  been  held 
that  as  to  outstanding  equities  a  judgment  creditor,  when  he 
becomes  a  purchaser  under  execution,  is  piote^ted  to  the  same 
extent  as  a  stranger,  Butterfield  v.  WaUhy  21  Iowa,  97,  it  has 
aUo  been  held  that  such  creditor  is  charged  with  notice  that 
an  appeal  had  been  taken,  and  therefore  he  cannot  be  a  bona 
Jide  piiifihaser,  and  not  affected  by  the  reversal  of  the  judg- 
ment. Twogood  V,  Frankliiiy  27  Iowa,  239.  The  same  prin- 
ciple should  apply  here  because  both  executions  issued  at  the 
instance  of  the  judgment  creditor,  and  it  was  his  duty  to  see 
the  first  was  returned  before  the  second  issued.  Ue  was, 
therefore,  bound  to  know  the  second  execution  could  lawfully 
issue,  and  as  to  him,  we  think-  the  court  erred  in  sustaining 
the  demurrer. 

III.  The  sale  of  the  real  estate  under  the  first  execution 
was  set  aside,  but  the  levy  was  not.     It  would  seem,  there- 

^_ j^^j^  fore,  an  execution   could  properly  issue,  aa  pro- 

^.eta^ii^^,  vided  in  Code,  §  3086,  and  the  property  so  levied 
on  disposed  of.  But  it  is  said  the  section  aforesaid  only  ap- 
plies where  there  is  no  sale  for  want  of  bidders.  We  are  not 
infurriied  why  the  sale  was  set  aside,  but  it  must  have 
been  because  it  was  illegal.  If  so,  there  was  no  sale,  and  con- 
seqiiently  no  bidders;  or  if  there  were  no  bids  made,  which  the 
law  will  recognize,  it  can  and  should  be  said  there  was  no  sale 
fur  warit  of  bidders,  and,  therefore,  the  last  execution  under 
whicli  tliii  real  estate  was  sold  was  irregular.  Downardv. 
Cremfidvj,  49  Iowa,  296.  As  the  same  property  was  levied 
on  under  the  last  execution  as  had  been  levied  on  under  the 
tiiat,  we  do  not  determine  whether  the  last  sale  should  be  set 
aiside  or  not  for  this  reason. 

lY.  We  are  at  a  loss  to  know  why  the  execution  was  is- 
sued for  $428.88  more  than  was  called  for  or  due  on  the  judg- 
ment. That  the  execution  for  this  reason  should  be  quashed 
on  molLon,  we  are  inclined  to  think,  but  whether  the  sale  should 
be  set  aside  for  this  reason,  we  do  not  determine,  because  un- 
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necessary.      See,  however,  Borer  on  Judicial  Sales,  section 

782. 

Reversed. 


Long  v.  Long. 


1.  Judges  of  Election:  befusing  tote:  mistake  of  law.      Id  an 

action  against  the  judges  of  election  for  refusing,  at  a  general  election, 
to  receive  and  deposit  plaintiff's  vote,  the  defendants  may  plead  and 
prove  an  honest  mistake  of  law,  in  mitigation  of  damages. 

2.  :    :   belbasb  op  joint  tort-fbasob.     The  release  of  one 

joint  tort  feasor  is  the  release  of  all.  Held,  that  this  defense  was  suffi- 
ciently presented  by  the  answer  in  this  case,  and  that  the  verdict,  ba^ed 
upon  such  release,  was  supported  by  the  evidence. 

Appeal  from  DeloAJoare  Ovrouit  Court. 

Saturday,  December  17. 

The  defendant  was  one  of  the  judges  of  election  of  the 
Delaware  Center  voting  precinct,  at  the  general  election  in 
November,  1880.  The  plaintiff  oflfered  to  vote  at  said  elec- 
tion. Ilis  vote  was  challenged  by  a  bystander,  and  his  ballot 
was  refused.  He  brought  this  action  against  the  defendant, 
and  also  against  one  Feet,  another  of  said  judges,  claiming 
that  he  was  a  legal  voter  of  said  precinct;  that  upon  being 
challenged,  he  requested  the  said  judges  to  administer  to  hiui 
the  oath  required  by  law  to  be  administered  to  persons  whose 
votes  are  challenged,  and  that  said  judges,  "without  the  fear 
of  God  before  their  eyes,"  did  willfully  and  maliciously  re- 
fuse to  administer  the  oath  and  refused  to  receive  and  deposit 
plaintiflF's  ballot  in  the  ballot  box,  to  his  damage  in  the  sura 
of  $1,000,  for  which  he  asked  judgment.  Afterwards  the 
action  was  dismissed  as  to  said  Peet. 

The  defendant  answered  by  admitting  he  was  judge  of  the 
election,  and  that  plaintiff  piesented  himself  at  the  polls  and 
ulfered  to  vote;  that  he  was  challenged,  and  his  ballot  was  re- 
.  Vol.  LVIL— 32 
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fused.  But  he  denied  that  plaintiff  requested  him  to  admin- 
ister the  oath  required  in  such  cases,  and  that  he  was  informed 
and  believed  the  plaintiff  had  received  from  the  other  jndges 
of  election  full  satisfaction  and  compensation  for  all  damages 
done  him,  by  the  said  judges  of  election. 

He  further  averred,  in  mitigation  of  damages,  that  he  of- 
fered to  administer  to  the  plaintiff  an  oath  furnished  him  by 
the  county  auditor,  as  the  oath  prescribed  by  law  to  be  ten- 
dered to  parties  challenged;  that  he  believed  that  to  be  the 
oafh  prescribed  by  law,  and  acted  without  intent  to  injure 
plaintiff  in  refusing  to  administer  any  other  oath  than  that 
given  by  the  county  auditor. 

There  was  a  trial  by  jury,  a  verdict  and  judgment  for  de- 
fendant.    Plaintiff  appeals. 

J.  M.  Brayton  and  /.  N.  Sullivan,  for  appellant. 

Blair  dk  Dunham,  for  appellee. 

EoTHBocK,  J. — I.  The  evidence  tended  to  show  that  the 
plaintiff  was  a  resident  and  voter  of  the  election  precinct, 
1  rur»o»8  0F  "^^^^  ^®  presented  his  ballot  and  was  challenged. 
J^'rn^inifvoU:  That  with  the  poll  books  sent  out  by  the  auditor 
Slw.  ^  ^  there  was  a  form  of  oath  to  be  administered  to 
persons  challenged,  by  which  they  were  required  to  testify 
that  they  had  been  resident  of  the  township  for  ten  days. 
This  oath  was  tendered  to  the  plaintiff  and  he  refused  to  take 
it,  and  the  attention  of  the  jndges  was  called  to  section  620, 
of  the  Code,  which  furnishes  the  form  of  oath  and  omits  the 
ten  days  residence  in  the  township  or  precinct.  After  consul- 
tation the  judges  determined  to  adhere  to  the  printed  instrno- 
tions  in  the  poll  book,  inasmuch  as  the  Code  was  published 
in  1873,  and  the  law  might  be  changed,  as  indicated  by  the 
tbriJi  prescribed  by  the  auditor.  These  facte  were  practically 
tmdieputed. 

The  court   instructed   the    ]ury  as   follows:    "Under  the 
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pleadings  and  nndisputed  facts  shown  by  the  testimony,  the 
action  of  the  defendant  to  tins  suit  was  contrary  to  law,  and 
an  invasion  of  the  rights  of  the  plaintiff  as  a  voter,  and  the 
only  questions  for  your  consideration  are:  1st.  Whether  there 
has  been  such  an  arrangement  between  plaintiff  and  the  d^ 
fendant  Feet,  as  in  law,  operates  as  a  discharge  as  to  defend- 
ant Long,  and  if  not,  then  to  what  extent  plaintiff  is  entitled 
to  damages." 

Other  instructions  were  given  to  the  effect  that  the  wrong 
done  was  a  joint  tort,  and  that  if  plaintiff  made  a  settlement 
with  Peet  for  the  (Jamages  complained  of,  and  for  a  valuable 
consideration  released  him  from  all  further  liability,  then  the 
defendant  Long  was  also  released. 

Another  instruction  was  given  as  to  the  measure  of  dam- 
ages in  case  there  had  been  no  release,  in  which  the  court  told 
the  jury  that  if  the  defendant  acted  without  malice,  the 
plaintiff  was  only  entitled  to  nominal  damages,  but  that  if 
his  act  was  willful,  additional  and  exemplary  damages  should 
be  given. 

The  plaintiff  asked  the  court  to  instruct  the  jury  to  the 
effect  that  the  defendant  could  n6t  plead  or  show  ignorance  of 
the  law  as  a  just  cause  or  excuse.  The  instruction  was  refused 
and  the  refusal  is  assigned  as  error. 

We  think  the  ruling  was  correct.  The  court  instructed  the 
jury  that  there  must  be  a  verdict  for  the  plaintiff  in  some 
amount,  unless  there  was  a  discharge  by  reason  of  the  alleged 
settlement.  The  amount  of  the  verdict  depended  largely  upon 
the  alleged  malice  of  the  defendant.  He  pleaded  the  mistake  as 
to  the  law,  merely  in  mitigation  of  damages.  If  he  honestly 
believed  that  the  form  of  oath  furnished  by  the  auditor  was 
correct  and  acted  in  that  belief,  this  would  go  far  in  mitigation 
of  damages,  and  defendant  had  the  undoubted  right  to  plead 
and  prove  it. 

II.     It  is  next  urged  that  the  court  erroneously  refused  to 
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instruct  the  jury  that  a  promise  by  plaintiff  not  to  sue  Peet, 

2^ . .  made  subsequently  to  his  agreement  to  dismiss  the 

pinttort? »     suit  (if  such  agreement  was  made),  would  be  with- 
out consideration  and  of  no  force,  if  made  after 
the  agreement  to  dismiss  was  concluded. 

The  refusal  to  give  this  instruction  was  correct,  because  all 
the  facts  as  to  a  settlement  with  Peet  and  dismissal  of  the  suit 
as  to  him,  and  the  promise  not  to  bring  another  suit  against 
him,  are  shown  by  the  evidence  to  be  part  of  the  same  transac- 
tion. 

III.  Another  objection  was  made  to  thg  instructions  as  to 
the  discharge,  by  the  settlement  with  Peet,  upon  the  ground 
that  they  were  unwarranted  from  the  pleadings.  The  answer 
as  it  appears  to  us  sufficiently  presents  that  defense.  It  was 
presented  and  pleaded  as  a  complete  defense,  and  was  not  at- 
tacked by  demurrer  or  motion. 

IV.  Under  the  instructions  of  the  court  the  jury  must  have 
found  that  the  plaintiff  received  full  compensation  from  Peet 
for  the  joint-wrong  done  him.  It  is  objected  that  the  verdict 
is  not  supported  by  the  evidence.  We  think  it  is.  It  appears 
that  the  plaintiff  and  Peet  had  an  interview  and  that  the  latter 
paid  one-half  of  the  costs  of  the  suit,  under  an  agreement  that 
the  suit  should  be  dismissed  as  to  him  and  not  again  renewed. 
Peet  also  published  a  card  acknowledging  that  he  Was  wrong 
in  refusing  the  vote,  and  that  he  was  sorry  for  it.  The  point 
made  that  these  were  not  concurrent  acts  is  not  well  taken. 
The  jury  were  warranted  in  finding  that  all  these  acts  were  but 
one  transaction,  and  they  were  also  warranted  in  finding  that  the 
amount  paid  by  Peet  was  full  compensation  for  the  injury. 
The  release  of  one  joint  tort-feasor  is  a  release  of  all.  Turner 
V.  Hitchcock^  20  Iowa,  310.  In  the  case  of  Ellis  v.  Eason^ 
Tiie  Reporter,  vol.  11,  p.  70,  relied  on  by  appellant,  the  wrong 
done  was  a  joint  trespass,  in  cutting  and  carrying  away  a  large 
number  of  saw-logs  of  the  value  of  more  than  111,000.    The 
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plaintiff  settled  with  one  of  the  wrong-doers  for  $200,  with  the 
understanding  that  he  (plaintiff)  was  to  look  to  the  other  parties 
for  compensation.  It  was  held  the  agreement  was  no  bar  to 
an  action  for  the  balance  of  the  damages. 

In  the  case  at  bar  the  damages  are  not  susceptible  of  estima- 
tion in  money  or  of  a  division  into  parts.  The  most  that  can 
be  fairly  claimed  under  the  evidence  was  that  the  defendant,  if 
liable  at  all,  was  liable  for  a  mere  technical  disregard  of  his 
duty  as  an  ofldcer,  and  under  circumstances  thatlio  jury  would 
be  warranted  in  finding  that  he  was  actuated  by  malice. 

We  find  no  error  in  the  record  and  are  united  in  the  opinion 

that  the  judgment  should  be 

Affibmed. 


The  State  v.  Lucas.  ,  £  SgJ 

67    60l| 

Criminal  Law :  sufficiency  of  bvidencb  to  sustain  conviction,  w*  W 
Evidence  considered  and  held  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  was  present  and  accessory  to  the  robbery. 

:  evidence:  party  not  bound  by.    The  State,  by  introducinpr 

proof  of  certain  testimony  p^iven  by  the  defendant  upon  a  former  trials 
is  not  bound  thereby  to  admit  that  such  testimony  was  true. 

accessory.    It  is  not  necessary  that  the  evidence  of  an 


unlawful  combination  to  commit  a  crime,  should  be  direct  and  positive. 
The  defendant's  connection  with  the  transaction  being  shown,  it  is  for 
the  jury  to  determine  from  all  the  circumstances,  whether  he  was  there 
as  an  honest  dupe  or  as  a  crinynal  accessory. 

4.  : :  sentence  not  excessive.    In  view  of  the  aggravated 

circumstances  of  this  case,  the  sentence,  imposing  but  little  more  than 
half  the  maximum  punishment  allowed  by  law,  was  not  excessive. 

Appeal  from  Allamakee  District  Court. 

Satubday,  Deoembeb  17. 

The  defendant  was  indicted  jointly  with  Charles  Wood  and 
James  White  for  a  robbery  from  the  person  of  R.  G.  Edwards, 
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perpetrated  by  assaulting  and  wounding  him  with  deadly 
weapons.  The  defendant  was  tried,  convicted,  and  sentenced 
to  the  penitentiary.  He  appeals.  The  case  was  before  us  on 
a  former  appeal.    See  65  Iowa,  821. 

L,  Bullisy  for  appellant. 

Smith  MoPhersoriy  Attorney-general^  for  the  State. 

Dat,  J. — I.  It  is  insisted  that  the  evidence  is  not  saffi- 
cient  to  support  the  verdict.  R.  Q.  Edwards,  in  substance, 
1  CRIMINAL  testified  that  he  was  watchman  tor  Hemmingway, 
cieiTcyoi^vi-  Barclay  &  Co.,  who  were  running  a  steam  saw 
tain  convic-"  mill,  and  had  a  safe  in  a  little  brick  office  not  far 
from  the  mill.  That  about  three  o'clock  on  the 
morning  of  August  4,  1879,  whilst  he  was  out  examining  the 
logs  and  looking  to  see  that  all  was  right,  two  men,  one  armed 
with  a  club  and  the  other  with  a  revolver,  assaulted  him;  that 
the  one  armed  with  a  revolver,  whom  he  supposed"  to  be  Lucas, 
the  defendant,  held  the  revolver  to  his  face  and  ordered  him 
to  lie  down,  whilst  the  other,  whom  he  identified  as  Wood,  and 
who  is  referred  to  in  the  evidence  as  the  Kid,  hit  him  with  a 
club  about  three  feet  long;  that  he  reeled,  and  when  he  came 
to.  Wood  was  on  his  breast  and  there  was  a  noose  around  his 
feet,  and  the  other  man  was  standing  back  of  him;  that  they 
said  they  didn't  want  to  hurt  him  if  he  would  only  submit; 
that  they  were  going  for  the  safe;  that  one  of  them  said  to 
the  other,  "  now  let's  go  for  the  safe,"  and  that,  whilst  the 
other  man  went  for  a  sledge.  Wood  rifled  his  pockets,  and 
took  three  dollars,  all  the  money  he  had.  The  witness  fur. 
ther  testified  that  the  man  who  went  for  a  sledge  came  back 
and  stood  over  him.  "And  he  asked  me  if  I  had  any  money, 
and  he  asked  if  the  Kid  had  taken  it  all,  and  I  said  he  had, 
and  he  asked  .if  three  dollars  was  .all,  and  I  told  him  yes." 
The  witness  testifies  that  he  can't  positively  identify  the  man 
wlio  presented  the  revolver,  though  he  is  satisfied  in  his  own  mind 
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who  it  was.  The  witness  had  a  lantern,  the  light  of  which  he 
threw  upon  the  men,  bnt  they  had  handkerchiefs  tied  around 
their  faces.  He  testifies  to  certain  appearances  of  the  eye- 
brows and  a  peculiar  shrng^ing  of  the  shoulders,  by  which  he 
thinks  he  recognizes  the  defendant.  Upon  the  other  hand,  the 
witnesses  for  the  defendant  testify  that  the  defendant  has  no 
peenliar  habit  of  shrugging  the  shoulders.  The  whole  testi- 
mony of  the  witness  amounts  simply  to  this,  that  the  witness 
is  satisfied  in  his  own  mind  that  defendant  is  one  of  the  par- 
ties who  assaulted  him,  although  he  cannot  state  positively 
that  such  is  the  fact  Positive  certainty  is  scarcely  ever  at- 
tainable except  as  to  mathematical  truths.  There  is  no  rule  of 
law  which  requires  that  a  witness  shall  be  positively  certain 
of  a  fact.  The  liability  to  error  and  mistake  is  so  great  in  all 
human  operations,  that  a  suspicion  generally  arises  as  to  the 
honesty  of  a  witness  who  will  not  admit  the  possibility  of  his 
being  mistaken.  We  do  not  feel  warranted  in  holding  that 
the  e^dence  was  not  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  was  present  at  the  transaction  referred  to 
by  the  witness. 

II.  It  is  claimed,  however,  that  conceding  the  defendant  to 
have  been  present  at  the  time  referred  to  by  the  witness,  still 
the  evidence  does  not  connect  the  defendant  with  the  robbery 
in  question,  but  shows  that  it  was  perpetrated  by  Wood  whilst 
the  defendant  was  after  the  sledge,  and  tliat  the  only  offense 
contemplated  by  the  defendant  was  the  roi>bery  of  the  safe. 
From  the  fact,  however,  that  the  defendant  returned  and 
asked  the  witness  if  he  had  any  money,  and  if  the  Kid  had 
taken  it  all,  and  if  three  dollars  was  all,  the  jury  might  well 
find  that  the  purpose  of  the  defendant  and  Wood  was  not  lim> 
ited  to  the  mere  robbery  of  the  safe,  but  that  it  included  as 
well  the  obtaining  of  any  money  which  the  witness  might 
have  upon  his  person.  We  think  that,  under  the  doctrine  an- 
nounced by  the  court  in  its  instructions,  and  under  the  doc- 
trine announced  by  this  court  upon  the  farmer  appeal,  the 
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jury  might  well  find  that  the  defendant,  if  present  at  the 
time  referred  to,  was  accessory  to  the  robbery  of  Edwards. 
Tlie  verdict  is  not  opposed  to  the  instructions,  taking  them 
all  together  and  considering  them,  as  must  be  done,  as  limit- 
ing and  qualifying  each  other. 

III.  The  State  introduced  proof  of  certain  testimony  which 
the  defendant  gave  upon  the  former  trial.  Respecting  this  the 
2, .  evi-  defendant     asked   the     following     instructions: 

not^ou^d^  **  When  the  State  proves  the  admission  of  defend- 
ant,  as  evidence  in  its  favor,  it  thereby  introduces 
the  same  as  credible  and  truthful,  and  the  plaintiff  in  so  intro- 
ducing it  is  bound  by  it  as  truthful." 

The  refusal  to  give  this  instruction  is  assigned  as  error. 
This  instruction  was  properly  refused.  The  testimony  of  a 
defendant,  upon  a  former  trial,  may  be  of  so  unreasonable  and 
contradictory  a  character  as  to  furnish  evidence  of  its  own  un- 
truthfulness. The  State,  by  proving  that  the  defendant  gave 
such  testimony,  is  not  bound  to  admit  that  it  is  true.     ^ 

IV.  The  defendant  assigns  as  error  the  giving  of  the  fol- 
lowing instructions: 

"If  you  are  satisfied  beyond  a  reasonable  doubt,  after 
considering  and  comparing  all  the  evidence  in  the  case,  that 

3^ . .  Lucas  and  his  associates  went  to  Lansing  with  the 

accessory.  commou  purpose  and  design  to  commit  any  crime 
that  the  circumstances  might  give  them  an  opportunity 
to  commit,  and  that  the  intention  of  Lucas  was  to  aid  and 
abet  his  associates  in  anything  they  might  do  in  the  consumma- 
tion of  such  design,  either  by  rowing  them  to  Lansing,  oi 
waiting  in  the  boat  there  for  them  while  they  went  ashore,  or 
in  aiding  them  afterwards  to  escape,  if  for  the  purpose  of 
evading  justice,  whether  done  for  a  general  compensation  of 
$25  or  other  sum,  or  with  intent  to  share  in  the  proceeds  of  anj 
robbery  his  associates  might  commit,  whether  he  left  the  boat 
or  not,  he  is  equally  guilty  with  his  associates  of  any  robbery 
tlic^y,  or  either  of  them,  committed." 
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This  instraction  is  in  barmouy  wilb  the  law  as  announced 
by  this  court  on  the  former  appeal.  It  is  claimed,  however, 
that  there  is  no  evidence  that  the  defendant  and  his  associates 
combined  for  any  purpose  or  for  any  crime.  It  is  not  necessaiy 
that  the  evidence  of  an  unlawful  combination  to  commit  a 
crime,  should  be  direct  and  positive.  It  may  be  extracted 
from  the  circumstances  connected  with  the  transation.  See 
Miller  v,  Dayton^  ante^  p.  428,  and  authorities  there  cited. 

It  was  proved  that  the  defendant  testified  upon  the  former 
trial  that  he  was  hired  by  the  Kid  and  James  White  to  row 
them  down  to  Dubuque  for  $25.  That  they  had  staid  at  New  Al- 
bin  the  night  before  they  came  to  Lansing,  and  that  they  came 
to  Lansing  about  12  o'clock  or  a  little  before,  and  that  the  boys 
went  up  town  after  something,  and  that  during  this  time  ho 
was  asleep  while  the  boys  were  up  town,  and  that  the  boys 
came  in  a  great  hurry  in  the  morning  and  ordered  him  to  row 
across  the  river,  and  White  put  himself  in  the  bottom  of  the 
boat,  jgid  that  he  pulled  them  across  to  the  Wisconsin  shore 
and  sunk  the  boat  and  went  across  the  country  to  La  Crosse. 

It  was  further  shown  that  he  testified  that  the  two  men  di- 
vided money  in  the  boat,  and  that  the  satchel,  containing  burg- 
lar's tools,  which  was  produced  in  court,  looked  like  the 
satchel  which  they  carried.  The  connection  of  the  defendant 
with  Wood  and  White  was  thus  shown  by  his  own  admissions. 
Whether  he  was  with  them  as  an  honest  dupe,  or  as  a  criminal 
accessory,  was  for  the  jury  to  determine  from  all  the  circum- 
stances of  the  case. 

V.  It  is  claimed  that  the  sentence  is  excessive.  Upon  the 
former  conviction  the  defendant  was  sentenced  to  twelve  years 
4.  — : :  imprisonment.     He  had  served  seven  months  and 

sentence  not  *  ,11  i     .  1 

excessive,  one  day  when  he  was  released  by  a  reversal  ot  the  case. 
Upon  his  second  conviction  he  was  sentenced  to  twelve  years  im- 
prisonment, less  seven  months  and  one  day.  The  maximum 
punishment  for  the  offense  charged  in  the  indictment  is  im- 
prisonment for  twenty  years.    Although  the  amount  taken  is 
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small,  the  circumstances  are  aggravated.  In  imposing  but 
little  more  than  half  the  maximum  punishment  authorized,  we 
cannot  say  the  court  erred. 


EaSTON  v.  StBOTHEB  &  OONKLIN  ET  AL. 

1.  Promissory  Note :  aoaikstpabtnkiiship:  purchase  btpabthee. 
A  partner  cannot,  by  purchase,  become  tlie  owner  of  an  ontstanding 
note  aurainst  the  partnership;  and  if,  in  an  attempted  compromise  of 
a  firm  note  by  one  partner,  there  was  a  mfttaal  mistake  as  to  the 
amount  due.  the  payment  was  good  only  for  the  amount  paid,  and  not 
as  full  satisfaction  of  the  note. 

2. :  bvtdknce:  indobsers:  surbbndbb  of  security.    Evidence 

considered;  held  insufficient  to  show  a  surrender  by  the  indorsers,  of 
certam  security  held  by  them,  upon  lihe  belief  of  pigment  and  dischaiige 
of  the  note. 

Appeal  from  Howard  Circuit  Court. 

Saturday,  December  17. 

Action  to  recover  an  alleged  balance  upon  a  promissory  note. 
The  petition  avers  that  the  note  was  executed  by  the  defend- 
ants, Strother  &  Conklin,  to  the  defendants,  Day  Bros.,  and 
indorsed  by  them  to  the  plaintiff;  that  it  was  made  May  10, 
1877;  that  it  was  drawn  for  $1,400,  and  bears  ten  per  cent  in- 
terest. The  petition  admits  a  payment  of  $1,475,  as  made 
December  20,  1878. 

The  defendants,  Strother  &  Conklin,  for  answer,  aver  that 
the  note  was  purchased  December  20, 1878,  by  W.  Strother,  a 
member  of  their  firm  for  $1,475,  and  was  delivered  to  him, 
and  that  he  still  owns  the  same. 

They  also  aver  in  a  separate  count  that  the  note  is  fully  paid. 

To  the  count  in  the  answer  alleging  the  purchase,  the 
plaintiff  demurred  upon  the  ground  that  the  count  showed 
that  Strother  was  purchasing  his  own  debt,  and  on  the  further 
ground  that  he  did  not  pay  the  amount  due  on  the  note.    The 
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court  sustained  the  demurrer,  and  the  defendants,  Strother 
&  Conklin,  excepted. 

The  defendants.  Day  Bros.,  for  answer,  aver  that  when  they 
took  the  note  of  Strother  &  Conklin  they  took  full  security 
from  them;  that  Strother  &  Conklin  had  a  settlement  of  the 
note  with  the  plaintiff,  and  that  the  note  was  surrendered  to 
them  by  the  plaintiff;  that  upon  being  informed  of  the  settle- 
ment, and  surrender,  they  surrendered  the  security  held  by 
them. 

There  was  a  trial  without  a  jury,  and  judgment  was  ren- 
dered for  the  plaintiff  for  the  amount  claimed,  $187.22.  The 
defendants  appeal. 

J7".  T.  Read  J  for  appellants. 

Brown  <&  Wellington^  for  appellee. 

Adams,  Ch.  J. — I.  The  first  question  raised  is  as  to  the 
sufficiency  of  the  count  of  Strother  &  Conklin's  answer  setting 
,  ««  «,-^     op  a  purchase  of  the  note  by  Strother.      It  was 

1.  PROMI980-        r       r  J 

^?ns?part-  Strother's  duty  to  take  up  the  note  for  the  firm  by 
chSe^Ey^**""  payment  or  compromise  as  best  he  could.  The 
amount  paid  by  him  became  a  charge  in  liis  favor 
against  the  firm.  This  was  all  that  he  was  entitled  to.  He 
could  not  by  purchase  become  the  owner  of  a  note  against  the 
firm.  The  rule  contended  for  by  the  appellants  would  afford  a 
direct  temptation  to  partners  to  attempt  to  evade  their  duty 
in  respect  to  the  firm  paper,  and  speculate  therein  by  first  de- 
preciating it,  and  then  buying  it.  The  count  of  the  answer,  then, 
was  not  good  as  showing  a  purchase.  We  have  had  some 
doubt  as  to  whether  it  should  not  have  been  held  good  as 
showing  a  compromise.  It  shows  that  Strother  &  Conklin 
were  not  able  to  pay  their  debts  in  full.  The  appellants  con- 
tend that  when  the  maker  of  a  promissory  note  is  insolvent, 
and  compromises  with  the  holder,  and  takes  up  his  note,  he 
thereby  becomes  discharged  thereon,  and  that  the  creditor  can- 
not be  allowed  to  maintain  that  the  discharge  was  invalid  for 
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want  of  consideration.  But  if  we  sliould  concede  that  this  is 
so,  we  should  fiiel  constrained  to  liold  tliat  the  demurrer  was 
properly  sustained.  The  count  demurred  to  does  not  expressly 
aver  a  compromise,  but  a  transaction  of  an  entirely  different 
character,  and  one  which  involved  very  different  i-esults.  It 
was  the  plaintiff's  right  to  have  the  issues  properly  defined, 
and  if  the  defendants  relied  upon  showing  a  compromise,  to 
have  such  issue  directly  tendered.  The  plaintiff's  theory  was 
that  there  was  a  mutual  mistake  as  to  the  amount  due  upon 
the  note,  and  that  it  was  only  by  reason  of  such  mistake,  that 
so  small  an  amount  as  $1,475  was  received  and  the  note  sur- 
rendered. If  there  was  such  mutual  mistake,  the  attempted 
compromise  was  invalid.  The  case  does  not  differ  materially 
from  a  case  where  the  maker  of  a  note  attempts  to  pay  the 
same  in  full,  but  by  mistake  in  computation,  pays  less  than 
the  full  amount.  Such  payment  is  good  only  for  the  amonut 
paid. 

II.  Upon  the  trial  the  evidence  showed  very  clearly  that 
the  amount  computed  by  the  parties  to  be  due  upon  the  note 
was  $1,487.16.  From  that  amount  the  plaintiff  threw  off 
$12.16.  The  next  day  he  discoverd,  as  he  claims,  that  they 
made  a  mistake  of  one  year's  interest,  to-wit,  $140,  and  he  so 
notified  all  the  parties  immediately.  Evidence  wa3  introduced 
against  the  objection  of  the  defendants  tending  to  show  such 
mistake.  The  objection  was  based  upon  the  fact  that  the 
plaintiff  did  not  allege  such  mistake  in  his  petition. 

But  we  think  it  was  competent  to  show  it  as  against  the  al- 
legation of  Strother  &  Conklin  that  the  note  had  been  fully 
paid,  and  as  against  the  allegation  of  Day  Bros,  that  the  note 
had  been  settled. 

III.  The  allegation  of  Day  Bros,  that  they  surrendered  se- 
curity to  the  amount  of  the  note  is  not,  we  think,  proven. 
2.  — - :  evi-   Day  Bros.,  it  appears,  were  owners  of  certain  stock 

doi^ra:  8ur-  in  an  elevator.      This  stock  they  sold  to  Strother 

render  of  se-  •' 

cuiity.  ^  Conklin,  and  for  it  the  note  in  question  was 
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given.  It  was  understood  that  tlie  stock  in  question  was  to 
stand  in  the  name  of  Day  Bros,  until  the  note  should  be  paid. 
It  does  not  appear  that  Day  Bros,  ever  had  any  certificate  in 
their  possession.  A  certificate  was  made  out,  but  it  remained 
in  the  hands  of  the  secretary  of  the  company.  There  is  no 
evidence  that  it  was  ever  indorsed  or  otherwise  assigned. 
There  was  introduced  in  evidence  a  stub  of  certificate  No.  7 
of  stock  of  City  Elevator  Co.  of  Cresco.  That  indicated  that 
a  certificate  for  thirty-two  shares  had  been  issued  to  Day  Bros* 
Upon  the  stub  also  appeared  a  written  memorandum  in  these 
words:  "Transferred  to  Strother  &  Conklin."  There  was  evi- 
dence that  this  memorandum  was  made  by  the  secretary  of  the 
company,  and  was  made  immediately  after  the  settlement. 
This,  so  far  as  we  can  see,  constitutes  the  sole  evidence  of 
transfer  or  surrender.  It  is  true  C.  Day,  one  of  the  firm  of 
Day  Bros.,  testified  that  he  knew  that  the  note  had  been  paid 
and  surrendered,  and  that  shortly  after  he  delivered  the  stock. 
But  he  says  himself  that  the  stock  was  in  the  hands  of  the 
president  or  secretary  of  the  company.  By  stock  we  un- 
derstand him  to  mean  the  certificate  of  the  stock,  and  he  ad- 
mits in  effect  that  he  did  not  indorse  or  assign  the  certificate. 
He  says  that  he  thinks  he  did  not  sign  any  papei:  other  than 
a  receipt  acknowledging  payment  for  the  stock. 

Neither  the  articles  of  incorporation  nor  the  by-laws  of 
the  elevator  company  were  introduced  in  evidence,  and  we 
are  not  shown  by  what  method  the  stock  was  to  be  transferred. 
But  transfers  are  usually  made,  we  believe,  where  a  certificate 
has  been  issued,  by  some  indorsement  or  assignment  of  the 
certificate,  and  surrender  thereof  to  the  company,  and  issu- 
ance of  a  new  certificate  to  the  assignee.  The  certificate  is- 
sued to  Day  Bros,  appears  to  be  still  outstanding,  unindorsed, 
aud  unassigned.  While  this  is  so,  we  do  not  see  how  the 
company  could  properly  issue  a  certificate  of  the  same  stock 
to  another  person.  Strother  &  Conklin  then  had  obtained  no 
lec'^l  title  to  the  stock,  nor  could  they  set  up  any  equitable 
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title  as  derived  through  any  verbal  understanding  based  upoD 

the  supposed  payment  for  the  stock,  if  the  fact  was  that  Bucb 

payment,  by  reason  of  a  mistake,  had  not  been  made. 

In  our  opinion,  there  was  no  error  in  the  rulings  of  the 

court. 

Affibhsd. 


I  85   51l| 
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1.  Evidence:  levy  on  goods:  rbs  gestae.  Where  the  question  was 
whether  the  stock  of  floods,  seized  ander  an  execution,  was  the  prop- 
erty of  the  jadf^nent  debtor  or  a  third  party;,  whatever  was  said  by 
the  judgment  debtor  to  a  clerk  when  employed  by  him,  as  to  whom  he 
was  employed  for,  was  competent  testimony  as  a  part  of  the  res  gestae, 

2. :  RECALL  OP  wrrNESs:  discretion  op  court.     It  rests  in  the 

Bound  discretion  of  the  court  whether  a  witness  shall  be  recalled  for  re- 
examination. 

3.  :  DECLARATIONS  OP  PARTT  IN   POSSESSION  OP  PROPERTY.     The 

declarations  of  a  party  in  the  possession  of  property  merely  explanatory 
of  such  possession  are  admissible  in  evidence;  but  where  the  declara- 
tions go  further  and  detail  the  nature  of  the  agreement  under  which 
possession  is  held,  they  are  not  admissible. 

4.  Purchase  of  Stock  of  Gk>ods :  when  praudulekt.   The  purchase 

of  a  stock  of  goods  from  an  insolvent,  for  a  sufficient  consideration,  will 
be  valid,  unless  it  was  done  for  the  purpose  of  aiding  the  debtor  to  hin- 
der, delay  or  defraud  his  creditors. 

5.  Fraotioe:  bill  op  exceptions:  rule  op  court.    Held,  thatace^ 

tain  rule  of  court,  set  out,  did  not  require  the  bill  of  exceptions  to  be 
settled  and  filed  within  thirty  days  from  the  adjournment  of  court,  but 
that  the  judge  might  have  fifty  days  therefor. 

Appeal  from  Marshall  Circuit  Court. 

Saturday,  December  17. 

This  action  is  brought  upon  an  indemnifying  bond,  execu- 
ted by  Wright  &  Spencer,  as  principals,  and  T.  J.  Fletcher,  as 
surety,  to  procure  a  levy  by  the  sheriff  of  an  execution  in 
favor  of  Wright  &  Spencer,  and  against  W.  Martin  &  Co., 
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W.  Martin  and  J.  B.  Sweety  Jr.,  upon  certain  goods,  the 
property  of  J.  B.  Sweet,  Jr.  The  plaintiff  claims  that  the 
property  levied  upon  belonged  to  him,  and  that  the  goods 
were  taken  from  him  and  have  not  been  returned,  whereby  he 
has  sustained  damage  in  the  sum  of  one  thousand  dollars.  • 

The  defendants  admit  the  execution  of  the  bond  and  the 
levy,  but  deny  that  the  property  levied  upon  belonged  to  the 
plaintiff,  and  allege  that  it  belonged  to  J.  B.  Sweet,  Jr.,  one 
of  the  execution  defendants,  and  that  the  alleged  ownership 
of  J.  B.  Sweet,  Sr.,  was  fraudulent,  and  assumed  by  the  plaint- 
iff, with  fraudulent  intent  to  hinder,  delay  and  defraud  the 
creditors  of  J.  B.  Sweet,  Jr.  There  was  a  jury  trial,  result- 
ing in  a  verdict  and  judgment  for  the  defendants.  The  plaint- 
iff appeals. 

Brown  <&  Binford^  for  the  appellant. 

P.  M.  Sutton^  for  the  appellees. 

Day,  J. — I.  The  question  in  controversy  is,  whether  the 
stock  of  goods  was  the  property  of  J.  B.  Sweet,  Sr.,  or  of  J.  B. 
1.  sviDBKOB :  Sweet,  Jr.,  against  whom  the  writ  of  execution 
f^Sdsfree  issued.  The  plaintiff  introduced  as  a  witness  one 
gestae.  Daniel  Barber,  and  asked  the  following  question: 

"What  is  your  occupation,  and  what  was  it  at  that  time?" 
To  this  the  witness  answored:  "  I  was  at  work  in  the  store;  I 
don't  recollect  just  when  I  commenced  in  the  fall;  I  had  been 
at  v^ork  from  the  fall  through;  Mr.  Sweet  employed  me — the 
young  man."  The  plaintiff  then  asked  the  following  question: 
*•  What  was  it  Mr.  J.  B.  Sweet,  Jr.,  said  to  you  at  the  time  you 
were  employed,  as  to  whom  he  employed  you  for?"  The  de- 
fendant objected  to  the  question  as  immaterial  and  incompe- 
tent. The  objection  was  sustained.  The  plaintiff  excepted, 
and  assigns  the  ruling  as  error.  The  witness,  it  is  to  be  no- 
ticed, went  beyond  a  proper  answer  to  the  interrogatory  pro- 
poo  nded,  and  in  addition  to  stating  what  he  was  doing,  he 
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Stated  who  employed  him.  Now,  if  J.  B.  Sweet,  Jr.,  at  the 
time  of  the  employment,  stated  to  the  witness  that  be  era- 
ployed  him,  not  for  himself,  bat  for  J.  B.  Sweet,  Sr.,  this 
statement  would  constitute  a  part  of  the  res  gestaCj  and  be,  in 
every  respect^  competent  and  most  material.  In  exclnding 
this  testimony  it  is  clear  to  us  that  the  court  erred. 

II.  J.  B.  Sweet,  Jr.,  a  witness  for  the  plaintiff,  was  intro- 
duced, examined,  cross-examined,  and  permitted  to  retire,  and 
2. r  recall  ^^her  witnesses  were  examined.     Afterward  the 

discretion  of  defendant  was  permitted,  against  the  objection  of 
plaintiff,  to  recall  J.  B.  Sweet,  Jr.,  for  further  cross- 
examination.  This  action  the  plaintiff  assigns  as  error.  It 
rests  in  the  sound  discretion  of  the  court  whether  a  witness 
shall  be  called  back  for  re-examination.  Barker  v.  Bell,  46 
Ala.,  216.  Besides,  in  this  case  no  material  evidence  was  ob- 
tained upon  the  further  cross-examination. 

III.  The  defendant  made  ah  affidavit  and  motion  for  a  con 
tinuance  on  the  ground  of  the  absence  of  a  witness,  one  H.  L 
3 .  dec-  Spencer.     The  plaintiff  admitted  that  the  witness 

p^y^ITpos-  would,  if  present,  testify  to  the  facts  stated  in  the 
property.  affidavit,  and  the  motion  for  continuance  was 
thereupon  overruled.  Against  the  objection  of  the  plaintiff, 
the  defendant  was  permitted  to  read  from  the  affidavit  for 
continuance  as  follows:  "That  said  J.  B.  Sweet,  Jr.,  told  said 
II.  L.  Spencer  that  the  old  man,  meaning  his  father,  J.  B. 
Sweet,  Sr.,  was  simply  giving  him  the  use  of  his  name,  and 
that  everybody  knew  that  his  father  was  good,  and  if  the  busi- 
ness was  run  in  his  fathei's  name  no  one  would  doubt  bis 
ability  to  pay.  That  the  business  was  his,  and  was  only  run 
in  his  father's  name  for  protection."  The  admission  of  this 
evidence  is  assigned  as  error.  It  has  been  held  by  this  court 
that  declarations  of  a  party  in  possession  of  property,  explana- 
tory of  the  possession,  and  claiming  title  in  himself,  are 
competent.  Boss  v,  Hayne,  3  G.  6r.,  211;  Taylor  v.  Lush, 
9  Iowa,  444:  Bl<ike  v.  Graves^  18  Iowa,  312;  Stephens  v,  I^t^ 
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liamSj  46  Iowa,  540.  See,  also,  Roehke  v.  Andrews^  26  Wis., 
811.  The  dissenting  opinion  of  Dixon,  C.  J.,  in  the  case  last 
cited,  shows  that  there  is  ranch  conflict  upon  the  question,  and 
this  conrt  has  said  in  Stephens  v.  Williams^  supra^  that  were 
the  question  res  integra^  we  might  feel  inclined  to  hold  de- 
clarations in  favor  of  the  title  of  one  in  possession  inadmis- 
sible. In  Taylor  v,  Ltmk^  9  Iowa,  446,  it  is  said  that  the 
cases  all  agree  in  holding  that  the  declaration  must  be  made 
at  the  time  of  the  possession,  must  be  simply  explanatory  of 
it,  and  not  in  regard  to  the  contract  under  which  the  posses- 
Bion  is  held.  This  was  expressly  ruled  in  Thompson  v.  Maw- 
hinnej/y  17  Ala.,  362,  and  in  Mims  v.  Sturdevanty  23  Ala., 
664.  The  declaration  admitted  in  this  case  is  not  simply  that 
J.  B.  Sweet  said  he  was  holding  the  property  in  his  own 
right,  but  it  goes  further  and  details  the  nature  of  the  agree- 
ment between  him  and  his  father,  under  which  he  held  the 
property.  The  declaration  is  not  merely  a  part  of  the  res 
gestae^  but  is  a  narrative  of  a  past  occurrence.  Under  the  an 
thorities  above  referred  to  it  is  inadmissible. 

IV.    The  plaintiff  asked  the  court  to  instruct  the  jury  ab 

follows:    *'If  you  find  J.  B.  Sweet,  Jr.,  was  indebted  to  his 

4.  puHCHAflB    father,  the  plaintiff,  and  the  plaintiff  had  indorsed 

goods:  when    or  siojned  notes  amounting  to  $800,  and  over,  and 

Lraiudulent.         ,"  ,,^^,  .,-.,1.1 

the  son  applied  for  further  aid,  and  the  father 
bought  the  goods,  and  paid  him  $1,000  additional,  this  would 
be  a  good  sale.  Even  if  the  son  was  in  debt  the  plaintiff  had  a 
right  to  purchase  the  goods  to  secure  himself.  If  plaintiff  ac- 
tually paid  one  thousand  dollars,  and  assumed  to  pay  the  W. 
Martin  notes,  and  released  indebtedness  against  his  son,  the  sale 
would  be  valid,  even  if  J.  B.  Sweet,  Jr.,  was  in  failing  circnm- 
Btaoces,  and  the  plaintiff  knew  it." 

The  court  gave  this  instruction  with  the  following  modifica- 
tion:    *'That  the  sale  would  be  valid  unless  tlie  plaintiff  ac- 
cepted of  the  bill  for  the  purpose  of  hindering  the  creditors 
of  Sweet,  Jr.,  in  collecting  their  claim.     K  accepted  for  that 
Vol.  LVII— 33 
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purpose  it  was  invalid,  thongh  it  also  secured  to  the  plainliff 
$800  debt,  and  ho  paid  $1,000  in  addition."  The  plaintiff 
complains  of  the  oiodification  of  the  instrnction.  In  our  opin- 
ion the  modification  is  correct.  It  is  a  familiar  principle  that 
a  purchase  of  property  for  the  purpose  of  aiding  a  debtor  to 
hinder,  delay  or  defraud  his  creditors,  is  invalid,  notwith- 
standing the  fact  that  a  sufficient  consideration  is  paid. 

The  plaintiff  complains  of  the  entire  charge  of  the  court,  bnt 
does  not  distinctly  point  out  any  objections  which  are  of  suffi- 
cient importance  to  authorize  a  reversal. 

V.  The  appellee  submitted  with  the  case  a  motion  to  strike 
out  of  appellant's  abstract  all  the  purported  evidence  and  to 
5.  pbacttcb:  ftffirm  the  case  upon  the  grounds  that  the  evidence 
tiohs:  ni:o^of"  was  uot  preserved  by  any  bill  of  exceptions,  and 
that  the  rules  of  court  require  bills  of  exceptions  to 
l)e  signed  within  thirty  days  from  the  adjournment  of  the  conrt, 
and  the  certificate  of  the  judge  to  the  evidence  was  not  ob- 
tained till  after  that  time. 

1.  No  transcript  has  been  filed,  and  hence  we  have  not 
been  furnished  any  means  of  determining  the  first  ground  of 
the  motion. 

2.  It  is  shown  by  a  certified  copy  of  the  records  of  the  court 
that  it  adjourned  on  the  6th  day  of  November.  The  abstract 
shows  that  the  judge  certified  to  the  evidence  on  the  10th  day 
of  December.  A.  rule  of  the  court  provides  that  "bills  of  ex- 
ceptions may  be  settled  after  the  adjournment  of  the  term,  un- 
less objection  be  made  and  entered  of  record  in  term,  and  with- 
out such  objection  the  parties  will  be  presumed  conclusively  to 
consent  thereto.  Within  thirty  days  after  the  adjournment, 
the  party  excepting  shKll  prepare  his  bill  and  serve  a  copy 
thereof  upon  the  attorney  of  the  opposite  party,  who  shall  be 
deemed  to  consent  to  the  correctness  of  the  same,  nnless  within 
ten  days  thereafter  he  shall  serve  amendments  upon  the  attor- 
ney from  whom  he  received  a  copy  of  the  bill,  and  within  ten 
days  thereafter  such  bill  of  exceptions  shall  be  settled  by  the 
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judge,  unless  a  different  manner  be  agreed  to  in  writing.^' 

This  rule  does  not  require  the  bill  of  exceptions  to  be  settled 

within  thirty  days  from  the  adjournment  of  the  court 

Upon  the  contrary  the  judge  may  have  fifty  days  from  the 

adjournment  of  the  terra  within  which  to  settle  the  bill.    The 

motion  must  be  overruled.    For  the  errors  considered  the 

judgment  is 

Reversed. 


Wabdee,  MrroHELL  &  Co.  v.  Pattee  Bbos.  &  Co. 

1.  Promiflsory  Note:  executed  bt  agent:  svtdencb.  Where  an 
agent  executed  a  note  in  the  name  of  his  principals,  by  himself  as  agent, 
for  the  purchase  of  property  to  be  used  in  the  business  of  his  agency, 
and  the  evidence  leads  to  the  conclusion  that  the  principals  either  con- 
sented to  the  purchase,  or  assented  to  it  afterwards,  they  will  be  liable 
on  the  note. 

Appeal  from  Jackson  District  Court. 

Saturday,  Deoehber  17. 

Action  upon  a  proraissorj  note  purporting  to  be  executed 
to  Davis  &  Collins  by  the  defendants,  Pattee  Brothers  &  Co., 
bj  E.  C.  Bickford,  agent,  and  indorsed  by  Davis  &  Collins  to 
the  plaintiffs.  The  defendants  for  answer  denied  that  Bickford 
liad  authority  to  use  their  name  in  the  execution  of  the  note. 
The  plaintiffs  then  filed  an  amendment  to  their  petition  in 
nv'hich  they  averred  that  D.  &  C.  sold  to  the  defendants  a  team  of 
horses,  wagon  and  harness  for  the  amount  for  which  the  note 
was  given,  and  that  the  plaintiffs  have  become  the  equitable 
owners  of  the  account  for  said  property.  They  also  stated  that 
they  were  uncertain  as  to  whether  they  could  prove  the  author- 
ity  of  Bickford  to  execute  the  note,  but  that  they  sought  to  re- 
cover only  the  amount  thereof,  whether  the  same  be  recover- 
able upon  the  note  or  account.    The  defendants  denied  the 
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allegations  of  the  amendment  The  court  by  consent  of  parties 
made  an  order  that  the  cause  be  tried  as  an  equitable  one.  It 
was  accordingly  so  tried,  and  judgment  was  rendered  for  the 
plaintiffs.    The  defendants  appeal. 

8.  J).  Lyman  and  A  R.  Cotton^  for  appellants. 

S.  S.  Simpson  and  Z.  A.  JElliSy  for  appellees. 

Adams,  Ch.  J. —The  defendants'  firm  is  composed  of  II.  H. 

Pattee,  J.  H.  Pattee  and  J.  0.  Pillsbury,  and  is  engaged  in 

1.  PB0MI8-      manufacturing  cultivators  at  Monmouth,  111.    In 

executed  by    their  busiucss  they  employed  Bickford  as  a  travel- 
agent  :  evi-  *     •'         , 
dence.           ing  agent.      Soon  after  his  employment  he  pur 

chased  in  the  name  of  his  employers  the  team  of  horses,  wagon 
and  harness  of  Davis  &  Collins,  and  used  the  same  in  hif 
business.  The  note  in  question  was  given  for  the  purchase 
money. 

We  do  not  think  that  there  was  anything  in  the  nature  of 
Bickford's  employment  vhich  implies  authority  to  purchase 
the  property.  As  to  whether  the  authority  was  expressly 
given  the  evidence  is  conflicting  and  leaves  our  minds  in  some 
doubt.  Bickford  testifies  that  the  authority  was  exj^ressly 
given  him  by  a  letter  now  lost,  and  that  the  letter  was  shown 
to  Davis  &  Collins  at  the  time  when  the  purchase  from  them 
was  made.  M.  Collins,  of  the  firm  of  Davis  &  Collins,  testifies 
that  such  letter  was  shown  him  and  read  by  him.  For  the 
purpose  of  rebutting  this  evidence  the  testimony  of  two  of  the 
defendants  was  taken  and  they  both  deny  that  they  wrote  such 
letter,  and  deny  that  such  letter  was  written  by  any  member 
of  the  firm.  They  also  testify  that  after  the  execution  of  the 
note  they  received  a  tele«5ram  from  Davis  &  Collins  inquiring 
if  Bickford  was  authorized  to  purchase  a  team;  and  tliey  ask 
us  to  infer  that  it  was  not  true  that  Davis  &  Collins  had  been 
Bhown  a  letter  giving  such  authority,  as  that  would  have  ob- 
viated the  necessity  of  inquiring  by  telegraph. 
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One  of  the  Pattees  also  testifies  that  after  this  action  was 
commenced  Collins  admitted  to  him  that  he  read  no  letter  giv- 
ing the  authority  in  question.  But  Collins  positively  denies 
making  such  admission,  and  it  cannot  be  considered  as  proven 
that  he  did.  The  sending  of  the  telegram  would  indicate  that 
Davis  &  Collins  did  not  feel  satisfied  by  the  evidence  which 
they  had  of  Bickford's  authority,  but  this  might  have  been  be- 
cause they  were  not  certain  of  the  genuineness  of  the  letter,  or 
because  they  did  not  retain  such  letter  in  their  possession. 
While  the  Pattees  testified  that  no  member  of  their  firm  wrote 
such  letter,  it  is  evident  they  did  not  positively  know  tliis,  and 
that  it  mighT;  have  been  written  by  Pillsbury.  There  was  cir- 
cumstantial evidence,  it  is  true,  tending  to  show  that  it  was  not 
written  by  him.  But  we  should  hardly  be  justified  in  believ- 
ing that  any  witness  committed  perjury  if  the  testimony  can 
be  reconciled  by  any  rational  explanation. 

Bickford  testified  that  after  he  purchased  the  team  and  used 
it  for  a  while,  the  defendants  wrote  him  that  they  wished 
he  would  sell  it,  and  expressed  a  hope  that  they  would  not  lose 
anything.  Both  the  Pattees  deny  writing  any  such  letter,  but 
it  might  have  been  written  by  Pillsbury. 

As  impairing  to  some  slight  extent,  at  least,  the  credibility 
of  the  Pattees,  we  may  mention  the  unqualified  way  in  which 
they  saw  fit  to  testify  to  what  they  could  not,  in  the  nature  of 
things,  positively  have  known. 

Again,  one  of  the  Pattees  testifies  that  they  paid  Bickford 
for  the  use  of  the  team  at  the  time  of  Bickford's  final  settle- 
ment. On  cross-examination  he  shows  that  Bickford  was 
owing  them  at  that  time,  and  it  was  made  abundantly  evident 
that  no  money  passed  to  Bickford  for  the  purpose  of  making 
Buch  payment,  and  it  is  not  certain  indeed  that  anything  was 
actaally  credited  him  in  account. 

In  view  then  of  the  evidence,  taken  together,  we  have  reached 
the  conclusion  that  the  defendants  either  consented  to  the  pur- 
chase beforehand  or  assented  to  it  afterwards. 
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Whether  it  would  follow  from  the  mere  authority  to  pur- 
chase that  Bickford  had  the  authority  to  give  the  defendants' 
note,  we  do  not  determine.  There  is  some  evidence  that  the 
defendants  regarded  themselves  in  need  of  a  teain  to  be  need 
by  Bickford,  and  that  they  did  not  feel  able  to  pay  for  the 
same  in  cash.  There  is  also  some  evidence  that  after  the  de- 
fendants had  been  informed  of  the  existence  of  the  note  they 
recognized  their  liability  upon  it.  Bickford  testifies  that  J.  H. 
Pattee  met  him  at  Cedar  Rapids  and  asked  him  if  he  would  be 
ready  to  pay  the  note  wUhotU  the  defendants  looking  after  it. 
This,  it  is  true,  would  teem  to  indicate  that  Pattee  regarded 
Bickford  as  under  obligation  to  pay  it,  but  it  was  a  clear  recog- 
nition, we  thidk,  of  the  defendants'  liability.  Bickford  might 
have  obligated  himself  to  the  defendants  to  pay  it  by  reason 
of  bis  indebtedness  to  them,  on  final  settlement,  or  by  reason 
of  some  deal  not  disclosed  in  the  evidence. 

We  ought  to  say  that  Pattee  denies  saying  to  Bickford  at 
Cedar  Kapids  what  Bicktbrd  says  he  did,  and  testifies  to  saying 
something  very  diflTcrent.  But  what  he  testifies  to  is  inconsist- 
ent with  the  conclusion  we  have  reached  in  regard  to  author- 
ity to  make  the  purchase,  and  we  have  to  say  that  the  testimony 
of  Bickford  appears  the  more  credible. 

We  are  of  the  opinion  then  that  the  defendants  were  liable 
upon  the  note. 

Having  reached  this  conclusion  we  need  not  consider  the 

question  raised  by  defendants  as  to  the  right  of  the  plaintiffs 

to  recover  upon  the  account. 

Afpishsd. 
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1.  Guardian  and  Ward :  allowance  for  support.    Where  a  guard- 

ian, who  was  also  the  step-father  of  his  wards,  and  provided  for  them 
and  received  their  services,  the  same  as  though  they  were  his  own  chil- 
dren, had  from  time  to  time  been  allowed  certain  sums  by  the  probate 
court  for  their  support,  the  decree  of  the  court  below  allowing  him  such 
expenditures,  upon  the  final  accounting,  was  approved. 

2.  :  CHANCERY:  JHRISDICTION.    The  Circuit  Court*  sitting  as  a  court 

of  chancery,  has  jurisdiction  to  adjudicate  all  matters  in  controversy  be- 
tween the  guardian  and  his  wards,  whether  arising  after  or  before  the 
wards  became  of  age. 

8.  :  judgment:  income  op  estate.    Where  the  evidence  showed 

that  the  judgment  in  favor  of  the  guardian,  for  the  support  of  his 
wards,  could  be  satisfied  out  of  the  income  of  their  estate,  it  was  held 
proper  under  the  pleadings. 

Appeal  from  Boone  Circuit  Court. 

Monday,  Dkoembeb  19. 

In  chancery.  There  was  a  decree  rendered  in  the  Circuit 
Coort  granting  relief  to  defendant     Plaintifis  appeal. 

Ramsey  &  Jordan^  for  appellants. 

/.  J.  Mitchell  and  Hull  cfe  Whitaker^  for  appellee. 

Be€K,  J. — I.  The  defendant  was  the  guardian  of  the  plaint- 
iffs. After  they  became  of  age  they  caused  a  citation  to  be 
issned  requiring  defendant  to  make  a  report  to  the  Circuit 
Court  of  his  transactions  as  guardian.  The  case  was  by  the 
Circuit  Court  sent  to  a  referee,  who  reported  the  money  re- 
ceived and  paid  out  by  the  guardian.  The  defendant  claimed 
compensation  for  his  services  and  for  the  support  of  the  wards, 
who,  as  the  referee  found,  were  taken  into  the  family  of  the 
guardian  and  there  maintained  as  his  own  children,  he  receiv- 
ing their  services  until  they  became  of  age.  The  referee,  in 
his  report,  submitted  to  the  court  the  questions  involving  the 
defendant's  right  to  the  compensation  so  claimed  by  him,  as 
\i^ell  as  the  sufficiency  and  effect  of  the  reports  made  by  the 
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guiirdian  to  the  Probate  Court,  from  time  to  time,  and  the  ap- 
proval tliereof.  Upon  the  iSling  of  this  report  it  was  approved 
80  far  a.^  the  accounts  of  the  guardian  were  stated,  and  it  was 
ordered  that  he  have  permission  to  lile  a  petition  setting  up 
his  claims  for  compensation  not  allowed  in  the  report  of  the 
referee.  The  order  fixed  the  time  of  dling  the  petition  and  the 
answers  thereto  by  plaintiffs.  The  defendant  filed  a  i)etition 
under  the  order,  and  the  plaintiffs  filed  answer  thereto,  and  two 
of  them  set  up  a  cross-claim  against  defendant  for  services 
rendered  by  each  of  them.  Upon  the  issues  tims  formed  tbo 
case  was  tried,  as  an  action  in  chancery,  upon  written  testi- 
mony, and  was  remanded  to  the  same  referee  for  a  new  state- 
ment of  the  accounts  of  the  parties.  Upon  the  coming  in  of 
the  second  report  of  the  referee,  a  decree  was  entered  in  favor 
of  defendant,  and  seperate  judgments  were  rendered  against  each 
of  plaintiffs  for  the  amounts  found  due  from  each  respectively. 

The  cause  seems  to  have  been  regarded  as  an  action  in  chan- 
cery, after  the  petition  of  defendant  and  cross-petition  of  plaint- 
iffs were  tiled,  setting  up  their  respective  claims.  It  is  so  re- 
garded by  both  parties  in  this  court,  who  unite  in  claiming 
that  it  is  triable  de  novo  here. 

We  do  not  understand  that  the  amount  of  the  various  items 
in  the  respective  ac<5ount8  are  disputed,  the  questions  in  the 
case  involving  the  correctness  of  the  decision  of  the  court  in 
allowing  certain  matters  charged  in  defendant's  account  No 
other  questions  are  discussed  by  counsel.  The  testimony,  na 
presented  to  us  in  the  abstract,  we  think,  sufficiently  estal)- 
li&hed  the  various  matters  allowed  by  the  court.  We  are  re- 
quired to  determine  whether  the  plaintiffs  are  chargeable  with 
mine  of  these  items. 

II-  We  will  proceed  to  notice  questions  raised  by  appel- 
lants in  their  printed  argument.  Defendant  was  allowed  by 
the  decree  of  the  Circuit  Court  certain  sums  for 
'"^"'"'^'for  the  support  of   his  wards,  the  plaintiffs.      It  is 


J.   (icTARDTAN 

Hit' I  xvard  ; 
j-iUMWuiice 


Ns^i'port.         shown  that  after  he  was  appointed  their  guardian, 


DECEMBER  TERM,  1881.  521 

Latham  ▼.  Myers. 

be  married  their  mother  and  took  them  with  her  into  his  own 
family,  where  they  were  provided  for  as  his  own  children. 
They  were  regarded  as  meml>er8  of  his  family  and  rendered 
to  him  such  services  as  children  generally  render  to  their  par- 
ents. Prior  to  the  commencement  of  this  proceeding,  defend- 
ant hai,at  different  times,  made  reports  to  the  Probate  Conrt, 
and  claimed  and  was  allowed  certain  sams  by  the  court  for 
the  support  of  his  wards.  It  is  not  claimed  that  the  amounts 
allowed  were  excessive,  or  the  orders  were  procured  by  fraud 
or  by  concealment  of  the  facts  of  the  case.  While  it  is  true 
that  one  standing  in  loco  parentis  is  liable  for  the  support  of 
a  child,  and  if  he  be  a  guardian,  would  not,  in  ordinary  cases, 
be  entitled  to  compensation  for  the  ward's  maintenance,  there 
are  exceptions  to  the  rule.  The  condition  of  the  parent  and 
tlie  extent  of  the  ward's  estate,  in  some  instances,  would  au- 
thorize the  court  to  allow  the  parent  out  of  the  child's  estate 
for  expenses  incurred  in  his  support. 

The  orders  by  the  Probate  Court  allowing  the  defendant  his 
charges  for  the  support  of  his  wards,  are  to  be  regarded  as 
binding  upon  plaintiffs,  so  far  at  least  as  to  establish  prima 
fade  the  right  of  the  defendant  to  have  credit  for  the  items 
allowed.  As  it  is  not  shown  that  the  allowances  are  not  just 
and  proper,  there  is  no  ground  for  denying  to  defendant  credit 
therefore.  The  court  below  correctly  allowed  defendant  for 
expenditures  made  under  these  orders. 

III.  The  record  of  one  of  the  orders  seems  to  have  been 
imperfect  or  wanting.  There  is  evidence  showing  that  when 
the  report  of  the  guardian  was  made  asking  for  the  order,  it 
was  allowed.  Even  if  the  record  of  the  order  be  imperfect  or 
wanting,  we  think  the  defendant  ought  now  to  be  credited  with 
the  sum  then  allowed.  The  defendant  ought  not  to  be  sub- 
jected to  the  hardship  which  would  result  from  refusing  him 
credit  for  the  expenditure  approved  by  the  court,  for  the  rea- 
son that,  through  no  fault  on  his  part,  a  record  of  the  court's 
order  was  not  made. 
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lY.  It  is  insisted  that  the  Circuit  Court  bad  no  jurisdiction 
to  enter  judgment  against  the  palintiffs,  and  to  adjudicate  upou 
8. :chaQ-  transactions   between    them   and  their  guardian, 

cerv:  Juris-  .   .  ^         t  ,  ^  -r  , 

diction.  arising  after  they  became  of  age.     It  may  be  con- 

ceded that  if  the  case  is  to  be  now  regarded  as  a  proceeding  in 
the  court  of  probate  the  position  of  the  plaintifis  would  be 
correct.  But  the  parties,  after  the  petition  of  defendant  was 
filed  in  the  court  below,  regarded  the  case  as  pending  in  chan- 
cery. It  was  tried  as  such  in  that  court,  and  is  presented  to 
lis  as  a  chancery  cause,  triable  anew  in  this  court.  We  must 
regard  it  as  an  equitable  action.  There  can  be  no  doubt  of  the 
jurisdiction  of  the  Circuit  Court,  sitting  in  chancery,  to  enter 
the  judgment  complained  of  in  this  case,  and  to  adjudicate  all 
matters  in  controversy  between  plaintiffs  and  defendant, 
whether  they  arose  before  or  after  the  plaintiffs  became  of 
age. 

V.  The  plaintiffs  insist  that  the  jndgraents  are  not  in  ac- 
cord with  the  relief  prayed  for  by  defendant  in  his  petition, 
3^ :judg-  which  expressly  disclaims  asking  for  an  "allow- 

™  rae  of^es-  aiiC6 "  which  would  require  an  appropriation  for 
its  payment  out  of  the  principal  of  the  estate,  or 
which  could  not  be  paid  out  of  the  income  of  the  estate.  We 
think  the  evidence  shows  that  the  judgments  in  favor  of  de- 
fendant may  bo  satisfied  out  of  the  income  of  the  estate,  that 
is,  the  income  plaintiffs  have  received  from  the  estate  is  greater 
than  the  total  amount  of  the  several  judgments. 

It  is  our  opinion  that  the  judgment  of  the  Circdt  Court 

ought  to  be 

Ajtirhsb* 
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Testamentary  Disposition:  irusr  bb  in  wRiriNa:  rulb  applied.  ^JSSJ^. 
Where  the  defendant  without  being  appointed  administrator,  took  and  jjlg  i^gj 
held  possession  of  the  decedent^s  property  under  a  claim  that  by  a  parol 
f^?reement|  entered  into  between  himself  and  decedent,  he  became  a  trus- 
tee of  the  property,  the  rule  that  if  the  intended  disposition  of  property 
be  of  a  testamentary  character,  such  disposition  is  inoperative,  unless, 
declared  in  writing,  in  strict  conformity  with  the  statutes  regulating  de- 
vises and  bequests,  approved  and  applied  to  the  facts  of  the  case. 

Estates  of  Decedents:  intbrmedlbb:  patinq  claims.  One  who 
intermedles  with  the  estate  of  a  decedent,  without  having  been  appointed 
administrator,  has  no  right  to  pay  claims  out  of  the  assets  of  the  estate; 
and  in  no  case  can  he  escape  liability  for  so  using  the  money  of  the  es- 
tate, without  an  affirmative  showing  that  the  amounts  paid  were 
connect.  .  « 


: :  claihs  against  bstatb.     An  intermedler's  claim  for 

nursing  decedent  and  for  the  care  of  his  child,  should  have  been  estab- 
lished as  a  claim  against  the  estate.  He  had  no  right  to  reimburse 
himself  therefor  out  of  the  proceeds  of  decedent*8  property  in  his  hands. 

ITEMS  OP  account:  not  ESTABIJ8HED.    An  item  of  account  foe 


clothing  furnished  to  the  decedent *s  child  prior  to  his  death,  not  estab- 
lished nor  shown  to  have  been  paid  out  of  the  decedent's  money  and  by 
his  direction,  must  be  disallowed. 

evidence:  preponderance  op:  trial  de  novo.    The  evi- 


dence being  conflicting,  and  the  case  not  triable  de  novo,  the  judgment 
will  not  be  reversed  upon  the  ground  that  it  is  not  supported  by  the 
preponderance  of  the  testimony. 

Appeal  from  Mahasha  Circuit  Court. 
Monday,  Deoembeb  19. 

The  plaiu tiff,  as  administratrix  of  the  estate  of  John  Winkle- 
man,  Jr.,  deceased,  brings  this  action  to  recover  of  the  defend- 
ant the  value  of  certain  personal  property,  of  which  it  is  al- 
leged that  the  decedent  died  seizdd,  and  which  it  is  alleged  that 
the  defendant  has  wrongfully  taken  and  holds,  under  a  claim 
of  right. 

The  defendant  admits  that  he  claims  the  right  to  hold  the 
property  and  avers  that  he  has  such  right  by  reason  of  a  nun- 
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cupative  will,  and  also  by  a  parol  agreement,  entered  into  be- 
tween Lira  and  the  decedent,  whereby  he  became  a  trustee  of 
the  property.  The  defendant  also  pleaded  that  he  had  ex- 
pended and  disposed  of  the  property  in  the  execution  of  his 
trust. 

There  was  a  trial  without  a  jury  and  judgment  was  rendered 
for  the  plaintiff.    The  defendant  appeals. 

Crookham  dr  GleasoUj  for  appellant. 

Lafferty  <&  Johnsorij  for  appellee. 

Adams,  Ch.  J. — I.  No  will  was  probated  and  the  allega- 
tions of  the  answer  in  regard  to  it  wei'e  stricken  out  The  de- 
fendant relies  upon  an  agreement  whereby,  as  he  alleges,  he 
was  made  trustee  of  the  property. 

The  decedent  died  seized  of  a  small  property,  and  owed  a 
few  debts.    The  defendant,  his  father,  took  care  of  him  in  his 
V  TKSTAMKN-  ^^^  sickncss,  which  appears  to  have  been  a  pro- 
sitiou  fmwil   tracted  one,  and  undertook  to  transact  for  him  such 
ing?ru[e'      little  business  as  he  had  to  do.    The  decedent  ap- 
pears to  have  had  full  confidence  in  his  father,  and 
he  put  all,  or  nearly  all,  his  property  into  his  hands.  The  under- 
standing between  them  was  that  the  defendant  should  use  so 
much  of  the  property  as  was  necessary  in  paying  the  debts  of 
the  decedent,  the  expenses  of  his  last  sickness,  and  his  funeral 
expenses,  and  the  balance,  if  any,  he  should  use  in  the  support 
of  the  decedent's  children.     With  this  understanding  the  de- 
fendant took  possession  of  the  property  and  undertook  to  carry 
out  the  wishes  of  his  sou,  and  in  all  that  he  did  appears  to  have 
acted  in  good  faith. 

The  plaintiff,  however,  contends  that  the  agreement  relied 
upon  was  of  no  force,  so  far  as  it  was  designed  to  be  operative 
after  the  death  of  the  decedent,  and  gave  the  defendant  no 
right  to,  or  interest  in,  the  property  against  her  who  has  been 
duly  appointed  administratrix.    This  position  of  the  plaintiff, 
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we  have  to  say,  we  think  is  well  taken.  It  is  plain  to  be  seen 
that  it  was  the  decedent's  intention  that  his  father  should  virtu- 
ally administer  upon  his  estate  without  taking  out  letters  of 
administration.  But  such  an  agreement  could  not  be  recog- 
nized by  us  without  giving  it  testamentary  force,  which  we 
are  not  allowed  to  do.  In  Perry  on  Trusts,  section  92,  the  author 
says:  ^'We  may  safely  assume  as  an  established  rule  that  if 
the  intended  disposition  be  of  a  testamentary  character,  and 
not  to  take  eflTect  in  the  testator's  lifetime,  such  disposition  is 
inoperative,  unless  it  be  declared  in  writing,  in  sti-ict  conform" 
ity  with  the  statutory  enactments  regulating  devises  and  be- 
quests."   Tliis  statement  appears  to  be  correct. 

It  was  competent  of  coarse  for  the  decedent  to  appoint  his 
father  his  agent  to  transact  his  business.  Whatever  money  of 
the  decedent,  therefore,  the  defendant  properly  expended  for 
him  daring  his  life,  the  defendant  cannot  properly  be  called 
upon  to  pay  to  the  plaintiff.  The  agreement  was  good  enough 
80  far  as  it  was  executed  by  the  defendant  during  his  agency, 
butthere  is  no  rule  of  law  better  settled  than  that  an  agency 
terminates  upon  the  death  of  the  principal.  Upon  the  ter- 
mination of  the  defendant's  agency  he  became  a  mere  custodian 
of  the  property  remaining  in  his  hands,  and  had  no  right  as 
against  a  duly  appointed  administrator. 

The  defendant  seems  to  have  supposed  that  the  case  must 
turn  upon  the  question  as  to  whether  a  trust  in  personal  prop- 
erty can  be  created  by  parol.  He  has  cited  several  authorities 
to  show  that  it  can.  The  doctrine  contended  for  is  unques- 
tionably correct.  But  it  does  not  go  far  enough  to  aid  the 
defendant  in  this  case.  Whatever  trust  was  cieated  the  de- 
cedent in  his  lifetime  could  have  enforced.  So  if  he  had  given 
the  property  to  his  children  in  such  way  that  the  title  passed  in 
his  life  time,  and  the  defendant  had  been  constituted  trustee  of 
the  property  for  his  children,  such  trusteeship  would  not  have 
been  terminated  by  the  death  of  the  decedent,  and  in  an  action 
by  the  children  to  enforce  the  trust  the  defendant  could  not 
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have  Buccessfully  denied  and  defeated  the  trust,  on  the  ground 
that  the  evidence  of  it  was  not  in  writing.  But  the  defendant 
does  not  claim  that  the  title  to  the.  property  passed  to  the  chil- 
dren, except  as  heirs..  Prior  to  the  decedent's  death  the  de- 
fendant, upon  his  own  theory,  was  trustee  of  the  property  for 
the  decedent.  His  trusteeship  for  the  heirs  commenced,  if  it 
commenced  at  all,  with  their  inheritance.  But  to  hold  that  it 
commenced  then  would  be  giving  testamentary  force  to  the 
agreement,  which,  as  we  have  seen,  is  not  allowable. 

II.    The  money  paid  out  by  the  defendant  for  funeral  ex- 
penses was  allowed  to  him,  and  in  regard  to  that  there  is  no 
2.  ESTATES  of    controversy.     But  the  defendant  paid  two  bills  for 
lutermedier :   medical  Services  rendered  the  decedent,  and  these 

pa\ing 

claims.  payments  were  not  allowed.    The  defendant  in  hifl 

argument  complains  of  the  action  of  the  court  in  this  respect 

In  our  opinion  there  are  two  grounds  upon  either  of  which 
the  ruling  can  be  sustained.  It  was  not  the  defendant's  right 
to  use  the  money  of  the  estate  in  paying  its  debts.  Portmanv, 
JS'lemish,  54  Iowa,  198.  It  is  true  that  in  that  case  the  de- 
fendant was  not  charged  with  money  so  used;  but  the  conrt 
expressly  disapproved  the  acts  of  the  defendant,  and  sustained 
the  ruling  of  the  court  below,  only  by  reason  of  the  peculiar 
circumstances  of  the  case.  The  decedent's  widow  had  been 
made  sole  devisee  and  appointed  executrix.  For  some  reason 
she  failed  to  quality.  The  defendant  undertook  to  assist  her 
in  the  management  and  disposition  of  the  estate.  The  paj- 
nients  were  made  with  that  view.  The  duly  appointed  admin- 
istrator received  monkey  enough  to  pay  all  the  proven  debts. 
If  a  recovery  had  been  allowed  from  the  defendant  it  would 
have  been  solely  for  the  benefit  of  the  devisee,  who  did  not  ap- 
pear to  be  in  a  condition  to  complain.  While  the  result  was 
favorable  to  the  defendant  in  that  case,  the  general  doctrine  of 
the  opinion  is  against  the  defendant  in  this. 

Besides  in  no  case  could  an  intermedler  be  allowed  to  escape 
liability  for  using  money  of  the  estate  in  the  payment  of  its 
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debts,  without  an  aflSrraative  showing  that  the  amounts  paid 
were  correct.  In  this  case  we  find  no  evidence  of  the  value  of 
the  services  paid  for,  but  merely  of  the  amounts  paid. 

III.  The  defendant  claims  that  he  should  have  been  allowed 
for  personal  care  bestowed  by  him  upon  the  decedent  during 
8.  — : :  his  sickness,  and  also  for  supportinff  the  decedents' 

elaims  against      ,  .,  ,  rr  o 

estate.  child. 

The  court  below  seems  to  have  regarded  the  defendant's 
claim  in  this  respect  as  a  counter-claim.  As  such  it  was 
clearly  not  allowable.  But  the  claim  was  evidently  made  by 
way  of  defeuse  merely,  and  as  showing  that  the  defendant 
ought  not  to  be  held  to  pay  the  plaintiff  for  property  which  he 
had  disposed  of  under  the  agreement,  and  in  accordance  with 
its  terms.  The  answer,  as  we  understand  it,  proceeds  upon  the 
theory  that  the  defendant's  claim  for  nursing,  etc.,  has  really 
been  discharged,  and  he  sets  it  up  now  merely  as  a  mode  of 
accounting  for  the  property  which  came  into  his  hands,  and 
for  which  he  would  otherwise  6e  chargeable. 

If  the  amount  due  the  defendant  had  been  liquidated  be- 
tween him  and  the  decedent,  and  the  property  which  had  come 
into  his  hands  had  been  wholly  money,  there  would  be  much 
ground  for  holding  that  the  defendant's  position  is  well  taken. 
We  might  hold  that  the  understanding  was  that  the  money  was 
applied.  But  we  cannot  hold  that  it  was  competent  for  the  de- 
fendant to  liquidate  his  own  claim  and  pay  himself,  out  of  such 
property  as  he  had.  "Whatever  then  became  due  him  for  nursing, 
etc.,  was,  we  think,  a  subsisting  claim  against  the  decedent's 
estate,  and  should  have  been  proven  by  the  defendant,  and 
established  against  the  estate  in  the  mode  which  the  statute 
provides. 

IV.  In  the  defendant's  account  there  is  an  item  of  $11, 
which  is  said  to  be  money  paid  for  clothing  for  decedent's  child 
^ ,         prior  to  decedent's  death.     If  the  defendant  paid 

c^mit?n5t"     the  amount  for  that  object  from  the  decedent's 
money  and  under  his  direction,   the  defendant 
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could  not  properly  be  now  charged  with  the  same  money.  But 
the  item  was  not  proven,  nor  do  we  discover  that  any  evidence 
was  offered  and  excluded  by  which  it  might  have  been  proven. 
The  defendant,  to  be  sure,  claims  that  there  was.  A  question 
was  asked  him,  as  a  witness,  in  these  words:  "  Did  you  board 
and  clothe  the  child  of  the  decedent  before  the  death  of  the 
decedent;  if  so,  how  long,  and  how  much  was  it  worth P'  This 
question  was  disallowed  and  the  defendant  assigns  error  upon  the 
ruling,  but  we  think  that  it  was  properly  disallowed.  It  was 
not  designed,  we  think,  to  show  that  the  defendant  paid  out  the 
decedent's  money,  but  to  show  how  much  became  due  the  de- 
fendant for  the  board  and  clothing  furnished. 

V.  The  defendant  claims  that  the  judgment,  in  any  event, 
is  too  large.  The  evidence,  however,  is  conflicting,  and  it  is  not 
claimed  that  the  judgment  is  wholly  without  support    But  it 

5. :  evi-  is  Said  that  the  case  is  triable  de  novo  and  that  ac- 

ponderauce    cordiuff  to  the  preponderance  of  the  evidence  the 

of:  trial  de  °  r     r 

novo.  judgment  should  have  been  less. 

But  the  action  was  brought  as  a  law  action;  the  evidence 
was  preserved  by  a  bill  of  exceptions;  we  find  no  certificate 
that  the  evidence  made  of  record  was  all  the  evidence  offered, 
and  the  appellee  states,  in  amended  abstract,  that  there  was 
none.  The  case  is  presented  here  upon  an  assi^ment  of  errors, 
so  the  action  appears  to  have  been  tried  as  a  law  action  and  to 
be  presented  here  as  such.  It  is  certainly  then  not  triable 
here  as  an'equitnble  action,  and  is  not  triable  de  novo. 

The  defendant  claims  that  the  evidence  shows  conclusively 

that  a  part  of  the  property  with  which  he  has  been  charged  is 

not  in  his  possession,  but  in  the  possession  of  one  Anistatia 

Winkleman.    But  the  evidence  shows  that  the  property  came 

into  her  possession  by  the  defendant's  direction,  and  the  de 

fendant's  answer  shows  that  he  claims  the  right  to  the  property 

as  against  the  plaintiff. 

In  our  opinion  the  judgment  must  be 

Affirmed. 
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WiLKiNS  V.  The  Gebmania  Fieb  Insubanob  Co.  et  al.-      Lg  ^1 

1.  Insuranoe:  warranty:  breach  op:  burden  of  proof.    Where 

the  warranty  contained  in  an  application  for  fire  insurance  was,  that 
the  statements  were  **  just,  fiill  and  true,  so  far  as  the  same  are  known 
to  ilie  applicant t''  the  absolute  truth  of  the  facts  stated  was  not  war- 
ranted; and  the  burden  was  upon  the  company  to  prove  a  breach  of  the 
warranty. 

2.  : :  DESCRIPTION  OP  BUILDING.    Where  the  building  insured 

was  described  as  '*  two  stories  high/*  and  the  main  part  was  two  stor- 
ies high,  but  a  small,  rear  addition,  was  only  one  stoty  high,  such  inac- 
curacy of  description  would  not  constitute  a  breach  of  the  warranty. 

3.  :  EVIDENCE  OF  VALUE :  VERDICT.  The  evidence  of  the  value  of  the 

building  considered,  and  held  sufficient  to  sustain  the  verdict. 

4. :  PROOFS  OF  loss:  motion  to  dismiss:  practice.  The  objection 

that  the  proofs  of  loss  were  not  made  in  time  is  not  reviewable  under 
the  circumstances  of  this  case.  Where  a  party  demurs  to  the  evidence, 
or  moves  to  dismiss  for  insufficiency  of  the  evidence,  he  must  be  deemed 
to  have  waived  his  exception  to  the  admissibility  of  the  evidence, -and 
on  an  appeal  from  the  ruling,  upon  the  motion  to  dismiss,  this  court  can 
only  review  the  correctness  of  that  ruling. 

Appeal  from  Guthrie  District  Court. 

Monday,  Decembeb  10. 

Action  upon  a  policy  of  fire  insurance,  executed  to  the 
plaintiflF  by  the  defendants,  the  Gerniania  Fire  Insurance  Co. 
and  the  Hanover  Fire  Insurance  Co.  The  defendants  for  an- 
swer set  up  certain  alleged  breaches  of  warranty,  and  also  a 
failure  to  serve  proof  of  loss.  After  the  plaintiff  had  intro- 
duced evidence  on  his  part  and  rested,  the  defendants  demur- 
red to  the  evidence  and  moved  to  take  the  case  from  the  jury, 
and  to  dismiss  it  for  want  of  any  evidence  upon  which  a  re- 
covery could  be  based.  The  court  overruled  the  motion  and 
rendei-ed  judgment  for  the  plaintiff.    The  defendants  appeal. 


Piatt  <&  Carry  for  appellants. 

Wolf  db  Landty  for  appellee. 
Vol.  LVII— 34 
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Adams,  Ch.  J. — I.  The  policy  was  issued  open  a  written 
application,  and  the  insured  covenanted  that  the  statements 
1.  iNsuB-  contained  in  the  application  were  "a  just,  full,  and 
r;miv:  '^^'    tmc  expositioD  of  all  the  facts  and  circumstances 

hrfiach  of :         .  :•    ,      ^i  j .   .  .  .  i       t         i» 

budenof       in  reffard  to  the  condition,  situation  and  value  of 

proof.  ° 

the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant."  It  was  also  provided,  both  in  the 
application  and  policy,  that  the  statements  of  the  application 
should  be  deemed  warranties. 

In  the  application  it  was  stated,  amon^  other  things,  that  the 
exposures  on  the  east,  within  one  hundi^ed  and  fifty  feet,  were 
two  frame  buidings.  The  answer  avers  that  there  were  more 
than  two  frame  buildings  witliin  one  hundred  and  fifty  feet  on 
the  east.  The  plaintiff  for  reply  averred  that  the  "said  ad- 
joining risks  within  one  hundred  and  fifty  feet,  not  meuti<Hied 
in  the  application,  were  not  directly  or  indirectly  the  cause  of 
the  loss  nor  tributary  thereto,  and  the  defendants  were  in  no 
way  prejudiced  thereby." 

If  there  was  a  breach  of  warranty  such  fact  is  fatal  to  the 
plaintiff's  recovery,  and  it  is  not  proper  to  inquire  whether 
the  loss  occurred  by  reason  of  the  existence  of  facts  which 
constituted  the  breach  of  warranty.  We  do  not  indeed  un- 
derstand the  plaintiff  as  seriously  insisting  that  it  is.  His  po- 
sition, as  we  understand,  is  that  there  is  no  evidence  that 
there  was  a  breach  of  warranty.  To  this  the  defendants  reply 
that  no  evidence  was  necessary,  because  the  plaintiff  virtually 
admits  in  his  reply  that  there  were  exposures  within  one  hun- 
dred and  fifty  feet,  not  mentioned  in  the  application,  and  they 
insist  that  if  this  is  so  there  was  necessarily  a  breach  of  war- 
ranty. It  is  to  be  observed,  however,  that  the  warranty  in 
this  case  is  somewhat  peculiar.  The  warranty  is  that  the  ap- 
plication "is  a  just,  full,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation,  and 
value  of  the  property  insured,  so  far  as  the  same  are  known 
to  the  apjplicant.^^ 
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Our  attention  has  been  called  by  the  defendant^  to  several 
decisions  holding  that  the  ignorance  of  the  insured  of  the  un- 
truth of  the  matters  warranted  is  immaterial.  This  is  un- 
doubtedly correct  where  the  trnth  of  the  matters  stated  is 
warranted  absolutely.  But  we  cannot  deem  the  truth  of  the 
matters  stated  as  warranted  absolutely  in  this  case,  without 
completely  eliminating  from  the  warranty  the  words,  bo  far 
as  the  same  are  known  to  the  applicants^  and  giving  them  no 
force  whatever.  This  we  should  not  be  justified  in  doing. 
Oarcelon  v.  Hampden  Insurance  Co.y  50  Me.,  580. 

As  to  whether  the  plaintiff  had  knowledge  that  there  were 
more  exposures  on  the  east  within  one  hundred  and  fifty  feet, 
than  he  stated  in  the  application,  there  was  no  evidence  one 
way  or  the  other.  This  being  so,  the  defendants  contend  that 
judgment  should  have  been  rendered  in  their  favor,  because 
all  matters  warranted  are  a  part  of  the  contract,  and  the  bur- 
den is  on  tlie  plaintiff  to  prove  the  truth  of  the  matters  war- 
ranted as  a  condition  of  recovery.  It  is  not  to  be  denied  that 
it  has  been  frequently  so  held.  Campbell  v.  Nmjo  England 
Mutual  Life  Insurance  Co.y  98  Mass.,  381 ;  McLoon  v.  Con- 
necticut  Mutual  Life  Insurance  Co,y  100  Mass.,  472;  Jefer- 
son  Insurance  Co.  v.  Cotteral,  7  Wend.,  72.  This  court  as- 
sumed that  to  be  the  correct  rnle  in  Miller  v.  Mutual  Bene- 
fit Life  Insurance  Co.^  31  Iowa,  216;  but  the  precise  question 
was  not  involved  in  the  case.  As  holding  a  different  rule  see 
Swich  V.  Some  Life  Insurance  Co.,  2  Dillon,  IGO,  and  TLola- 
bird  V.  Atlantic  Mutual  Life  Insurance  Co.^  2  Dillon,  166. 
For  the  purposes  of  this  opinion,  it  may  be  conceded  that  the 
general  rule  is  that  the  burden  is  upon  the  insured  to  prove 
the  truth  of  the  matters  warranted  as  a  condition  of  recovery. 
But  there  are  some  exceptions  to  the  rule.  Where  the  plead- 
ings are  so  framed  that  the  defendant  assumes  the  burden  of 
showing  a  breach  of  warranty,  it  has  been  held  that  he  has 
such  burden.  Leete  v.  The  Oresham  Life  Insurance  Co.^  7 
Eng.  Law  and  Eq.,  578.    The  defendants  in  the  case  at  bar 
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averred  a  breach  of  warranty,  and,  according  to  the  case  above 
cited,  should  not  afterwards  be  allowed  to  say  that  thej  did  not 
have  the  burden  of  proving  it 

There  is  another  view  which  may  be  taken,  and  which  seems 
to  us  entirely  conclusive,  that  the  burden  in  this  case  was  opou 
the  defendants.  The  breach  of  warranty  alleged  in  this  case, 
if  proven,  would  have  shown  a  want  of  good  faith.  It  would 
have  appeared  that  the  plaintiff  had  procured  the  contract  by 
statements  which  he  knew  at  the  time  were  not  true.  Now, 
fraud  is  never  to  be  presumed,  but  the  reverse.  The  precise 
question  arose  in  the  case  last  above  cited.  It  was  held  that 
the  allegations  of  falsehood  made  by  the  defendants  amounted 
to  fraud,  aud  that  it  was  incumbent,  therefore,  upon  the  de- 
fendants to  prove  them,  because  the  presumption  is  always  in 
favor  of  innocence  and  against  fraud. 

In  the  absence  then  of  any  evidence  tending  to  show  that 
the  plaintiff  knew  that  there  were  exposures  on  tbe  east, 
within  one  hundred  and  fifty  feet,  besides  the  two  frame  build- 
ings mentioned,  the  plaintiff's  right  of  recovery  must  be  sus- 
tained so  far  as  this  ground  is  concerned. 

11.  Another  breach  of  warranty  is  alleged  to  consist  in  the 
fact  that  the  building  insured  was  described  as  two  stories  high. 
2. . — : :  It  is  shown  that  only  the  main  part  was  two  stories 

description       ,.,,,,  „  ,  ,.  .  i 

of  building,  high  and  that  there  was  a  small,  rear  addition  only 
one  story  high.  There  was  evidence  tending  to  show  that  tlie 
plaintiff  was  not  wholly  unacquainted  with  the  buildings  and 
we  think  that  a  court  or  a  jury  might  well  have  believed  that 
he  knew  that  the  whole  building  was  not  two  stories  high. 
But  we  are  unable  to  conclude  that  there  was  any  such  misde^ 
scription  as  to  constitute  a  breach  of  warranty.  The  building 
was  in  fact  a  two- story  building.  It  would,  we  think,  be  usu- 
ally 60  denominated,  notwithstanding  the  one-story  rear  addi- 
tion. The  description  in  regard  to  height  pertained,  as  it  ap- 
pears to  us,  rather  to  identification  than  the  character  of  the  risk; 
and  where  this  is  so  not  quite  the  same  accuracy  is  required. 
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III.  The  defendants  insist  that  there  was  no  evidence  of 
the  value  of  the  house,  and  that  no  recovery  should  have  been 

,    allowed  for  that  reason.      The  plaintiff  estimated 

3.  :  evi-  *^ 

vafue:^ver-     ^^®  house  at  $800,  but  upou  cross-cxami nation  it 
^^^  was  made  to  appear  that  he  included  a  few  dollars 

for  damage  done  to  the  foundation  walls,  also  the  value  of  an 
ice-box,  built  into  and  constituting  a  part  of  one  of  the  walls 
of  the  house,  and  also  an  awning.  The  judgment  rendered 
was  for  $700.  No  estimate  was  placed  upon  the  value  of  the 
ice-box  or  awning,  and  so  it  is  said  that  the  value  of  the  build- 
ing, which  alone,  exclusive  of  the  fixtures,  was  covered  by  the 
policy  was  not  shown.  In  our  opinion  the  foundation  walls, 
ice-box,  and  awning  were  a  part  of  the  building,  and  were 
covered  by  the  policy.  It  is  true  "store  furniture  and  fix- 
tures "  appear  by  the  terms  of  the  policy  to  be  excluded,  but 
we  understand  by  the  language  used  that  the  only  fixtures 
excluded  were  store  fixtures,  and  it  is  not  claimed  that  any 
fixtures  were  included  in  the  estimate  which  could  be  con- 
sidered such. 

IV.  It  is  said  that  the  plaintiff  was  not  entitled  to  recover, 
because  his  proofs  of  loss  showed  false  swearing  and  attempted 
fraud,  and  that  the  policy  expressly  provides  that  false  swear- 
ing, or  attempted  fraud,  shall  cause  a  forfeiture  of  all  claims 
under  the  policy.  But  this  defense  was  not  made  in  the  an- 
swer. 

V.  Lastly,  it  is  is  said,  that  proofs  of  loss  were  not  made  in 
time.  But  it  appears  to  us  that  this  question  is  not  reviewa- 
4. :         ble  by  us.    The  proofs  were  admitted,  and  upon 

motion  to    *  the  theory  that  they  were  made  in  time.     The  de- 

dlsniLss:  •'  •'  ,.. 

practice.  fendants  objected  to  their  admission  expressly 
upon  that  ground,  and  the  court  overruled  their  objection  to 
which  the  defendants  excepted.  But  the  case  comes  to  us 
upon  appeal  from  an  order  overruling  the  defendant's  demur- 
rer to  the  evidence,  or  what  was  equivalent  thereto,  a  motion 
to  take  the  case  from  the  jury,  and  to  dismiss  the  same  for 


634               SUPREME  COURT  OF  IOWA, 
1 

*  Wilklns  T.  The  Germanla  Ftie  Insmaoce  Company. 

insufficiency  of  the  evidence.  Where  a  party  excepts  to  the 
admissibility  of  evidence,  and  afterwards  demurs  to  the  evi- 
dence, or  moves  to  dismiss  for  insuflSciency  of  tlie  evidence, 
he  must  be  deemed  to  liave  waived  his  exception  to  the  admis- 
sibility. Chapinv.  Bansy  1  Bibb.,  612;  Lewis  v.  Few^^ 
Johns,  1,  The  reason  for  the  rule  will  be  apparent  by  con- 
sidering that  where  evidence  has  been  admitted,  under  an  ex- 
press ruling  as  to  its  admissibility,  the  party  introducing  it 
has  a  right  to  rely  upon  it  until  it  is  expressly  excluded,  and 
if  it  is  excluded,  he  has  a  right  to  supply  other  evidence,  if 
he  can,  or  to  take  such  other  course  as  the  exigency  of  his 
case  may  seem  to  require.  In  admitting  the  proofs  in  the 
case  at  bar  against  the  defendant's  objection,  that  they  were 
not  served  in  time,  the  court  must  have  held  that  there  had 
been  no  laches  on  the  part  of  the  plain tiflF,  or  that  his  laches, 
if  any,  had  been  waived.  It  seems  probable  to  us  that  the 
court  held  that  the  plaintiflF's  laches,  if  any,  had  been  waived. 
We  find  a  stipulation  signed  by  the  defendants'  attorneys, 
which  after  setting  out  the  title  of  the  case  is  as  follows;  "It 
is  hereby  stipulated  that  the  above  entitled  cause  shall  be  tried 
as  soon  as  reached  in  its  order  after  proofs  of  loss  have  been 
received  by  the  companies,  the  same  as  if  notice  and  proof  of 
loss  had  been  made  prior  to  the  commencement  of  th^  action, 
hereby  waiving  all  objection  on  account  of  the  omission  by 
plaintift*  to  give  such  notice  and  furnish  such  proof  of  loss 
prior  to  the  commencement  of  the  action." 

The  defendants  insist  that  the  design  of  the  stipulation  was 
to  merely  waive  the  fact  that  the  action  was  premature.  It 
seems  probable  that  it  was  construed  by  the  court  as  a  waiver 
of  all  laches  in  respect  to  the  notice  and  proof  of  loss. 

The  defendants  further  insist  that  their  attorneys  had  no 
power  to  waive  more  than  the  mere  fact  that,  the  action  was 
premature.  The  court  might  have  held,  and  probably  did 
hold,  otherwise. 

The  question  as  to  the  suflSciency  of  this  stipulation  to  con- 
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stitute  a  waiver  of  all  laches  is  argued  by  the  defendants,  and 
we  are  asked  to  rale  npon  it.  But  it  appears  to  us  that  we 
cannot  properly  do  so.  If  the  trial  had  been  allowed  to  pro- 
ceed, and  the'court  had  become  satisfied  that  the  proofs  ought 
to  be  excluded  it  should,  and  we  have  no  doubt  would,  have 
excluded  them. 

"We  cannot  say  what  might  have  transpired  in  respect  to 
the  proofs,  if  the  trial  had  proceeded.  But  the  defendants  ar- 
rested the  trial.  This  they  did  while  the  proofs  were  in.  They 
left  nothing  for  the  court  to  do  but  to  pass  upon  the  suflBciency 
of  the  evidence  as  it  stood,  and  upon  the  supposition  that  it 
was  all  admissible. 

In  taking  a  ruling  upon  the  motion,  and  in  coming  here 
upon  appeal  from  the  ruling  thereon,  it  appears  to  us  that  we 
have  nothing  for  review  except  the  correctness  of  that  ruling, 
and  in  that  we  find  no  error. 

Several  other  points  are  made  by  the  defendants,  but  we 
think  they  are  substantially  covered  by  the  views  which  we 
have  expressed.  Affirmed. 


Mabsh  v.  Mead  &  Co.  et  al. 

1.  Partnership :  judgment  against  partners  individually.   Where 

the  petition,  in  an  action  against  a  partnership,  did  not  ask  for  a  judg- 
ment against  the  partners  individually,  it  was  irregular  to  render  a 
judgment  against  them  as  individuals;  but  such  judgment  would  not  be 
void  for  want  of  jurisdiction,  and  could  not  be  attacked  collaterally. 

2.  Tender:  judgment:  injunction.    Where  the  plaintiff  in  his  petition 

for  an  iiy  unction  to  restrain  the  collection  of  a  judgment,  pleaded  pay- 
ments upon  the  judgment,  and  also  contested  in  good  faith  the  validity 
of  the  entire  judgment,  a  tender  of  the  amount  not  claimed  to  have  been 
paid  before  commencing  the  action  was  not  necessary. 

Appeal  from  Winneshiek  DistHet  Court. 
Monday,  Deoembbb  19. 

jAotion  for  an  injunctioii  to  restrain  an  execution  sale.     The 
plaintiff  avers  that  the  judgment  upon  which  the  execution 
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issDed  has  no  validity,  for  want  of  inrisdiction  in  the  court  to 
render  the  judgment.  He  also  avers  that  payments  to  the 
amount  of  about  $350  dollars  have  been  made  upon  the  judg- 
ment, but  which  have  not  been  credited  thereon.  The  defend- 
ants for  answer  denied  all  the  material  allegations  of  the  pe- 
tition. They  also  moved  to  dissolve  the  injunction.  Several 
affidavits  and  counter-affidavits  were  filed  upon  the  hearing  of 
the  motion.  The  same  was  sustained,  and  from  the  order  sus- 
taining it  the  plaintiff  appeals. 

C.  M  Brooks  and  Reed  <&  Marshy  for  appellant. 

Z.  Bulisy  for  appellees. 

Adams,  Ch.  J. — The  judgment  appears  to  have  been  ob- 
tained in  an  action  brought  by  the  the  defendants,  Mead  &  Co., 
against  a  partnershijx  H.  0.  Marsh  &  Co.  The  judgment  was 
rendered  against  H.  0.  Marsh  alone.  No  copy  of  the  plead- 
ings in  the  case  in  which  the  judgment  was  rendered  was  set 
out,  but  tliere  is  a  statement  that  the  pleadings  were  introduced 
in  evidence  upon  the  hearing  of  the  motion,  and  there  is  also 
a  statement  that  they  do  not  show  the  names  of  the  individual 
partners,  and  do  not  show  that  any  judgment  was  asked  against 
them  individually. 

No  objection  is  made  by  the  appellee  to  this  method  of  ab- 
stracting and  as  the  conclusion  which  we  have  reached  is  adverse 
to  the  appellant  upon  this  point,  we  shall  assume  that  the 
pleadings  introduced  in  evidence  showed  what  he  states  they 
bhowed,  and  only  that. 

Where  in  an  action  upon  a  claim  against  a  partnership,  judg- 
ment is  not  sought  against  the  partners  individually,  it  is  cer- 
1.  PARTNER-  tainly  irregular  to  render  a  judgment  against  them 
meiit  aRainst   individually,  and  we  are  not  prepared  to  say  that 

partners  In-  i     .    j  .  t      •  i. 

dividuaiiy  such  judgment  against  partners  not  served  with 
notice  might  not  be  treated  as  void.  But  as  against  partners 
served  with  notice,  we  think,  it  would  at  most  be  merely  irreg- 
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Dlar.  The  appellant  coDteods  that  the  firm  and  the  members 
thereof  are  as  distinct  ccs  two  individuals,  but  this  is  evidently 
not  80.  Each  partner  owes  the  whole  debt.  A  judgment 
against  the  firm  by  its  firm  name  binds  each  member  so  far  as 
the  matters  therein  adjudicated  are  concerned.  At  least  this  \^as 
so  under  the  Revision,  because  under  it  a  judgment  against  the 
firm  may  be  enforced  by  scire  facias  against  the  individual 
property  of  the  partners.  Section  2785.  At  the  ti  me  this  j  udg- 
ment  was  rendered  the  Revision  was  in  force.  Even  partners 
not  served,  then,  were  regarded  as  before  the  court  in  some 
sense;  in  a  still  stronger  sense  partners  served  would  be.  In 
the  action  in  which  the  judgment  complained  of  was  rendered, 
we  may  asnme  that  H.  C.  Marsh,  the  present  plain tiflF,  was 
served  with  notice  or  voluntarily  appeared.  It  would  have 
been  proper  for  the  court  to  render  jud^^ment  against  all  the 
partners  individually  who  have  been  served  or  who  had  ap- 
peared, if  the  petition  had  been  drawn  in  the  proper  form  for 
that  purpose.  Now,  in  our  opinion,  the  lack  of  such  form  will 
not  justify  us  in  saying  that  the  court  was  without  jurisdiction. 
The  judgment  then  cannot  properly  be  assailed  in  a  collateral 
proceeding  like  the  present. 

The  plaintiff,  however,  avers  that  large  payments  have  been 
made  upon  the  judgment  which  have  not  been  credited  thereon. 
2.  TENDER :  He  shows  that  the  payments  were  made  to  one 
lajunctioD*.  Tappan,  the  attorney  of  record  in  the  cause  in 
which  the  judgment  was  obtained,  and  who  had  control  of  the 
judgment  at  the  time  the  payments  were  made.  The  dates 
and  amounts  of  payment  are  specifically  set  out. 

The  defendants  do  not  in  their  answer  deny  these  payments. 
The  allegations  in  respect  to  the  payments  are  contained  in  an 
amendment  to  the  petition.  No  answer  to  this  amendment 
appears  to  have  been  filed.  The  affidavits  introduced  by  the 
defendants  do  not  show  that  the  payments  were  not  made  as 
alleged. 

Now,  while  the  dissolution  of  a  temporary  injunction  rests 
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much  in  the  discretion  of  the  court,  it  api>ear8  to  us  in  view  of 
the  condition  of  tlie  pleadings,  and  ftll  that  is  disclosed  by 
the  affidavits,  that  the  injunction  should  have  been  dissolved 
only  as  lo  that  part  not  alleged  to  have  been  paid  and  that  as 
to  .the  other  part  it  should  have  been  continued  to  the  hearing. 
The  appellees  insist  that  the  want  of  a  tender  before  action 
was  fatal  to  the  plaiutiflF's  claim,  so  far  as  it  was  based  upon 
the  allegations  that  the  jadgment  had  been  partially  paid. 
They  cite  Sloan  v.  Coolbatcgh,  10  Iowa,  32.  But  that  case 
differs  from  this.  The  question  in  that  case  aroSe  upon  de- 
murrer to  the  petition.  In  the  petition  it  was  admitted  that 
there  was  something  due,  but  it  was  not  averred  that  the' amount 
admitted  to  be  due  had  been  tendered.  The  court  held  that 
the  petition  was  defective.  In  the  case  at  bar  the  petition  does 
not  admit  that  anything  is  due.  The  plaintiff  sought  by  bis 
petition  to  cx)ntest,  in  good  faith,  as  we  doubt  not,  the  validity 
of  the  entire  judgment.  It  was  his  right,  we  think,  to  have  an 
adjudication  upon  that  point.  The  want  of  a  tender,  theretbre, 
of  the  part  not  alleged  to  be  paid  did  not,  we  think,  deprive  him 
of  the  right  to  have  the  injunction  as  to  the  other  part  con- 
tinued to  the  hearing. 

Eeveesed. 


TuFFBBB  V.  The  iNoofiPOBATEoTowN  OF  State  Centee. 

126    563  1.  Damages:  PERSONAL  injuries:  CONTRIBUTORY nroligencb.    Plamt- 

1  57~538|  iff,  while  ridini;  in  a  buggry  in  one  direction  and  looking  and  talking  to 

^'  persons  in  the  other  direction,  drove  into  a  child's  swing  suspended  be- 

tween the  sidewalk  and  the  traveled  portion  of  the  street,  and  was 
thrown  out  and  iiyured.  Held,  that  such  person  was  guilty  of  contri- 
butory negligence  and  could  not  recover  for  the  injury. 

Appeal  from  Marshall  District  Court. 

Monday,  Deoembeb  19. 

Action  to  recover  for  a  personal  injury.    The  plaintiff  avers 
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that  the  defendaat  neo^liojentlv  suffered  one  of  its  streets  to 
become  obstructed,  aad  that  she  was  thrown  from  a  buggy  by 
reason  of  the  obstruction  and  received  an  injury. 

The  defe;ndant  denies  all  negligence  upon  its  part,  and  avers 
that  the  plaintiff's  injury,  if  she  received  any,  was  the  result 
of  her  own  negligence. 

There  was  a  trial  by  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff.     The  defendant  appeals. 

James  Allison  and  Brovm  &  Binford^  for  appellant. 

John  M,  Parker  and  0.  Caswelly  for  appellee. 

Adams,  Ch.  J. — Evidence  was  introduced  tending  to  show 
that  the  plaintiff  was  riding  in  a  buggy,  with  another  lady, 
1.  DABiAGEg:  upon  one  of  the  streets  of  State  Center;  that  while 
Sfs^'contnb-  SO  riding  she  paused  at  the  house  of  a  friend,  hav- 

utory  negU-      .  ■•   .  i  .        . 

gence.  ing  driven  near  the  gate  in  front  of  the  house; 

that  a  few  feet   in   front  of  the   horse   where   she  stopped  a 

child's  rope  swing  was  suspended  from  the  limb  of  a  tree;  that 

the  plaintiff  after  starting  to  resume  her  journey  drove  against 

the  swing;  that  it  caught  upon  a  projecting  knuckle  of  the 

buggy  top,  and  caused  the  buggy  to  be  tilted,  whereby  the 

plaintiff  was  thrown  out  and  received  the  injury  of  which  she 

complains. 

The  jury  made  certain  special  findings  which  were  in  sub- 
stance that  the  swing  was  at  the  side  of  the  street  near  the 
sidewalk,  and  between  the  sidewalk  and  the  traveled  portion  of 
the  street;  that  it  was  daylight  at  the  time,  and  the  swing  was 
in  plain  view  in  front  of  the  plaintiff's  horse,  and  only  a  few 
feet  ahead  when  she  started;  that  she  had  seen  the  swing  but 
drove  so  close  to  it  that  it  caught  upon  the  buggy,  whereby 
the  buggy  was  stopped  and  partly  overturned. 

Notwithstanding  these  findings  the  jury  rendered  a  general 
verdict  for  the  plaintiff. 

They  must  have  done  so,  we  think,  under  the  supposition 
that  there  was  some  circumstance  which  was  sufficient  to  ex- 
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cuse  the  plaintiff  in  driving  against  the  swing,  when  the  same 
was  directly  before  her  and  in  plain  sight. 

It  cannot  be  said  of  course  that  she  was  excusable  because 
the  swing  was  not  apparently  a  dangerous  object.  If  it  was  not 
a[)|)arently  dangerous,  then  the  town  was  not  guilty  of  negli- 
gence in  suffering  the  swing  to  be  there. 

It  seems  probable  that  the  jury  must  have  found  that  the 
plaintiff's  attention  was  diverted  at  the  time  she  drove  against 
the  swing,  and  that  she  was  excusable  upon  that  ground. 

Upon  looking  into  the  charge  of  the  court,  we  find  an  in- 
struction given  upon  the  theory  that  the  jury  might  find  that 
the  plaintiff's  attention  was  diverted  when  she  drove  against 
the  swing,  and  that  she  was  not,  therefore,  guilty  of  contrib- 
utory negligence. 

The  jury  were  instructed  that  they  might  consider  the  pre- 
sence of  other  ladies  with  whom  the  plaintiff  was  conversing, 
and  all  the  surrounding  circumstances,  and  that  if  she  knew 
that  the  swing  was  there,  or  might  have  known  it  by  the  ex- 
ercise of  ordinary  care,  under  all  the  circumstances,  and  she 
negligently  drove  into  the  swing,  she  could  not  recover.  One 
of  the  circumstances  which  tke  court  seems  to  have  thought 
might  have  been  suflScient  to  excuse  the  plaintiff,  or  at  least 
which  was  to  be  considered  with  that  view,  was  the  presence 
of  other  ladies  with  whom  she  was  talking.  The  instruction 
was  excepted  to  and  the  giving  of  it  is  assigned  as  error.  The 
question  presented  is  as  to  whether  the  presence  of  other  ladies 
with  whom  the  plaintiff  was  talking  had  any  tendency  to  ex- 
cuse her.     In  our  opinion  it  had  not. 

It  was  held,  it  is  true,  in  Greenleaf  v.  Dubuque  dk  Sioux 
City  R,  R,  Co,^  33  Iowa,  59,  that  an  employe  of  a  railroad  com- 
pany is  not  necessarily  guilty  of  contributory  negligence  in 
not  avoiding  a  known  and  plainly  visible  danger.  It  was 
thought  that  the  jury  might  find  that  he  was  not,  if  the  ser- 
vice which  he  was  performing  at  the  time  required  his  exclu- 
sive attention.     But  in  our  opinion  we  could  not  sanction  the 
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instruction  given  in  the  case  at  bar,  without  going  much 
farther  than  the  court  went  in  that  case.  The  plaintiff  was 
manifestly  not  obliged  to  resume  her  journey  until  she  had 
finished  her  conversation.  When  a  person  undertakes  to  drive 
a  horse  in  one  direction  while  looking  and  talking  in  a  differ- 
ent direction,  and  no  special  exigency  is  shown,  such  person, 
we  think,  voluntarily  assumes  the  risk  of  driving  against 
whatever  obstacles  may  be  in  the  way,  and  cannot  be  said  to  be 
in  the  exercise  of  due  care,  especially  when  outside  of  the 
usually  traveled  part  of  the  highway,  and  in  the  vicinity  of  a 
dwelling  house  where  more  or  less  obstacles  are  liable  to  be 
found.  In  our  opinion  the  court  erred  in  giving  the  instruc- 
tion. 

IIe\^RS£D. 


Thobpb  Bros.  &  Co.  v.  Fowleb  et  al. 

67    541 

1 .  Conditional  Sale :  waiver  op.  Where  the  sale  and  delivery  of  personal      ^"^  ^ 

property  was  made  with  an  afipreement  by  the  purchaser  to  give  security  jJJ  090 

for  the  purchase  money,  or  do  some  act  as  a  part  of  the  transaction,  ^^  ^j\ 

such  sale  is  conditional;  and  the  title  to  the  property  does  not  pass  until  iliS  4191 
the  thing  is  done  by  the  purchaser,  or  is  waived  by  the  vendor. 

2.  Ijandlord's  Attachment:  mortgaqe:  paramount  LIEN.    In  May, 

1878,  plaintiff  leased  certain  premises  to  F.  by  an  oral  lease.     In  May, 

1879,  F.  purchased  iiimiture  for  use  on  the  premises,  and  nine  months  ' 
afterwards  executed  a  mortgage  thereon  to  secure  the  purchase -money. 
On  October  1,  1830,  the  lessor  levied  a  landlord's  attachment  upon  the 
furniture  for  the  last  five  and  one-half  months  rent:  Hcld^  that  the 
landlord  had  no  lien  for  the  rent  in  question,  at  the  time  the  lien  of  the 
mortgage  attached,  and  that  the  mortgage  lien  was  paramount. 

Ajppml  from  Delaware  District  Court. 

Monday,   December  19. 

Action  for  rent,  and  to  enforce  a  landlord's  lien.  A  writ  of 
attachment  was  issned  and  levied  upon  certain  fnmitnre  used 
npon  the  premises.     The  lessee,  the  defendant  Fowler,  made 
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no  defense.  Ford  Bros,  interrened  as  mortgagees  of  the 
property  levied  npon.  They  raised  no  question  as  to  the  ex- 
istence of  the  plaintiff's  lien,  but  they  claimed  that  the  lien 
of  their  mortgage  was  paramount.  The  court  held  that  the 
l)laintiff 's  lien  was  paramount,  and  rendered  judgment  accord- 
ingly.   The  intervenors  appeal. 

Branson  cfe  LeRoy^  for  appellants. 

Charles  Husted^  for  apppellee. 

Adams,  Ch.  J. — The  case  was  submitted  upon  an  agreed 
statement  of  facts,  which  are  in  substance  as  follows:  In  May, 
1.  CONDITION-  1878,  the  plaintiffs  leased  the  premises  by  oral 
waiver  of.  lease  to  the  defendant,  Fowler,  for  one  year,  with 
the  privilege  of  five  years.  Fowler  took  possession  of  the 
premises  and  occupied  the  same  as  a  hotel  until  the  le\'y  of  the 
attachment,  October  1,  1880,  a  period  of  about  two  years  and 
four  and  a  half  months.  The  rent  claimed  is  for  the  last  five 
and  a  half  months.  The  furniture  levied  upon  was  sold  to 
Fowler  by  the  intervenors  in  May,  1879,  and  was  used  upon 
the  premises  until  seized  by  the  plaintiffs  under  their  writ. 
The  sale  to  Fowler  was  upon  credit,  and  the  mortgage  under 
which  the  intervenors  claim  was  executed  to  them  by  Fowler 
to  secure  the  purchase- money.  But  it  was  not  executed  until 
•  about  nine  months  after  the  furniture  was  delivered  to  Fowler 
and  placed  by  him  upon  the  premises.  After  its  execution  it 
was  recorded  immediately.  The  foregoing  are  what  we  deem 
the  essential  facts,  but  there  is  one  other  fact  embraced  in  the 
stipulation  of  facts  upon  which  the  intervenors  greatly  rely. 
They  sold  and  delivered  the  furniture  with  an  agreement  with 
Fowler  that  he  would  secure  the  purchase-money  by  executing 
to  them  a  mortgage  upon  the  furniture,  and  the  morto;age 
which  was  executed  about  nine  months  later,  was  executed 
in  compliance  with  that  agreement. 

The  lien  for  the  rent  in  question  is  not  paramount  to  the 
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mortgage,  unless  it  attached  before  the  lien  of  the  mortgage 
did.  The  intervenors  contend  that  it  did  not,  and  in  onr 
opinion  their  position  is  well  taken.  We  do  not,  however, 
reach  this  conclusion  upon  precisely  the  same  reasoning 
adopted  by  them  in  their  argument.  They  claim  that  the  sale 
and  delivery  of  the  furniture  having  been  mj^de  with  an  agree- 
ment on  the  part  of  Fowler  to  give  them  a  mortgage  upon  it 
for  the  purchase-money,  the  title  did  not  pass  until  the  mort- 
gage was  executed.  The  correctness  of  tliis  position  may  be 
conceded  unless  the  execution  of  the  mortgage  was  waived.  It 
has  been  held  repeatedly  chat  where  a  sale  and  delivery  of  per- 
sonal property  are  made  with  an  agreement  upon  the  part  of 
the  purchaser  that  he  will  give  a  promissory  note,  ^r  security 
for  the  purchase-money,  or  do  some  other  act  as  a  part  of  the 
transaction,  which  includes  the  sale,  such  sale  is  conditional, 
and  the  title  does  not  pass  until  the  thing  to  be  done  by  the 
purchaser  is  done  by  him,  or  is  waived  by  the  vendor.  Whit- 
ney V.  Eaton^  15  Gray,  225;  IStone  v.  Perry ^  60 HI.,  4:8', Paul 
V.  Reed,  52  N.  H.,  136;  Ruaaell  v.  Jfinor,  22  Wend.,  659. 

Where  personal  property  is  sold  upon  a  condition,  and  is  af- 
terwards delivered  without  anything  being  said  in  regard  to 
,    the  performance  of  the  condition,  or  a  long  time 

2.  LAKDLORD'8  ^  '  ° 

K^e"  :"pMa-  ^^  allowed  to  elapse  before  performance  is  insisted 
mouDtiien.  yp^Q^  ^  close  question  sometimes  arises  as  to 
whether,  as  between  the  vendor  and  a  third  party  claiming 
through  the  vendee,  the  conditions  should  not  be  deemed  to  be 
waived.  A  question  of  that  kind  might,  perhaps,  arise  in  this 
case  were  it  not  for  a  provision  of  statute,  section  1922  of  the 
Code,  which  precludes  a  person  making  a  conditional  sale  of 
personal  property  from  setting  up  title  as  against  a  creditor  or 
purchaser  of  the  vendee  without  actual  notice,  unless  the  con- 
ditional sale  is  reduced  to  writing,  and  is  duly  acknowledged 
and  recorded.  Under  this  statute,  it  appears  to  us  to  be  im- 
material whether  the  title  passed  or  not  prior  to  the  execution 
of  the  mortgage.    There  is  no  pretense  that  the  plaintiffs  had 
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actaal  notice  of  theintervenor's  claim,  and  nothing  had  been 
done  prior  to  the  execution  of  the  mortgage  to  give  constrnc- 
tive  notice  of  it 

But  the  intervenors  insist  that  the  plaintiffs  were  not  cred- 
itors of  Fowler,  in  respect  to  this  rent,  at  the  time  the  mort- 
gage was  executed  and  recorded.  If  they  are  correct  in  re- 
gard to  such  fact,  then  the  mortgage  must  be  held  to  be  para- 
mount, and  that,  too,  without  regard  to  whether  the  sale  ab 
originally  made  was  conditional  or  absolute. 

It  is  not  necessary  to  entitle  a  landlord  to  a  Hen  for  rent, 
that  the  rent  shall  have  already  accrued.  It  is  sufficient  it'  lie 
have  a  contract  by  reason  of  which  the  rent  is  thereafter  to  ac- 
crue. Oa/mer  v.  Cutting^  32  Iowa,  647;  Martin  v.  Steams, 
52  Iowa,  345.  But  did  the  plaintiffs  have  a  contract  in  Feb- 
ruary, 1880,  when  the  mortgage  was  executed  by  which  the 
rent  in  question  was  to  accrue?  We  are  unable  to  discover 
that  they  had.  The  only  contract  shown  is  the  oral  lease  made 
in  May,  1878,  which  was  good  for  only  one  year.  Code,  § 
3674.  Indeed,  by  its  own  terms  it  was  to  expire  in  one  year, 
unless  the  lessee  should  elect  and  agree  to  hold  for  four  years 
longer.  Possibly,  as  he  continued  to  hold,  we  ought  to  infer 
that  at  the  end  of  the  first  year,  he  did  elect  and  agree  to  hold 
four  years  longer.  If  he  did  so,  he  might  perhaps  be  bound 
by  the  agreement  for  one  year's  rent  thereafter,  but  in  the  ab- 
sence of  a  written  lease  he  was  n6t  bound  for  more. 

In  our  opinion  the  stipulated  facts  do  not  show  that  the 
plaintiffs  had  a  lien  for  the  rent  in  question  at  the  time  the 
lien  of  the  mortgage  attached,  and  we  think  the  court  erred  in 
holding  their  lien  to  be  paramount. 

Kevebsxd. 
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Witt,  guardian,  v.  Mewhibter. 

Guardian:  lands  op  ward:  redemption:  tax  sale.  A  proardian 
may  redeem  the  lands  of  his  ward,  sold  for  taxes,  at  any  time  before  the 
execution  of  the  deed,  by  payment  to  the  auditor;  after  the  execution 
of  the  deed  he  may  redeem  by  an  equitable  action,  under  section  892, 
Code. 

:  interest  op  ward  in  land:  redemption.    Where  the  guar- 

dian  holds  a  mortgage  upon  lands  in  trust  for  the  ward,  the  ward  has 
such  an  interest  therein  as  will  entitle  him,  or  the  guardian  in  his  be- 
half, to  redeem  the  land  ftom  tax  sale. 

action  to  redeem  :  when  brought.    Section  892,  Code,  does 


not  limit  the  time  within  which  the  right  of  redemption  attaches  but  pre- 
scribes the  period  of  its  duration.  The  action  to  redeem  may  be  brought 
before  the  ward's  disability  is  removed. 

4.  Mortgage:  holder  op  tax-title:  redemption.  The  holder  of  a 
tax-title  has  no  right  to  redeem  the  lands,  embraced  in  his  deed,  from  a 
mortgage  thereon  held  in  trust  for  a  minor. 

Appeal  from  Union  Circuit  Court, 

Monday,  December  19. 

The  plaintiff  brings  this  action  for  the  purpose  of  redeem- 
ing, from  a  tax  sale,  certain  lands,  in  which  it  is  alleged  the 
plaintiff's  ward,  Alvin  Witt,  a  minor,  had  an  interest  at  the 
time  they  were  sold  for  taxes.  The  cause  was  tried  upon  an 
agreed  statement  of  facts,  and  a  decree  was  entered  from  which 
the  defendant  appeals. 

McDiU  cfe  Sullivan^  for  the  appellant. 

Wainwright  cfe  Miller^  for  the  appellee. 

Dat,  J. — The  agreed  statement  of  facts  upon  which  the 
cause  was  submitted  to  the  court  below,  omitting  the  exhibits 
referred  to,  is  as  follows: 

''\.    Alvin  Witt  was  born  May,  A.  D.,  1866. 

"2.  Marilda  Witt,  formerly  Marilda  Decon,  was  duly  ap- 
pointed guardian  of  said  minor,  prior  to  January  1,  1878,  and 
Vol.  LVIl— 35 
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has  at  all  times  since  been,  and  still  is,  goardian  of  said 
minor. 

*'3.  On  or  abont  January,  1873,  said  minor  being  seized 
in  fee  of  the  lands  in  controversy  in  this  suit,  his  £:aardiun, 
upon  due  application  to  the  proper  court  obtained  an  order  for 
the  sale  of  said  lauds. 

"  4.  In  pursuance  of  said  order  for  the  sale  of  said  land, 
said  guardian  sold  and  conveyed  said  land  to  Edward  Horaewoud 
and  took  from  said  ETomewood  and  wife  a  mortgage  for  wid 
unpaid  purchase- money  *  *  *  all  of  which  was  duly  ap- 
proved by  the  Circuit  Court  of  Union  county. 

"5.  On  the  6th  day  of  June,  A.  D.  1877,  plaintiff  filed  her 
petition,  as  guardian  of  said  Alvin  Witt,  for  the  foreclosure  of 
Faid  mortgage,  making  defendants,  James  Mewhirter  and 
John  A.  Brown,  his  grantor,  parties  defendant  thereto. 

**  6.  On  the  trial  of  said  foreclosure  suit  plaintiff  dismissed, 
without  prejudice  to  the  rights  of  said  minor  or  the  cansc,  as 
to  defendants  Brown  and  Mewhirter,  and  foreclosed  as  to  tlie 
Home  wood  8  only. 

"7.  Said  land  was  sold  on  special  execution  to  Marilda 
Witt,  guardian  of  Alvin  Witt,  for  the  use  of  Alvin  Witt, 
November  16,  1878,  and  redemption  not  having  been  made  a 
regular  sheriff's  deed  was  executed  to  said  guardian  for  the 
use  of  said  minor,  on  the  17th  day  of  November,  1879,  and 
the  said  deed  duly  filed  for  record  and  recorded  in  the  proper 
records  on  the  same  day. 

"8.  That  Edward  Homewood  permitted  the  taxes  on  said 
land  to  become  due  and  deliquent;  that  said  lands  were  regu- 
larly sold  for  non-payment  of  taxes,  and  that  three  years  after 
such  sale  the  tax  purchaser,  J.  A.  Brown,  obtained  a  r^lar 
treasurer's  tax  deed  for  said  land. 

*'  9.  On  the  28th  day  of  June,  A.  D.  1877,  said  James  A- 
Brown  and  wife,  conveyed  said  hinds  to  defendant  James  Mew- 
hirter by  special  warranty  deed. 

'*  10.     On  the day  of ,  A.  D.  18—,  defendant, 
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James  Mewhirter,  by  proper  action,  recovered  possession  of 
said  land  from  Homewood,  the  plaintiff  herein  not  being  a 
party  to  said  action  nor  consenting  thereto,  and  the  said  Mew- 
liirter  retains  his  possession. 

"  11.     On  or  about  December  10,  A.  D.  1879,  and  prior  to 
the  commencement  of  this  suit,  plaintiff  tendered  to  defendant 
Mewhirter  the  sum  of  one  hundred  and  seven ty-fonr  dollars, 
which  said  sum  was  duly  and  legally  tendered  to  said  Mew- 
hirter, and  the  right  of  redeujption  demanded,  which  tender 
and    right   of    redemption   was    by    said    defendant   refused 
and  denied.     On  the  same  day  said  sum  was  diposited  with 
the  clerk  of  the  court  for  said  defendant,  and  has  ever  since  and 
now  remains  with  said  clerk,  subject  to  the  order  of  said  de- 
fendant for   the    purpose  of  redemption  from  said  tax  sale. 
It  is  agreed  that  Henry  A.  Witt,  and  Henry  Alvin   Witt,  and 
Alvin  Witt,  are  one  and  the  same  person,  and  that  mistakes  in 
any  names  mentioned  in  pleadings  or  agreed  statement,  may 
be  corrected  at  any  time.     It  is  agreed  that  if  the  court  shall 
Und  on  the  facts  that  plaintiff  is  entitled  in  this  action  to  the 
relief  prayed  for,  and  to  redeem  from  taxes,  the  amount  neces- 
sary to  redeem  shall  be  determined  by  a  commissioner  to  be  ap- 
pointed by  the  court,  who  shall  compute  the  amount  neces- 
sary to  redeem  under  instruciions  given  by  the  court,    said 
commissioner  to  report  at  the  next  term.     It  is  further  agreed 
that  if  either  party  desire  to  prosecute  an  appeal  from  the  de- 
cision of  the  Circuit  Conrt,  that  this  agreed  statement  of  facts, 
with  the  exhibits  attached  thereto,  contains  all  the  evidence 
introduced  on  the  trial  in  the  Circuit  Conrt. 

The  court  decreed  "that  the  defendant,  James  Mewhirter, 
have  his  election  to  redeem  the  premises  in  controversy  herein 
♦  *  *  from  the  amount  due  under  the  foreclosure  and  sale 
of  said  premises  on  execution  on  ihe  mortgage  (hereon,  exe- 
cuted by  Edward  Homewood  and  wife  to'said  plaintiff,  *  * 
or  to  compel  plaintiff  to  redeem  from  the  tax  sale  of  said 
lauds  to  J    A.  Brown,  and  that  defendant  enter  his  election 
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with  the  clerk  of  this*  court  within  thiry  days  from  the  rising 
of  conrt;and  if  he  elect  to  redeem  from  sa'.d  mortgage,  that 
he  have  until  the  first  day  of  the  next  term  ol  this  cuurt  to 
make  such  redemption,  and  if  he  elect  to  require  plaintiff  to 
redeem  from  said  tax  sale,  then  and  in  that  event,  the  court 
hereby  appoints  S.  W.  McEIdery,  Esq.,  commissioner  to  de- 
termine the  amount  required  to  redeem  therefrom,  and  that 
Baid  commissioner  report  the  same  by  the  next  term  of  this 
court." 

I.     Section  892  of  the  Code,  is  as  follows:     "If  rc;d  prop- 
erty of  any  minor  or  lunatic  is  sold   for    taxes,  the  same  may 
1.  guardian:   ^^  redeemed  at  any  time  within  one  year  after 
warrt  Tre-        sucli  dis^abllity  is  removed,  in  the  man!ier  specified 
laxsa.e.  in  tlie  fi»llowing  section,  or  such  redemption  may 

be  made  by  the  guardian  or  legal  representative  under  section 
890,  at  any  time  before  the  delivery  of  the  deed/'  Appellant 
insists  that  this  action  to  redeem  is  brought  by  the  guardian, 
and  that  section  892  authorizes  a  gruardiau  to  redeem  at  any 
tims  he/ore  tJie  deli  eery  of  the  deed^  which,  by  implication, 
denies  him  the  right  to  redeem  after  the  delivery  of  the  deed. 
Appellant  cites  and  relies  upon  Pearson  v,  Rohiiiaon^  44  Iowa, 
413.  A  little  attention  to  the  sections  in  question,  will  render 
the  error  of  appellant  apparent  Section  890  of  the  C-ode 
provides  that  redemption  may  be  effected  by  payment  of  the 
amount  neces.sary  to  redeem  to  the  county  auditor.  Under 
section  802  the  real  property  of  a  minor  or  lunatic  may  be  re- 
deemed at  any  time  within  one  year  after  the  disability  is  re- 
moved, but  to  effect  such  redemption  an  equitable  action  must 
be  brought  in  a  court  of  rec<u-d,  as  provided  in  section  8DI], ex- 
cept that  the  guardian  or  legal  representative  may,  atany  time 
before  the  delivery  of  the  deed  redeem  under  section  800  of 
the  Code,  by  payment  to  the  county  auditor.  The  latter  part 
of  section  892  does  not  limit  the  time  within  which  the  guaiti- 
ian  may  redeem  to  the  execution  of  the  deed,  but  simply  pro- 
vides that  before  the  execution  of  the  deed  he  may  re'Jeeia  by 
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pavinent  to  the  county* auditor.  After  the  execution  of  the 
deed  he  may  redeem  by  an  equitable  action  as  provided  in  sec- 
tion 893.  That  this  is  the  true  construction  of  section  893 
cannot,  we  think,  be  questioned. 

II.     It  id  claimed,  however,  that  at  tlie  date  of  the  tax  sale 
in  question,  the  minor  had  not  such  an  interest  in  the  real 

2. :  In-     estate  in   question  as  would   entitle   him.  or  his 

w  irj  in  ffuardian  on  his  behalf,  to  redeem.     From  the  ex- 

laud :  re-         °  ' 

dcinpaou.       hibits  attached  to  the  agreed  statement  of  facts,  it 
appeares  that  the  court  ordered  the  guardian  to  sell  the  lands 
iu  question  for  one-third  cash,  and  the  balance  in  six  and  nine 
months,  secured  by  morti^age  on  the  real  estate  sold.     In  ac- 
coixlunc^  with  this  order  the  guardian  sold  the  lands  to  Edward 
Homewood,  and   took   from   him   and    his   wife  a  mortgage 
thereon,  dated  June  2,  1873,  to  secui^e  the  deferred   payments 
amounting  to  $2,129.63.     This  mortgage  was  to  Marilda  W. 
Deci)n,  guardian,  and  is  conditioned  tor  the  payment  to  Ma- 
rilda \V.  Decon,  guardian,  of  the   sum   secured.     After  the 
sale  to  Homewood  and  the  execution  of  this  mortg.ige,  on  the 
St\  day  of  November,  1873,  the  land  in  question  was  sold  to  J. 
A.  JSrown,  for  the  delinquent  taxes  of  1872.     Now,  whilst  the 
mortgage  was  executed  to  Marilda  W.  Decon,  guardian,  it  is 
apparent  from  all  tlu  facts  admitted  in  the  case  that  she  held 
the  mortgage  simply  in  trust  for  her   ward,  Alviu  Witt.     If 
the  guardian  had  died  insolvent,  it  is  apparent,  we  think,  that 
lier  creditors  could  not  have  subjected  this  mortgage  to  the 
payment  of  her  debts,  simply  for  the  reason  that  the  beneficial 
interest  therein  belonged  to  her  ward.     In  liloe  v.  Nelson^  27 
Iowa,  148,  it  is  said  "  that  any  right,  whether  in  law  or  equity, 
wliether  perfect  or  inchoate,  whether  in  possession  or  action, 
amounts  to  ownership  in  the  land,  and  that  a  charge  or  lien 
upon  it  constitutes  the    person  claiming  it  art  owner,  so  far 
as  ic   is  necessary  to   give  him  the  right  to  redeem."     And 
ill  BtLTtoa  V,  UlrU/ugery  18   Iowa,  34S,  it  was  determined 
"  that    the  same  interest  which,  if  held  by  an  adult,  would 
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give  him  the  rip;ht  to  redeem  withia  tliree  years,  will,  if 
held  by  a  minor,  give  such  minor  the  right  to  redeem  at 
any  time  within  one  year  after  removal  of  the  disability." 
In  Burton  v.  U'rUrager^  it  was  held  the  heir  of  the  mort- 
gagee, who  was  a  minor  at  the  time  of  the  Uix  sale,  had 
such  an  interest  in  land  as  entitled  him  to  redeem.  This  case 
disposes  fully  of  the  position  of  the  appellant,  that  the  interest 
of  a  mort;j.i2:ee  is  not  such  an  interest  in  land  as  will  entitle 
him  to  redeem,  and^holds  that,  whilst  in  the  case  of  the  death 
of  the  mortgagee,  the  mortgage  passes  t ^  the  executor  or  admiu- 
istrator,  and  not  to  the  heir,  still  the  administrator  does  not  take 
it  in  his  own  right,  but  holds  it  in  his  fiduciary  capacity,  and  in 
trust  for  the  heir,  who  is  in  equity,  in  the  absence  of  creditors, 
entitled  to  it.  We  entertain  no  doubt  that  the  interest  of  f be 
minor  in  the  property  in  question  is  of  such  a  character  as  to 
entitle  him,  or  his  guardian,  on  his  behalf,  to  redeem. 

III.  It  is  claimed,  however,  that  this  action  is  prematnrely 
brought,  and  that  the  right  of  redemption  can  be  exercisetl 
3^ .  ^.    under  section  892,  only  after  the  disability  has  l>ee.i 

Iii^om'^:  when   removed,  and  within  one  year  from  that  time.    lu 
^^^^  our  opinion  section  892  does  not  limit  the  time 

within  which  the  right  of  redemption  attaches,  but  preserilna 
the  period  of  its  dumtion.  In  Burton  v.  Wntrager^  18  lowa, 
318;  Tallnmn  v.  Cooksy  39  Iowa,  402;  and  Llo(/d  v.  Butice^ 
41  Iowa,  660,  the  right  of  redemption  was  allowed  to  parties 
still  minors. 

IV.  It  is  insisted  that  the  court  erred  in  requiring  the  de- 
fendant to  redeem  from  the  plaintiff  because  he  did  not  ask,  in 
4.  mortoaor:  '^^®  answer,  that  he  be  allowed  to  redeem,  and  if 

tiuel're-  ^^^  this  order  is  not  erroneous,  the  court  erred  in  re- 
quiring the  defendant  to  redeem  from  the  fore- 
closure and  sale,  'and  not  simply  from  the  mortgage.  The 
position  of  appellant  seems  to  be  that  as  he  was  not  made  a 
party  to  the  foreclosure  proceeding,  he  may,  in  his  own  time, 
bring  an  action  to  redeem  from  the  mortgage.    But  the  de- 
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fendaut  did  not  acquire  his  title  under  the  mortgage,  or  any 
grantor  of  the  mortgagor.  His  title  comes  from  an  independ- 
ant  source,  and,  if  valid,  vests  in  him  the  title  of  the  minor, 
and  of  the  mortgagor,  and  of  every  one  else  interested  in  the 
property.  He  was  not  a  necessary  nor  a  proper  party  to  the 
foreclosure  proceeding.  He  was  under  no  obligation  to  redeem 
from  the  mortgage  to  protect  his  title,  nor  had  he  any  right  to 
so  redeem.  If  the  minor  has  no  right  to  redeem  from  him, 
bis  title  is  absolute,  if  the  minor  has^a  right  to  redeem,  he 
must  submit  to  that  right,  and  he  cannot  defeat  it  by  redeem- 
ing from  the  minor.  It  follows  that  the  court  erred  in  allow- 
in>r  the  defendant  the  election  to  redeem  from  plaintiff.  The 
error,  however,  is  to  the  prejudice  of  plaintiff,  and  not  of  de. 
fendant.  Ai  the  plaintiff  has  not  appealed,  this  error  cannot 
now  be  corrected.  But,  as  the  defendant  did  not  elect  to  re- 
deem within  the  time  limited  in  the  decree  of  the  court,  we 
are  of  opinion  that  under  the  state  of  the  record,  the  time  for 
election  should  not  be  extended. 

The  cause  will  be  remanded  to  the  court  below,  with  direc- 
tion to  deny  to  defendant  any  extension  of  the  period  within 
which  to  make  his  election  to  redeem,  and  to  determine  the 
amount  which  plaintiff  shall  pay  to  effect  redemption,  as  con- 
templated in  the  original  decree. 

Affibmbd. 
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Bkadlky  &  Sherman  v.  Dklaware  County. 

1.  Waiver:  board  op  supervisors:  AiiLOWANCK  of  claims.  Where  a 
claim  was  filed  before  the  board  of  supervisors  for  medical  attendance 
rendered  to  paupers  upon  the  order  of  the  propi*r  township  tnistee«, 
but  was  not  certified  by  them  to  be  correct,  and  the  board  considered 
the  claim  and  allowed  a  portion  of  it  without  objection  for  want  of 
such  certificate,  such  action  wdl  amount  to  a  waiver  of  the  certificate, 
and  will  estop  the  county  from  setting  up  the  want  thereof,  as  a  defense 
to  the  bcfclanoe  of  the  claim. 

Appeal  from  Delaware  District  Court, 
Monday,  December  19. 

Action  upon  an  account.  The  plaintiffb  are  physicians,  and 
as  6iich  thej  furnisheil  medicine  and  medical  attendance  at  the 
written  request  of  the  trustees  of  Delaware  township  in  Dela- 
ware connt3\  The  claim  as  presented  to  the  board  of  snper- 
visors,  amounted  t  $195.05.  The  board  allowed  thereon  tl»e 
sum  of  $1 1 4.55,  and  refused  to  allow  the  balance.  The  actiou  is 
l)rougljt  to  recover  such  balance. 

Tlie  defendant  for  answer  averred,  amongr  other  things,  that 
the  plaintiffs'  account  was  not  certified  to  bj  the  township 
trustees.  The  plaintiffs  did  not  controvert  the  tact  of  the 
want  of  such  certificate,  but  claimed  that  the  board  of  super- 
visors waived  the  certificate. 

The  court  instructed  the  jury  in  substance  that  an  allow- 
ance o['  a  part  of  the  plaintiffs'  account,  without  objection  for 
want  of  certificate,  would  be  a  waiver  of  the  certifica»e. 

A  verdict  and  judgment  were  rendered  for  plaintiffs.  The 
defendant  appeals. 

Calvin  Yoran  and  E.  M.  Carr^  for  appellant. 

Branson  tfe  LeRoy^  for  appellee. 

Adams,  Ch.  J.— The  cause  involving  less  than  $100  comes 
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to  US  upon  a  certificate.  The  question  certified  is  as  folio w»: 
1.  WAIVER:      "Where  claims  are  filed  before  the  board  of  sn- 

boarcl  of  su-  .  , 

fowancrof*^"  P^''^^^^  ^*  *  coQuty  lor  medical  attendance  upon 
claims.  a,j(j  ^.^re  for  tjj^  p^^^,  on  the  order  of  the  proper 

tuwnsliip  trustees,  which  said  claims  are  not  certified  to  \)Q 
correct  by  the  trustees,  but  which  claims  tlie  board  of  super- 
vis<»r8  consider  without  objection  for  want  of  such  certificate, 
and  allow  a  part  and  disallow  a  part,  does  such  action  amount 
to  a  waiver  of  such  certificate,  estopping  the  county  from  set- 
ting up  and  establishing  the  want  <if  such  certificate  as  a  de- 
fense in  a  suit  brought  for  the  balance  of  said  claim?" 

The  defendant  insists  in  the  first  place  that  the  board  of  su- 
pervisors had  no  power  to  waive  the  certificate.  In  support  of 
this  doctrine  the  defendant  cites  Hull  <j6  ArgalU  v.  The 
County  of  Ma'^shally  12  Iowa,  154;  Webster  County  v.  Tuy- 
W,  19  Iowa,  117;  and  Clarke  v.  The  City  of  Des  Moines^ 
19  Iowa,  219.  It  is  not  necessary  for  the  purposes  of  this 
case  to  go  into  an  extended  review  of  the  CAses  cited.  An  ex- 
amination of  them  will  show  that  they  differ  materially  from 
the  case  at  bar.  That  a  county,  through  its  proper  oflBcers,  may 
allow  and  pay  a  claim  of  the  nature  of  the  plaintiffs'  is,  of 
course,  disputed  by  no  one.  The  objection  made  is  simply  to 
the  mode  of  allowance.  This  considemtion  alone  is  sutiicient 
to  show  the  inapplicability  of  the  cases  cited. 

On  the  other  hand  the  defendant's  position  that  the  board 
of  supervisors  has  no  power  to  waive  the  township  trustees' 
certificate  is  in  conflict  with  Armstrong  v.  Taina  County^  34 
Iowa,  314;  and  Collins  v.  Lucas  County^  50  Iowa,  448.  In  the 
former  case,  it  is  true,  no  more  was  allowed  by  the  court  of  the 
uncertified  claim  than  was  allowed  by  the  board,  but  this  court 
held  that  to  the  extent  of  the  allowance  the  county  was  estop- 
ped to  deny  the  claim.  This  ruling  could  have  been  made  only 
upon  the  theory  that  the  allowance  was  not  without  jurisdiction, 
and  that  to  the  extent  of  the  allowance  the  board  had  power 
to  Waive  and  did  waive  the  certificate. 
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It  being  settled,  tben,  that  the  board  has  power  to  waive  the 
certificate,  we  have  only  to  inquire  whether  the  action  of  the 
board  in  this  cafe  was  such  as  to  constitute  a  waiver. 

The  jury  was  instructed  upon  the  tlieory  that  the  evidence 
was  such  that  they  might  find  tiiat  no  objection  was  made  to 
the  claim  by  the  board  for  want  of  a  certificate.  The  question 
certified  assumes  that  no  objection  was  made,  but  tlmt  the 
board  of  supervisors  considered  the  claim  without  objection. 
We  CJinnot  go  into  the  evidence  to  determine  whether  such  as- 
sumption was  justified,  because  no  question  in  relation  thereto 
is  raised.  We  shall,  therefore,  proceed  upon  viie  same  as- 
sumption. 

A  waiver  need  not  be  expressed  in  words.  Wherever  tlie 
conduct  of  a  party  is  such  as  to  raise  a  reasonable  pi-esump- 
tion  that  a  waiver  was  intended,  and  there  is  nothing  indicat- 
ing otherwise,  a  court  or  jury  would  be  justified  in  finding 
that  there  was  a  waiver. 

The  want  of  the  trustees'  certificate  to  the  claim,  when  it  was 
presented  to  the  board,  would  have  justified  the  board  in  refus- 
ing to  consider  it.  This,  we  must  presume,  they  well  knew. 
They,  nevertheless,  pnK*eeded  to  consider  it.  Tliey  passed  over 
the  fact  that  there  was  no  certificate,  and  certainly  treated  it 
for  the  time  as  immaterial.  If  they  had  refused  to  consider 
the  claim  for  want  of  a  certificate,  the  claimant  would  have 
l>€en  advised  of  its  necessity  and  might  have  supplied  it.  But 
the  board  had  other  grounds  for  disallowing  the  claim,  as  far 
as  they  did  disallow  it,  and  they  acted  upon  those  grounds. 
With  the  view  which  the  board  took  of  the  claim,  the  trustees' 
certificAte  was  in  fact  immaterial.  There  is  no  pretense  that 
they  would  have  been  bound  by  it,  if  it  had  been  supplied,  and 
if  they  were  satisfied,  as  they  claimed  to  be,  that  the  claim,  so 
far  as  they  disallowed  it,  ought  to  be  disallowed  upon  its  merits, 
it  would  have  been  their  duty  to  disallow  it.  We  think  the 
case  comes  clearly  within  the  ruling  in  Collins  v.  Ltum 
County^  above  cited. 
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The  conuij  has  had  tlie  beneiit  of  a  fall  defense  to  tlie 
claim  upon  its  merits.  If  a  certificate  of  the  nature. of  the  one 
in  question  is  admissihle  as  evidence  in  an  action  upon  the 
claim,  then  the  want  of  such  certificate  in  this  case  was  to  the 
disadvantage  of  the  plaintiffs,  and  not  the  county. 

Much  is  said  in  the  argument  of  appellant's  counsel  about 
the  protection  which  counties  need.  But  if  they  need  any  pro- 
tection  in  this  respect,  it  is  asrainst  the  allowance,  and  not 
against  the  disallowance  by  the  board  of  uncertified  claims. 
The  disallowance  remits  the  claimant  to  his  action,  and  com- 
pels him  to  establish  his  claim  by  such  legal  methods  as  other 
claims  arc  established.  An  allowance  l)y  the  board  is  conclu- 
sive upon  the  county.  Yet,  as  we  have  seen,  it  was  held  in 
Arnifstrong  v.  Tama  County^  above  cited,  that  an  allowance 
may  be  made  by  the  board  without  the  trustees'  certificate. 

In  our  opinion,  there  was  no  eiTor  in  the  ruliiigs  of  the 

District  Court,  and  the  judgment  must  be 

Affirmed. 


Meyers  v.  The  C,  R.  I.  &  P.  R.  Co. 

1.  Muncipal  Corporations:  ordinance:  t.imiting  speed  of  rail- 

way TRAINS.  Municipal  corporations  have  power,  an  a  police  regula- 
tion, to  pass  ordinances  regulatingr  the  speed  of  railway  trains  within 
the  corporate  limits,  bat  such  regulations  must  be  reasonable  and 
proper. 

2.  :  :  UNREASONABLE  AND  VOID.    Where  an  ordinance  of  a  city 

limits  the  speed  of  railway  trains  to  four  miles  per  hour,  and  the  road 
passes  through  agricultural  lands,  fenced  on  both  sides,  for  three  miles 
alter  entering  the  limits  of  the  city,  and  before  reaching  the  inhabited 
portion  thereof,  such  ordinance  operates  as  a  restraint  upon  commerce, 
and,  as  to  such  portion  of  the  road,  is  unreasonable  and  void. 

Appeal  from  Pottawattamie  Circuit  Court. 

Monday,  December  19. 

The  plaintiff  claims  of  the  defendant  one  hnndred  and  five 
dollars,  for  the  killing  of  a  cow.    The  cause  was  tried  to  the 


55«  SUPREME  COURT  OF  IOWA, 

Meyers  t.  The  C.^  B.  I.  &  P.  It  Co. 

oouit  on  an  a^rreod  statement  of  facts.     Judgment  was  rendered 
for  tlie  detendant.     The  plaintiff  appeals. 

Sopp  c6  Lyman  and  Anunt  cjfe  Slms^  for  ap^)cllant. 

W tight  cfc  Balilwhi^  for  appellee. 

Day,  J.  — Upon  the  trial  it  was  agreed  that  the  animal  in 
controversy  was  killed  by  a  train  of  the  defendant,  running 
1.  MuviriPAL  npon   the  track  of  its  railroa^l,  at  a  p-nnt  within 


con>oia- 


ti.ms:  .'.p.iu     the   limits  of  the   city  of    Council    Bluffs;    that 

njMires :  iim-  ,  .        i    i  mi     i 

itiMK'^i'eeUof  the  valuo  ot  the  animal   kiUeti  was  one  hundred 

ral'way 

trains.  j^^^j  fl^g  dollars;    that  the  train  was  running  at  a 

greater  rate  of  speed  than  four  miles  i>er  hour;  and  that  an 
ordinance  of  the  city  of  Council  Bluffs,  in  force  at  the  time  the 
ani  nal  was  killed,  prohibited  the  running  of  trains  at  a  greater 
rate  of  speed  than  four  miles  an  hour  It  was  admitted  by  the 
plaintilf  that  the  only  negligence  that  the  defendant  had  been 
guilty  of  was.  as  they  cl.iim  the  violation  of  the  oi*dinance  of 
Council  Bluffs  prohibiting  trains  from  running  at  a  greater 
rate  of  speed  than  four  miles  an  hour.  A  ]>lat  of  the  city  of 
('ouncil  Bluffs  is  attached  ti>  the  abstract,  which,  in  connection 
with  the  agreed  statement  of  the  parties,  shows  that  the  de- 
fendants' line  of  railway  enters  the  limits  of  said  city  one  and 
one-quarter  miles  from  the  laid  out  portions  of  the  city,  and 
remains  that  distance  for  two  and  one-quarter  miles,  running 
just  inside  of  the  city  limits;  that  the  railway  is  fence<l  on  both 
sides  except  at  public  crossings,  from  the  point  where  itentei*s 
the  city  limits  up  to  Cassady's  addition,  which  is  the  first 
platted  addition:  tlint  the  character  of  the  land  wherr*  thcCiii- 
e^igo,  Rock  Island  &  Pacific  Rrailroad  runs  through  the  city 
of  (Jouncil  Bluffs,  up  to  Cassady's  addition,  is  farm  or  agri- 
cultural lands;  that  there  are  no  laid  out  streets  of  the  city 
of  Council  Bluffs  crossing  said  track,  on  said  agricultural 
gro.und,  the  only  crossings  over  the  tmck  being  the  public 
highways  laid  out  by  the  county,  and  that  the  animal   was 
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killed  npbn  one  of  these  crossings  one  and  one-half  miles  from 
the  laid  out  portion  of  the  city.  It  farther  appears,  that  the 
railroad  runs  three  miles  within  the  limits  of  the  city,  throngh 
farm  lands,  fenced  on  both  sides,  before  it  reaches  the  first  laid 
out  addition  of  the  city,  and  that  the  distance  from  the  point 
where  it  first  enters  the  city  limits  to  the  Union  Pucific  Rail- 
road depot  is  more  than  five  miles. 

The  ordinance  of  the  city  in  question  is  as  foIh)ws:  "  Who- 
ever as  engineer,  conductor  or  other  employe  of  any  railroad 
company,  shall  run  any  locomotive,  with  or  without  cars  at- 
tached, or  any  hand-car,  at  a  speed  to  exceed  four  miles  an  hour, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  five  nor 
more  than  fifty  dollars  for  each  offense." 

The  city  of  Council  Bluflfs  is  incorpomted  under  a  special 
charter.  The  plaintiff  claims  for  the  city  authority  t<»  pass  the 
ordinance  in  question,  under  section  26  of  its  charter  which 
provides:  ''The  city  council  is  invested  with  authority  to 
make  ordinances  to  secure  the  inhabitants  against  violation  of 
the  law  *  *  *  and  in  general  to  provide  for  the  safety  and 
prosperity  and  good  order  of  the  city  *  *  *  and  the  com- 
fort and  convenience  of  the  inhabitants,  and  to  impose  penal- 
ties for  the  violation  of  its  ordinances."      *    *     * 

It  is  conceded  by  the  defendant  that  under  this  section  the 
city  of  Council  Bluffs  has  the  right  to  pass  an  ordinance  regu- 
lating the  speed  of  railway  trains.  It  is  claimed,  however, 
that  the  regulation  is  a  police  regnlation,  and  to  be  valid  must 
be  reasonable  and  proper,  and  not  simply  convenient;  that  the 
ordinance  in  question  is  unreasonable,  oppressive  and  vexatious, 
and  therefore,  void. 

In  1  Dillon  on  Municipal  Corporations,  §319,  it  is  said: 
"In  tliis  country  the  courts  have  often  afBrn)ed   the  general 

2. — : :  incidental   power  of  municipal    corporations    to 

and  void.  make  ordinances,  but  have  always  declared  that 
ordinances  passed  in   virtue  of  the  implied  power  must  be 
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reasonable,  consonant  with  the  general  powers  and  pnrposes  of 
the  corporation,  and  not  inconsistent  with  the  laws  or  policy 
of  the  State."  That  courts  may  dechxre  void  an  ordinance 
passed  by  a  city,  in  virtue  of  its  implied  powers,  is  fully  sns- 
tained  by  the  following  authorities:  Hayes  v.  TTie  city  of  Ap- 
pletony2^  Wis.,  542;  Austin  v,  Murry,  16  Pick.,  121;  Dnn- 
hnm  V.  Tm^tees  of  Rochester^  5  Cowen,  462;  T.  IF.  &  W, 
Railway  Co.  v.  Jacksonville^  67  III.,  37;  Ex  parte  Fmnk^ 
52  6^aZ.,  606;  Kip  v.  Patterson,  2  Dutcher,  19*^;  Commimon- 
ers  V,  Oas  Co.,  12  Pa.  St.,  318;  Waters  v.  Luch,  3  Ark.,  110; 
jifayor  v,  WinfieM,  8  lluniph..  707;  Cla^oih  v.  Milwaukeey 
30  Wirt.,  316;  Clinton  v,  Phillips,  58  III.,  102;  Tugnutnv. 
Chicago^  78  III.,  405.  Whether  a  by-law  or  ordinance  be 
rcfisonable  is  a  question  for  the  court.  Commonwealth  v, 
Worcester,  3  Pick.,  461;  State  v,  Overton,  4  Zub.  (N.  J.), 
485.  Under  the  ordinance  in  question,  in  this  case,  it 
would  take  three-quarters  of  an  hour,  after  entering  the 
corporate  limits  of  Council  Bluffs,  to  jiass  over  three  miles 
of  railroad,  through  agricultural  lands,  fenced  on  both  sides 
and  reach  the  inhabited  portion  of  the  city,  and  it  would 
take  over  one  hour  and  a  quarter  to  reach  the  terminus  of  the 
railroad  at  the  Union  Pacific  deiK)t.  One  of  the  objects  of 
railroads  is  to  secure  quick  transportation  for  freight  and  pas- 
sengers. The  ordinance  in  question  not  only  places  an  unreason- 
able restriction  upon  the  railways  themselves,  btit  it  unreason- 
ably impedes  the  whole  traveling  public.  No  necessity  has  been 
shown,  and  none  certainly  exists,  for  limiting  railways  to  a 
speed  of  four  miles  an  hour,  for  three  miles  before  they  enter 
the  inhabited  portion  of  a  city,  and  whilst  passing  through 
agricultural  lands  fenced  upon  both  sides.  If  all  the  cities 
situated  along  the  line  of  the  defendants'  mad  between  Council 
Bluffs  and  Chicago,  should  enact  and  enforce  a  like  ordinance, 
it  is  apparent  that  the  time  between  the  two  cities  would  be 
greatly  increased.  The  ordinance  operates  as  a  restraint  upon 
commerce,  and,  in  our  opinion,  ought  not  to  be  sustained.    The 
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conrt  did  not  err  in  refusing  to  hold  the  defendant  liable  for  a 
violation  of  it. 

Affirmed. 


Thompson  v.  French. 


1.  Appeal:  certificate  of  jddoe.  Where  the  amount  in  controversy, 
as  shown  by  the  pleading,  was  less  than  $100,  and  no  certificate  of  the 
trial  judge  was  Riven,  the  appeal  raust  be  dismissed. 

Appeal  from  Plymouth  Chcuit  Court, 

Monday,  December   19. 

Action  npon  two  proraissoiy  notes  executed  by  the  dofen<l- 
ant,  one  for  f35,  and  one  for  $50.  The  defendant  admits  the 
execntion  of  the  notes,  but  he  avers  that  there  is  not  more 
than  $4()  due  on  botli  of  them.  He  avers  that  the}*  were  given 
for  a  mowing-machine,  bought  in  August,  187S;  tliat  lie 
bought  the  machine  v^itli  a  warranty,  and  that  the  warranty 
lias  been  broken;  that  tlie  price  of  the  machine  was  $95,  and 
It  was  not  worth  more  than  $50.  There  was  judgment  for  the 
plaintilf  for  the  full  amount  claimed.     The  defendant  appe;ds. 

Curtis  (&  Dudley^  for  appellant. 

J.  77.  Struble,  for  appellee. 

Adams,  Ch.  J. — ^The  first  question  presented  is  as  fx>  whether 

this  court  can  take  cx)gnizance  of  this  appeal  without  a  cer- 

1.  appeal:      tificAte  from  the  trinl  judge.     The  amount  in  con- 
*:ertlftcate  of     ^  ,  ,',,,.  .      ,       j./v 

Judge.  troversy,  as  shown  by  the  pleadmgs,  is  tlie  differ. 

ence  between  what  the  plaintiff  claims  and  what  tliedefendant 
concedes  that  he  is  entitled  to  recover,  or  in  other  words,  the 
amount  in  controversy  as  shown  by  the  pleadings  is  tlie  amount 
of  damages  whicli  the  defendant  in  his  answer  claims  that  he 
sustained.     There  is  no  averment  in  the  answer  that  the  ma- 


SCO 


SUPKEME  COUTIT  OF  IOWA. 


Dodge  V.  The  City  of  Council  Bluffs. 


chine,  if  it  bad  fulfilled  the  warranty,  wonld  have  been  worth 
more  than  the  purchase  price.  The  answer  then  does  not 
show  that  the  damages  sustained  bj  the  defendant  were  more 
than  $45.  Tliat,  then,  constitutes  the  amount  in  controversy  as 
shown  by  tlie  pleadings,  and  l>eing  less  than  JflOO  thecjise  was 
appealable  only  upon  the  certificate  of  the  trial  judge.  As  no 
such  certificate  was  given  the  appeal  must  be 


Dismissed. 
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Dodge  et  al.  v.  Thk  City  of  Council  Bluffs  et  al. 

1.  Corporations:  foreign:  powers  of.    The  powers  po^sesspcl  by  a 

forpisrn  coi*poration,  orjranized  for  tho  purpose*  of  suppl^inar  wa^T  fot 
mniiicipal  and  other  purposes,  are  not  rerttrict»*d  to  the  State  in  which  it 
is  incorporated,  but  it  may  extend  its  operation??  and  do  business  and 
acquire  interests  in  other  States,  althouarii  not  expressly  aulborizcd  so  to 
do  by  the  laws  of  the  State  where  incorporated. 

2.  Municipal  Corporations:    forkion  coupoRATroNs:   power  to 

condemn  propkrty.  a  municipal  corporation  has  authority,  under 
sections  471  4.  Code,  to  contract  with  a  forei^  corporation  for  the  con- 
struction of  water-works,  and  where  it  does  so  contnict  such  forcijrn 
corporation,  under  the  statute  jind  a  proper  ordinance,  may  hav^  power 
to  condemn  and  appropriate  private  property  necessary  for  the  works. 

3^ : :  power  of  state  to  control.    The  fact  that  the  State  of 

Iowa  has  reserved  control  over  its  own  corporations,  and  cannot  control 
foreijfn  corj^nrations,  will  not  prevent  the  transaction  of  all  ordinary 
business  in  the  State  by  foreign  corporations,  nor  prohibit  thein  from 
appropriating  private  property  when  necessary. 

:  WATER- works;  exclusive  right.  The  plaintiffs,  as  mere  tax- 
payers, cannot  raise  the  question  whether  the  city  had  power  to  {jrant  l«y 
ordinance  to  one  company,  the  exclusive  right  to  construct  and  operate 
water-works. 

:   ordinance:  assignment  of  right.    Where  the  ordinance 


4. 


6. 


gmnting  the  right  to  consti-uct  water- works  pi-ovided  that  the  company 
might  assign  all  its  rights  and  privileges,  the  provision,  if  void,  would 
not  affect  the  right  of  the  company  t^  proceed  with  the  work. 

:  equity:  contingent  injuries.     Courts  of    equity  are  not 
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boand  to  prevent  poesible  or  contin^^ent  injuries,  and  a  proyinion  of  the 
ordinance  that  if  the  special  tax  was  inadequate  to  pay  the  water  rentals 
the  deficit  should  be  paid  from  the  preneral  revenues,  will  not  warrant 
interference. 

7.  Ii^janction:  ordinance:  publication.  An  injunction  cannot  bo 
maintained  merely  pn  the  (pround  that  the  ordinance  had  not  been  pub- 
lished for  the  length  of  time  provided  by  the  city  charter. 

Appeal  from  Pottawattamie  District  Court. 

Monday,  December  19. 

Action  for  an  injnnction  to  restrain  the  defendants  from  en- 
forcing and  carrying  out  a  certain  ordinance  providing  for  sup- 
plying the  city  of  Council  Bluffs  with  water.  The  petition 
shows  that  the  defendants,  other  than  the  city  of  Council  Bluffs 
are  members,  officers,  and  agents  of  the  American  Construc- 
tion Company,  incorporated  under  the  laws  of  New  York  fur 
the  purpose  of  supplying  water  for  municipal  and  other  pur 
poees;  that  the  company  has  no  office  or  place  of  business  oi 
agency  outside  of  the  State  of  New  York;  that  in  January, 
1.881,  the  common  council  of  the  defendant  city  passed  an 
ordinance  conferring  upon  the  company  the  exclusive  privilege 
of  laying  pipes  under  the  streets  and  alleys  of  the  city,  and  of 
supplying  the  city  and  its  inhabitants  with  water  for  fire  pro- 
tection, for  manufacturing  purposes  and  domestic  use;  that 
the  ordinance  purports  to  bind  the  city  for  the  payment  of 
money  as  water  rental;  that  the  company  has  accepted  the 
terms  of  the  ordinance;  and  that  unless  restrained  the  company 
will  proceed  to  carry  into  effect  the  provisions  of  the  ordinance 
by  the  construction  of  water-works  and  the  city  will,  under 
the  ordinance,  levy  taxes  and  impose  great  financial  burdens 
npon  the  tax-payers  of  the  city,  amon^  whom  are  the  plaintiffs. 
The  petition  avers  that  the  ordinance  is  void;  that  it  has 
never  been  duly  published;  that  it  contains  illegal  provisions 
and  is  grossly  inequitable;  that  it  provides  for-  payments 
oatside  of  the  special  tax  authorized  by  law  for  the  payment 
of  water  rentals;  and  that  it  is  in  violation  of  the  constitution 
Vol.  LVIl— 36 
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and  legislative  policy  of  Iowa.  The  petition  further  avera 
that  the  laws  of  New  York  do  not  authorize  the  forroation  of 
corporations  for  the  construction  of  water- works  outside  of 
that  State,  and  that  the  company  whose  officers  are  sought  to 
be  restrained  has  no  power  to  enter  into  a  contract  with  tlie 
defendant  city  nnder  the  ordinance. 

To  the  petition  the  defendants  demurred  on  the  ground  that 
it  d(»es  not  appear  that  the  ordinance  is  void,  and  furthermore, 
if  it  is,  it  does  not  appear  that  the  plaintiffs  are  threatened 
with  such  injury  that  they  are  entitled  to  an  injunction. 

The  court  sustained  the  demurrer,  and  the  ])laintiffd  electing 
to  stand  upon  their  petition,  judgment  was  rendered  dismiss- 
ing the  |>etition.     Tlie  plaintiffs  appeal. 

Clinton^  Hart  <&  Brewer  and  Sapp  <&  Lyman,  for  appel- 
lants. 

Wright  ik  Baldwin  and  G.  A.  Holmes^  ff»r  appellees. 

Adams,  Cii.  J. — It  is  not  claimed  that  the  defendant  city 

has  no  power  to  provide  by  ordinance  for  the  construction  of 

water- Works.    It  would  be  conceded  that  it  has  the 

1.  CORPORA - 

efgu^^powere  V^wcr  to  do  SO,  and  even  to  provide  for  their  con- 
struction  by  a  corporn tion.  The  claim  is  that  it 
has  no  power  to  provide  for  their  construction  by  a  forei^ 
corporation,  and  especially  by  a  foreign  corjjoration  like  the 
American  Construction  Company,  which  is  not  expressly 
authorized  by  the  laws  of  the  State  in  which  it  is  incorporated 
to  extend  its  operations  outside  of  the  State.  In  our  opinion 
this  claim  cannot  be  sustained.  It  is  true  a  coi*poration  can 
exercise  no  powers  except  such  as  are  expi-essly  granted  and 
such  as  are  reasonably  incident  thereto.  But  the  power  pos- 
sessed by  the  American  Construction  Company  to  construct 
water-works  appears  to  be  ample.  The  articles  of  incorpora- 
tion are  set  out,  and  they  expressly  provide  for  supplying 
water  for  municipal  purposes,  iiut  it  is  said  that  by  fair  con- 
struction they  must  be  held  to  mean  only,  for  supplying  water 
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for  municipal  purposes  in  the  State  of  New  Yoik.  We  are 
\sked  to  engraft  upon  the  articles,  by  judicial  construction,  this 
restriction.  Now,  we  niighl,  perhaps,  feel  jus.ified  in  doing 
this  if  we  could  see  anything  in  ihe  nature  of  the  business  to 
lead  us  to  think  that  the  incorporators  contemplated  such  re- 
siriction,  but  we  do  not.  We  think  that  ihey  designed  to 
make  their  field  of  operation  as  extensive  as  the  cities  needing 
their  works.  This  appears  to  us  to  be  the  fair  construction. 
Ilaviiig  reached  this  conclusion  it  only  remains  to  be  said 
upon  this  point,  that  the  articles  of  incorporation  must  be 
taken  to  be  the  measure  of  the  company's  rightful  power  in 
the  absence  of  any  showing  that  the  ai-tieles  themselves  are 
illegal.  They  are  not,  wiih  the  construction  which  we  ]»ut 
upon  them,  in  the  nature  of  things,  illegal,  nor  can  ihey  be 
held  to  be  so  merely  by  want  of  a  statute  in  New  York  au- 
thorizing the  company  to  do  business  or  acquire  interests  be- 
yond the  limits  of  the  State.  It  has  never  been  held,  su  tar  as 
we  are  aware,  that  the  right  of  a  corporation  to  do  business,  or 
acquire  interests  beyond  the  limits  of  the  State  in  which  it  is 
created,  exists  only  by  an  express  grant  from  the  legislature  of 
such  State. 

It  is  true  it  has  been  said  that  "a  coi-porj^tion  must  dwell  in 
the  place  of  its  creation."  Bank  of  Augusta  v.  Earle^  13 
Peters,  519.  Being  an  artificial  peiaon,  a  mere* creature  of  law, 
it  cajmot  go  where  the  law  by  v/liich  it  exists  caimot  go.  An 
extra  territorial  corpoi-ate  meeting,  for  insance,  would  be 
illegal.  But  a  coi-poration  is  not  for  this  leason  prevented 
from  sending  its  agents  abroad  for  the  transaciion  of  business. 
3ank  of  AugoBta  v.  Eaiie^  above  cited. 

But  is  said  that  conceding  that  the  American  Construction 

Co.  might  make  contracts,  and  do  many  kinds  of  business  in 

2.  MUNICIPAL  Iowa,  yet,  being  a  foreign  corporati*)?!,  it  cannot 

£^rei«p^co?-*  acquire  such  rights  as  the  ordinance  in  question 

pSwer^'to  *      purports  to  confer.     The  argument  is  that  it  is  only 
condemn  ,  .         i  i        •    i        <• 

pruiM5rty.        by  inter-state  comity  that  the  right  oi  a  corporation 
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to  make  and  enforce  any  contracts  elsewhere  than  in  the  State 
where  it  is  created  is  recognized;  that  the  rights  granted  by 
the  ordinance  in  question  are  in  the  nature  of  a  public  pre- 
rogative francliise,  and  that  inter-state  comitj  cannot  properly 
be  lield  to  extend  to  such  riglits. 

The  ordinance  confers  upon  the  company  the  right  to  con- 
demn-and  appropriate  private  property  necessary  for  the  con- 
struction and  operation  of  the  water  works.  This  right,  it  is 
said,  cannot  properly  be  granted  to  a  foreign  corporation.  The 
plaintiff's  rely  upon  the  following  authorities:  liunyon  v. 
Co8ter^8  Lessee,,  14  Feters,  128;  Nashville  Railway  v.  Cow- 
ardin,  11  Humph.,  348;  State  v.  Railroad  Co ,  25  Vt.,  4?15; 
Ohio  db  M.  R,  (Jo,  V.  Wheeler.  1  Black,  397;  Neirbury  Pe- 
troleinn  Co.  v,  Weare.  27  Ohio  St.,  353;  Arm  v.  Corutnt,  36 
Vt.,  749;  Thompson  v.  Waters,^  25  Mich.,  221;  Aspemmll  v. 
O,  (&  M.  R,  Co.,  2  Ind.,  492;  Holbert  v.  St.  Louis,  K.  C.  A 
N.  R.  Co.,  45  Iowa,  26.  In  the  last  ca?o  it  was  held  that  a 
railroad  company  incorporated  in  another  State  has  no  power 
in  this  State  to  condemn  land  for  a  right  of  way.  Under  that  de- 
cision, and  others  above  cited,  we  are  not  prepared  to  say  that  the 
American  Construction  Co.  could,  by  reason  of  considerations 
of  mere  inter-state  comity,  be  allowed  under  any  ordinance 
which  the  defendant  city  could  pass,  to  condemn  and  appro- 
priate private  property  for  the  construction  and  operation  of 
its  water-works,  but  it  is  certainly  competent  for  the  legislature 
to  grant  such  power,  and  in  our  opinion,  the  legislature  has 
granted  it.  Section  474  of  the  Code  provides  that  cities  and 
towns  are  authorized  to  condemn  and  appropriate  so  mnch 
private  property  as  shall  be  necessary  for  the  constrnction  and 
operation  of  water- works,  and  when  they  shall  authorize  the 
construction  and  operation  thereof  by  individuals  or  corpora- 
tions they  may  confer  by  ordinance  upon  such  person  or  cor- 
poration the  power  to  take  and  appropriate  private  property 
for  said  purpose."  Now,  while  in  form  the  power  is  not  granted 
directly  by  the  legislature  to  the  proprietor  of  the  water-works, 
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where  the  proprietor  is  other  than  the  city  or  town,  yet  no 
point  of  that  kind  is  raised  by  the  plaintiffs*  counsel,  and 
none,  we  think,  could  be  properly.  The  legislative  intent  to 
conlcr  the  power  is  abundantly  manifest.  This,  we  think, 
would  not  be  questioned  where  individuals  or  a  domestic  cor- 
pomtion  is  proprietor.  But  it  is  said  that  we  are  not  justified 
in  supposing  that  the  legislalure  contemplated  a  case  where  a 
foreign  corpor<ition  is  proprietor.  In  our  opinion  the  statute  will 
not  justify  the  narrow  construction  which  the  plaintiffs  would 
put  upon  it.  The  power  given  to  cities  and  towns  to  contract 
with  corporations  for  the  construction  and  operation  of  water- 
works is  general.  If  the  intention  had  been  to  restrict 
them  to  domestic  corporations  it  would  have  been  easy  to  ex- 
pressly so  provide.  But  we  cannot  think  that  any  such  re- 
striction was  contemplated  or  deemed  desirable.  Where 
works  are  to  be  constructed  for  municipal  purposes,  requiring 
no  inconsiderable  capital,  manufacturing  facilities,  experience, 
and  skill,  it  is  of  great  importance  to  cities  and  towns  to  be  al- 
lowed to  contract  wherever  and  with  whomsoever  they  can  do 
so  to  the  best  advantage.  Regarding  this  statute  as  conferring 
upon  cities  and  towns  the  right  to  contract  for  water-works 
with  foreign  as  well  as  domestic  corporations,  it  follows,  we 
think,  that  where  a  city  or  town  does  contract  with  a  foreign 
corporation,  such  cori)oration  may,  under  the  statute,  and  a 
proper  ordinance,  have  the  right  to  condemn  and  appropriate 
private  property  necessary  for  the  works. 

At  this  point  it  is  proper  that  we  should  consider  one  other 
objection  urged  to  this  view.     It  is  said  that  it  is  contrary  to 

.  the  legislative  policy  of  Iowa,  as  evinced  by  a  pro- 

SS^^to  con-    vision   of  statute,   whereby  corporate  powers  are 
^^^'  granted  with  a  reservation,  by  which  the  legisla- 

tare  has  the  right  to  control  articles  of  incorporation,  by- 
laws,  rules,  and  regulations  of  corporations.  Code,  §  1090. 
^ow,  tlie  plaintiffs'  argument  is  that  as  the  legislature  of 
Iowa   cannot  control  the  articles  of  incorporation,  by-laws, 
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rules,  and  regnlations  of  foreign  corporations,  the  legislatnrc 
did  not  intend  that  cities  and  towns  should  be  allowed  to  con- 
tract with  foreign  corporations  for  water-works.  But  this 
reasoning,  it  appears  to  us,  would  cany  us  too  far.  Corpora- 
tions sustain  no  practical  relation  to  the  State  or  the  inhabit- 
ants thereof  except  so  far  as  they  do  business.  The  ohjectiou, 
tlien,  is  to  cur]>oration8  doing  business  in  this  State  withont 
their  articles  of  incorporation,  by-laws,  rules,  and  regulations 
being  subject  to  the  control  of  the  legislature  of  this  State. 
But  we  cannot  hold  that  the  legislature  intended  to  prevent 
foreign  corporations  from  doing  business  here.  Tlie  true  idea 
appears  to  us  to  be  this:  Every  State  has  the  power  to  reserve 
control  over  its  own  corporations.  Iowa  has  done  so  to  alini- 
ited  extent,  but  this  does  not  prevent  the  transaction  licre  by 
f  jreign  corporations  of  all  ordinary  business,  nor  does  it  indi- 
cate that  the  statute  in  question  should  be  so  construed  as  to 
prevent  them,  under  a  proper  ordinance,  from  condemning  and 
appropriating  priva  e  proj)erty. 

But  it  is  said  that  conceding  that  the  defendant  city  luid 
the  power  to  pass  an  ordinance,  providing  for  the  construcli(»n 

^  .  and  operation  of  water-works  by  a  foreign  eorpora- 

e\XusiYe^^'  ^^^'^  the  ordinance  passed  is  objectionable  and  a 
"^**^*  court  of  equity  ought  to  declare  it  void. 

The  ordinance  purports  to  grant  an  exclusive  right.  Whether 
it  was  competent  for  the  city  to  grant  such  right  we  need  not 
determine.  If  we  should  conclude  that  it  was  not,  it  is  mani- 
fest that  the  ordinance  would  not  be  void.  It  would  result 
merely  that  the  right  granted  is  not  exclusive,  and  the  plaint- 
ift's  as  mere  tax-payers  cannot  properly  raise  that  questiou. 
Such  question  cannot  properly  be  raised  until  a  conflict  arises 
between  the  American  Construction  Co.  and  some  person  or 
persons,  or  corporation,  claiming  also  a  right  from  tlie  defend- 
ant city  to  construct  and  operate  water- works.  Grant  v.  The 
City  of  Davenport^  36  Iowa,  406. 

The  next  objection  urged  is  that  the  ordinance  permits  an 
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iiupioper  assignment  by  the  American  ConstrncHon  Co.     The 

^ provision  objected  to  is  in  these  words:      "Th^ 

s^rument^of  American  Construction  Co.  shall  have  tlie  ri«^ht  to 
i-iRht.  make  an  assigiimeDt  of  all  its  rights  and  privi- 

leges nndcr  this  ordinance  to  a  water-works  company  which  it 
may  form  under  the  laws  of  Iowa."  Now,  it  is  said  that  the 
American  Cunstruction  Co.  assumed  certain  obligations,  and 
that  the  contract  must  have  been  entered  into  by  the  city  in 
reliance  upon  its  responsibility  and  character;  that  the  city 
eht>uld  not  be  allowed  to  provide  in  advance  that  the  company 
migiit  bliift  its  obligations  to  another  corporation  which  might 
lack  the  rc(|nit«it<i  responsibility  and  character.  But  we  do 
not  feel  called  upon  to  determine  this  question  Possibly  the 
pri»vision  is  void,  but  if  so  it  would  not  give  plaintifts  the 
right  to  the  injunction  praytd  for.  It  would  not  ail'ect  the 
right  of  the  company  to  proceed  with  its  works. 

Several  other  objections  are  urged  to  this  ordinance,  which 
do  not,  in  our  opinion,  go  to  the  validity  of  the  ordinance  itself, 
but  which  raise  bomc  merely  incidental  questions  as  ti>  what 
can  be  done  under  the  ordinance,  and  which  it  will  be  time 
enough  tu  Ci>nsider  when  the  things  provided  ibr  are  attempted, 
and  when  we  have  before  us  as  plaintili's  persons  aggrieved 
there!>y.  Some  other  objec::ions  are  urged,  but  they  go  merely 
to  the  wisdom  of  the  ordinance,  and  they  are  not  such  that  we 
should  be  justified  in  declaring  it  void. 

One  objection,  however,  deserves  a  separate  consideration. 
The  ordinance  [  rovides,  in  substance,  that  if  the  special  tax 

^. authorized  by  law  to  be  levied  by  the  city  for  the 

laiKeut  injur-  p^ym^nt  of  Water  rentals  shall  prove  inadequate 
^®'*  tor  that  purp  se,  the  city  shall  pay  the  deficit  out 

of  its  current  annual  revenues. 

Section  475  of  the  Code  provides  for  the  levy  of  a  special 
five  mill  tax  for  the  payment  of  water  rentals.  There  is  cer- 
tainly some  reason  for  thinking  that  that  was  designed  to  be  the 
liniit.   ^^ow  it  is  said  that  the  company  was  proceeding  to  con- 
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Btnict  its  works  in  relijiiice  in  part  upon  the  general  revenues 
of  the  city,  and  it  behooved  the  plaintiffs  to  interpose  their 
objection  in  the  outset  to  any  payments  therefrom;  for  they 
would  be  estopped  from  doing  so  after  the  company  had  ex- 
pended money  under  the  provisions  of  the  ordinance.  It  has 
certainly  been  held  that  tax-payers  may  by  delay  and  apparent 
acquiescence  estop  themselves  from  applying  to  a  court  of 
equity  for  a:j  injunction  to  prevent  the  improper  use  of  public 
funds.  TohK  V,  AdatnSy  10  (Jush.,  253.  On  the  other  hand  it 
has  been  held  that  such  es  oppel  does  not  arise  where  the  coin- 
)»lainunt's  rights  are  clear,  and  the  party  setting  up  the  estop- 
pel must  be  deemed  to  have  acted  at  his  peril.  Borden  v. 
iStei'i^y  -7  Ala.,  lOi.  The  defendants,  in  the  ca^^e  at  bar,  claim 
that  whatever  rights  the  plaintiffs  have,  if  any,  must  be  de- 
termined by  a  construction  of  ihestatuieof  which  the  defeud- 
aa  s  were  bonnd  to  take  notice.  Whether  this  is  a  sufficient 
answer  to  the  plaintiffs'  position  we  need  not  de. ermine.  If  is 
i.ot  certain  there  will  be  any  deficit  to  be  made  gi>od  out  of  the 
general  revenue.  This  ac  ion,  so  far  as  this  point  is  coucerued, 
is  brought  upon  a  mere  contingency.  Courts  of  equity  lend 
tbenjseives  to  prevent  injuries  which  are  imminent,  not  merely 
possible.  The  plaintiffs,  it  is  true,  aver  that  thei*e  will  bea 
deficit;  but  we  cannot  hold  that  the  demurrer  admits  the  truth 
of  this  averment,  because  it  is  impossible,  in  the  nature  of 
things*,  to  know  that  there  will  be  a  deficit 

Finally,  it  is  said  that  the  ordinance  is  invalid  for  want  of 
due  publication.  The  plaintiffs  rely  upon  a  provision  of  the 
7.  iNJUNc-  original  charter  requiring  ordinances  to  be  puh- 
uancc; **pubii-  Hshed  ten  days,  and  the  petition  avers  that  this 
ordinance  was  not  published  that  long.  Dnt  an 
action  of  this  kind  cannot  be  maintained  merely  on  the  gixuind 
that  at  the  time  the  action  was  brought  publication  of  the 
ordinance  was  incomplete. 

In  our  opinion  the  judgment  of  the  District  Court  must  be 

Affikm£D. 
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Jarosh  V.  Easton  ET  AL. 

1.  Fraud:  confession  of  judgment:  etidbnce.  Evidence  considered 
and  held  not  sufficient  to  support  the  conclusion  of  the  court  below,  that 
the  signature  to  a  certain  cognovit  was  procured  by  fraud. 

1.  Cognovit:  judgment:  surety.  A  certain  cognovit,  set  out  in  full  in 
the  opinion,  construed  not  to  authorize  a  judgment  against  a  party  who 
signed  the  same  as  surety. 

Appeal  from  Winneshiek  Circuit  Court. 

Monday,  December  19. 

Action  in  chancery  to  enjoin  the  sale  of  plaintiff's  property 
npun  an  execution  issued  on  a  judgment  by  confession  a^inst 
hi  in  an<1  others.  There  was  a  decree  granting  the  relief  prayed 
for.     Defendants  appeal. 

Willett  tfe  Willett,  for  appellants. 

L.  BidliSy  for  appellee. 

Beck.  J.--  I.  A  judgment  by  confession  was  rendered  in  the 
Circuit  Court  in  favor  of  James  H.  Easton,  and  against  John 
Kavorek  and  Jean  Suchan,  as  principals,  and  the  defendant 
Jarosh,  as  surety,  upon  a  cognovit  which  is  in  tlie  following 
language: 

"James  H.  Easton, 


V- 

JouN  Kavorek, 
Jean  Suchan,  Def^ts, 


Confession  of  judgment^  ii% 
Circuit  Courts  Winneshiek 
county^  Imoa. 


"  We,  Jolin  Kavorek  and  Jean  Suchan  of township,  in  the 

county  of  Winnesheik,  and  State  of  Iowa,  defendants  above 
named,  do  hereby  confess  that  we  are  jointly  and  severally 
justly  indebted  to  James  H.  Easton  of  Decorah,  Iowa,  plaint- 
iff above  named,  in  the  sum  of  one  hundred  and  forty  (and 
$15  attorney's  fees  as  provided  for  in  said  note)  dollars,   with 
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interest  at  ten  per  cent  per  annum,  from  the  22d  day  of  Feb- 
ruary, 1878,  and  we  do  liereby  authorize  the  clerk  of  the  Cir- 
cuit Court  of  said  C4»unty  and  State  to  enter  a  judgment  in  said 
c^iurt  in  favor  of  said  plaintiff,  and  against  nsand  each  of  us  as 
defendants,  *  for  tlie  sum  of  one  hundred  and  forty  (§15  attor- 
ney's fee  and  $3.50  coc^ts)  dollars,  with  interest  at  ten  percent 
I>er  annum,  from  the  22dday  of  February,  A.  D.  1878,  and  costs. 
It  is  stipulated  and  agreed  that  the  interest  on  said  judgment 
shall  be  paid  semi-annually,  so  long  as  the  said  judgment  re- 
mains unpaid,  and  if  default  be  made  in  the  payment  of  said 
interest,  or  any  part  thereof,  at  the  time  the  same  becomes 
due,  then  at  any  time  thereafter  on  application  of  the  plaintiff 
to  the  clerk  therefor,  execution  shall  immediately  issue  for 
the  whole  amount  of  said  judgment,  principal,  interest  and 
costs. 

"  This  confession  of  judgment  is  for  a  debt  justly  owing  and 
now  due  to  said  plaintiff,  and  the  following  is  a  c  ncise  and 
true  statement  of  the  facts,  out  of  which  the  said  debt  arose, 
to- wit:  On  the  2*Jd  day  of  February,  1878,  at  our  request, 
Jamea  II.  Eiisron,  the  plaintiff  herein,  loaned  us  the  sum  of 
one  hundred  and  forty  dollars,  for  which  we  did  on  that  day 
execute  to  sa  d  plaintiff  a  promissory  note  tor  the  whole 
amount,  payable  Noveml>er  15th,  1^78.  and  interest  at  ten  per 
cent  per  annum,  payable  quarterly.  Said  note  is  now  unpaid  and 
this  judgment  is  confessed  to  secure  payment  of  said  note  and 
interest,  $15  attorney's  fee  and  §3.50  costs,  and  we  further  state 
that  the  said  sum,  above  confessed,  is  justly  owing  and  now 
due  to  said  plaintiff  from  us,  and  each  of  us,  without  any  frand 
or  illegal  consideration  whatever.  And  it  is  further  under- 
stood that  execution  is  not  to  issue  on  this  judgment  until  tho 
1st  day  of  November,  A.  D.  1879,  provided  that  default  be  not 

*  I,  Albert  Jarosh,  do  hert'by  bind  myself  ao  surety  for  the  faithful  per- 
formance and  payment  of  the  within  judi^ment,  and  for  that  reason  1  sign 
my  name  and  acknowledge  myself  surety  on  this  confession  of  judgment 
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made  in  the  payment  of  interest  when  due,  as  above  pro- 
vided. 
"  Dated,  Spillville,  Iowa,  December  26,  1878. 

John  Kavorek, 
Jean  Suchan, 
Surety,     Albert  Jarosu,  Defendant. 

"  State  of  !•  »wa,      ( 
Winneshiek  Co.  f  ^^' 

John  Kavorek,  and  Jean  Snchon,  and  x\lbert  Jarosh,  being 

first  duly  sworn,  depose  and  say,  each  tor  himself,  that  he  is 

the  person  named  in,  and  who   made  and    sub8cril>ed  to  the 

foregoing  confession  of  judgment;    that  they  have  read  the 

same  and  know  the  contents  thereof,  and   that  the  same  and 

statements  therein  contained  are  true. 

John  Kavobek, 

Jean  Sl'chan, 

Albkkt  Jakosh. 

"  Subscribed  in  my  presence  and  sworn  to  before  me  by  Al- 
bert Jarosh,  and  John  Kavorek,  and  Jean  Suchan  this  26tii  day 

of  December,  A.  D.  1878. 

O   Kalper,  Notary  Public.^^ 

Upon  the  judgment  rendered  oh  this  cognovit  an  execution 
wae  issued  and  levied  upon  defendant's  property.  The  defend- 
ant in  his  petition  asks  that  the  sheriff's  sale  of  the  property 
be  restrained,  and  that  the  judgment  by  proper  decree  be  can- 
cefed  and  declared  void,  for  the  reason  that  it  was  not  author- 
ized by  the  cognovit\  that  the  cognovit  itself  was  executed  by 
him  through  mistake,  and  that  he  was  induced  to  sign  it  by 
the  false  and  fraudulent  representations  of  the  agent  of  the 
plaintiff  Easton.  Tlie  answer  denies  the  allegations  of  the 
j>etition  and  avers  that  the  o»gnovit  was  executed  in  the  settle- 
ment of  a  suit  brought,  or  about  to  be  brought,  by  Easton 
against  Kavorek  and  Suchan,  and  to  obtain  an  extent?ion  of 
time  upon  the  claim  against  them.  The  decree  of  the  Circuit 
Court  cancels  and  sets  aside  the  judgment  as  against  plaintiff, 
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on  the  ground  that  hid  sigDature  to  the  cognovit  was  obtained 
by  fraud. 

II  We  think  the  evidence  does  not  support  the  conclusion 
readied  by  the  Circuit  Court,  that  the  cognovit  was  procured 
1  FRvun:  con-  ^^y  ^^^^^'  I^  clearly  appears  that-the  instrument 
m?:u:*evi-"^^"  ^as  Signed  by  plaintifl'in  the  absence  of  any  rep- 
resentations made  or  inducements  held  out  by 
Easton  or  any  one  acting  for  him.  It  may  be  true  that  plaint- 
iff t^igned  the  paper  under  the  mistaken  belief  that  he  was 
bound  for  the  claim  as  a  surety  of  the  principal  debtor.  But 
Easton  neither  by  himself,  nor  through  an  agent,  had  anything 
to  do  in  creating  such  a  belief  in  the  minds  of  plaintiff,  lie 
was  not  led  into  the  mistake  by  Enston.  It  appears  that  being 
a  Bohemian  he  did  not  speak  or  understand  the  Illnglish  lan- 
guage, and  that  communication  was  held  with  him  through  an 
interpreter.  This  interpreter  was  not  the  agent  of  Elaston,  and 
made  no  representations  to  him  uniler  the  direction  or  with  the 
knowledge  of  Easton.  If  this  interpreter  made  any  incorrect 
statements  in  regard  to  the  business,  Easton  is  not  responsible 
for  them. 

III.  We  think,  however,  that  the  deci-ee  of  the  court  below 
is  right,  for  the  reason  that  the  cognovit  does  not  authorize 
2.  COGNOVIT :  judgmeut  to  be  entered  against  plaintiff,  who  signs 

judgment:        "^       ®  .  , 

surety.  it  as  Surety,  for  the  payment  of  the  judguieut  to 

be  rendered  against  Kavorek  and  Suchan.  The  instrument 
authorizes  judgment  against  the  principals  only.  .There  is  not 
one  word  of  authority  lor  entry  of  judgment  against  plaiutiif. 
It  clearly  appears  to  our  minds  that  the  plaintiff'  is  only  bound 
by  the  cogttovit  as  a  surety  for  the  payment  of  the  judgnieni. 
A  careful  reading  of  the  instrument  is  all  that  is  required  to 
support  our  conclusion.  Upon  this  ground  the  judgment  of 
the  Circuit  Court  will  be  affirmed.  It  will  be  understood  that 
our  decision  does  not  pieclude  Easton  from  pursuing  a  remedy 
against  plaintiff  for  the  payment  of  the  judgment. 

Modified  a^d  apbibmeix 
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1.  Fraudulent  Sale:  action  to  rbcovbr:  demand.    Where  the  ven- 

dor setiks  to  recover  f^ods,  after  they  have  been  attached  as  the  property 
'  of  the  vendee,  upon  the  g^roand  that  he  was  induced  to  deliver  them 
throu^*h  fraud,  the  gist  of  the  action  being  the  title  to  the  property,  it 
is  not  necessary,  in  order  to  maintain  the  action,  to  allege  and  prov^  a 
demand. 

2.  :  :  RE8CI8ION  OP  CONTRACT  OP  BALE.  Whcre  the  vendor  re- 
scinded the  sale  of  goods  on  account  of  the  fraud  of  the  vendee  in  in- 
ducing the  sale  and  delivery,  and  brought  an  action  to  recover  the  goods, 
it  was  not  required  by  law  that  notice  of  the  rescission  of  the  sale  should 
be  given  before  the  action  was  commenced. 

8.  : : :  creditors:  notice  op  praud.  The  vendor,  after 

the  attachment  of  the  gooda  by  the  creditors  of  the  vendee,  has  the  right  to 
rescind  the  sale  for  fraud  perpetrated  by  the  vendee,  of  whict  the  credi- 
.  tors  had  no  notice.    An  attaching  creditor  parts  with  no  consideration, 
and  acquires  no  greater  rights  to  the  property  than  tbe  vendee  had. 

4. :  allegations  op:  rescission  op  sale.  Allegations  of  fraud  and 

fraudulent  intentions  considered.  An  intention  on  the  part  of  the  vendee 
not  to  pay  for  goods  bought  by  him,  which  he  conceals  from  the  vendor, 
is  &  fraud  which  will  authorize  the  vendor  to  rescind  the  sale. 

Appeal  from,  Polk  Circuit  Court. 

Tuesday,  December  20. 

Action  of  replevin.  There  was  a  decision  for  defendant 
upon  a  demurrer  to  the  petition.     Plaintiff  appeals. 

A,  B.  <&  J.  C.  CummviSf  for  appellant. 

No'trBe  &  Kauffman^  for  appellee. 

Begs,  J. — I.  The  petition  alleges  that  plaintiff  8hii»ped  to 
Thompson  &  Reeves,  pursuant  to  their  orders,  certain 
goods.  The  other  material  averments  we  present  in  the  lan- 
guage of  the  pleader,  as  follows: 

"  That  at  the  time  said  goods  were  so  ordered,  shipped  and 
received,  said  Thompson  &  Reeves,  as  a  firm,  and  as  Individ u- 
alSy  were,  and  had  for  a  long  time  been,  insolvent  to  their  own 
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knowledge;  tliat  tliey  ordered  and  received  the  same,  well 
knowing  such  insolvency  and  their  inability  to  pay  therefor; 
that  they  ordered  and  received  the  same  with  the  intent  not  to 
pay  therefor,  and  to  cheat  and  defraud  the  plaintiff  of  the  pur- 
cliase  price  thereof. 

*'PiaintIir  further  states  that  said  Thompson  &  Reeves 
cancealed  from  it  their  insolvency  and  their  inability  to  pay 
f«>r  said  g  K>d.s,  and  their  intention  .not  to  pjy  for  the  same,  and 
their  intention  to  cheat  and  defraud  the  plaintiff  of  the  pur- 
chase price  thereof;  and  the  phiiatiff  further  states  that,  rely- 
ing on  the  solvency  and  good  faith  of  said  Thompson  & 
Reeves,  and  not  knowing  of  their  fraudulent  intentiun,  or  of 
their  insolvency,  it  sold  said  goods  and  shipped  the  same  as 
Ijereinbefore  stated. 

**  Plaintiff  further  states  that  after  the  writs  of  attachment, 
liereiuafter  mentioned,  were  levied  upon  the  goods  in  contro- 
versy, but  before  the  br  nging  of  tliis  suit,  it  elected  to  rescind 
said  contract  of  sale,  and  without  notice  thereof,  brings  this 
suit. 

'*  That  it  so  elected  to  rescind  the  same  as  soon  as  it  was  in- 
formed of  such  fraudulent  c>onduct  and  intention  on  the  part 
of  said  Thompson  &  "Reeves. 

•'  Plaintiff  further  states  that  by  reason  of  such  fraudulent 
conduct  and  intent  and  said .  election  to  rescind,  the  plaintifi 
is  the  absolute  and  unqualified  owner  of  said  goods  and  mer- 
chandise. 

•'  That  the  defendant  wrongfully  detains  possession  of  said 
property  from  the  plaintiffs  at  Des  Moines,  Polk  county,  Iowa, 
and  that  the  same  is  of  the  value  of  one  hundred  and  nine- 
teen dollars;  that  said  property  was  taken  neither  on  the  order 
or  judgment  of  a  c'>nrt  against  the  plaintiff,  nor  under  an  exe- 
ciitit)n  or  attachment  against  it,  or  against  said  property. 

''That  the  defendant,  the  sheriff  of  Polk  county,  took  and  de- 
tains* the  same  on  certain  writs  of  attachment  against  tlie 
pro^^erty  of  Thompson  &  Reeves;  that  said  sheriff,  having  no 
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]vnowledge  of  such  fraud,  levied  on  said  goods  and  chattels 
under  said  writs  of  attacliment  as  tlie  property  of  said  Thomp- 
son &  Reeves;  that  he  holds  the  same  under  a  claim  uf  abso- 
lute ownership  in  said  Thompson  &  Reeves,  and  under  a  claim 
that  the  rights  of  the  plaintiff,  in  said  suits  wherein  the  at- 
tachments were  issued,  who  had  no  knowledge  of  said  fraud, 
are  paramount  and  superior  to  chose  of  the  plaintiff  in  said 
goods  jind  chattels." 

The  demurrer  to  the  petition  is  in  the  following  language: 

"1st.  Said  petition  fails  to  show  that  any  demand  has  ever 
been  made  upon  defendant,  or  Thompson  &  Reeves,  for  said 
goods. 

•*  2d.  Said  petition  shows  that  plaintiff  gave  no  notice  »»f  its 
election  to  rescind  said  contract  of  sale,  either  to  defendant  or 
Thompson  &  Reeves,  or  any  other  party,  betlnv  tlie  bring! n;^  of 
this  suit. 

*'3d.  Thepctitionshowsthat  plaintiff  elected  to  rescind  said 
contract  of  sale  after  defendant  levied  on  said  goods,  and  aUo 
shows  that  defend  mt  and  ihe  attaching  credirors  hnd  no  know- 
ledge of  said  alledged  fraud,  and  said  contract  of  sale  cannot  be 
rescinded  after  defendant's  levy  thereon,  to  the  prejudice  of  at- 
*;iclnng  creditors. 

"4th.  Said  petition  fails  to  show  or  charge  Thompson  & 
Reeves  with  any  false  representations  or  fraudulent  conceal- 
ment of  the  facts  or  motives  or  intent  charged  in  the  petition, 
and  fails  to  show  that  plaintiff  had  any  right  to  rescind." 

II.  The  questions  arising  in  the  case  will  be  discussed  in 
the  order  we  find  them  presented  in  defendant's  demurrer, 
1.  FHAVDv-  which,  we  think,  accords  with  their  logical  se- 
ictTmft^i^o-  quence.  The  first  question  is  this:  Must  a  de- 
mand.* mand  be  alleged  and  proved  in  order  to  supp:>rt 
the  action?  The  petition  alleges  that  the  absolute  and  unqual- 
itied  title  of  the  goods  is  in  plaintiff  and  thereon  is  based  the 
right  of  pjsession  of  the  property,  for  the  recovery  of  which 
the  action  is  brought.     The  alleged  cause  of  detention  of  goods 
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by  defendant,  as  required  by  Code,  section  3225,  par.  5,  isab) 
shown.  The  defendant,  it  thus  appears,  seized  the  goods  upon 
an  attrtchraent,  claiming  that  they  were  the  propery  of  Thorap- 
Bon  &  Reeves.  It  therefore  appears  that  no  question  of  pos- 
session, disconnected  from  the  ownership  of  the  property,  is  in 
the  case.  The  parties  respectively  claim  the  right  to  the  pos- 
session of  the  property  under  conflicting  and  adverse  titles. 
While  the  remedy  sought  is  the  possession  of  the  goods,  the 
gist  of  the  action,  so  far  as  the  rights  of  the  parties  are  con- 
cerned, is  the  title  to  the  propery.  Defendanr's  right  to  the 
possession  is  absolute  and  unqualified,  if  plaintilf  is  not  the 
owner  of  the  goods,  and  no  act  of  the  plaintiff's  can  defeat 
that  right.  We  discover  that  the  contention  of  the  parties  is 
not  about  the  right  of  possession,  disconnected  from  the  title, 
but  is  about  the  title  of  the  property.  The  question  before  us 
has  been  more  than  once  ruled  by  this  ^onrt.  We  have  held 
that  a  demand  is  required  only  when  it  is  necessary  to  termin- 
ate deleudant'S  right  of  possession  or  confer  such  right  ou 
plaintiff,  and  that  when  both  parties  claim  title  and  right  of 
possession  incident  thereto  no  demand  need  he  made  Smith 
V,  McLean,  24  Iowa,  322;  Jones  v,  Clark.  37  Iowa,  586;  Bed- 
dirvgv.  Page,  52  Iowa,  406;  Thurston  v.  Blancft/ird^  22  Pick., 
18;  Aijera  v  Hewitt,  19  Me ,  281. 

This  rule  is  not  questioned  by  defendant's  ct)unsel,  but  they 
urge  that  as  the  petition  shows  that  plaintiff  had  not  rescinded 
the  sale  when  the  suit  was  brought,  defendant  did  not  wrong- 
fully seize  the  goods,  and  defendant  could  not  know,  without  a 
demand,  that  plaintiff  would  not  cimcede  and  recognize  de- 
fendant's claim  to  the  property.  There  might  be  something 
in  this  position,  if  the  petition  did  not,  as  required  by  statute, 
set  out  defendant's  claim  to  the  property  as  based  upon  the 
title.  The  petition  thus  states  both  sides  of  the  case  and  tak^ 
the  place  of  an  answer.  (Of  course  all  its  averments  may  he 
denied  in  an  answer.)  The  demurrer  admits  the  averments  of 
the  petition,  one  of  which  is  that  defendant  "holdb"  (present 
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tense)  the  property  under  a  claim  based  npon  the  absohite 
ownership  of  the  goods  in  Thompson  &  Beeves.  The  defend- 
ant's counsel  cannot  deny  in  argument  what  they  have  admit- 
ted in  their  demurrer. 

III.     Does  the  law  require  plaintiff  to  allege  and  prove 
notice  of  rescission  of  the  sale  of  the  goods  given  before  the 

2 . .  action    was    commenced?      It    will  be  observed 

conuiciof      that  the  petition  alleges  the  rescission  of  the  con- 
tract of  sale  was  on  account  of  the  fraud  of  the 
vendee  i)i  inducing  plaintiff  to  enter  into  it,  and  that  under 
the  sale  a  delivery  of  the  goods  was  made  to  the  vendee. 

Counsel  for  defendants  cite  no  case  which  holds  a  notice  to 
be  necessary.  We  ki\pw  of  no  principle  of  law  which  requires 
it  We  know  that  such  a  rule  would  practically  defeat  the 
reraody  the  law  secures  to  vendors,  by  recovering  the  property 
when  the  sale  is  induced  by  the  fraud  of  the  vendees.  The 
thought  is  ludicrous  that  the  rule  should  be  applied  to  "  light- 
ning rod  men,"  to  the  vendors  of  patent  rights  and  patented 
articles,  to  those  who  travel  over  the  State  appointing  agents 
for  the  sale  of  agricultural  implements,  "hog  cholera  cure," 
etc.,  etc ,  and  to  other  like  adventurers.  They  are  usually  far 
beyond  the  reach  of  notices,  or  become  invisible  immediately 
after  perpetrating  their  frauds.  It  would  be  quite  as  wise  to 
require  a  thief  to  be  notified  that  a  warrant  will  be  issued  for 
liis  arrest,  as  to  require  notice  to  swindlers  before  instituting 
proceedings  to  recover  the  property  which  they  have  acquired 
by  their  frauds.  The  language  of  the  Illinois  Supreme  Court 
in  Johnson  v.  Hmo^  2  Gilman,  345,  quoted  in  Smith  v. 
JifcLean^  sujpra^  holding  that  a  demand  for  the  property  is 
not  required,^is  just  as  applicable  to  the  case  of  notice.  It  is 
as  follows: 

"  It  could  scarcely  be  insisted  that  if  one  to  whom  a  horse 
had  been  loaned,  instead  of  returning  him  according  to  con- 
tract, should  attempt  to  run  him  from  the  country,  and  the 
first  intelligence  received  by  the  owner  should  be,  that  he 
Vol.  LVII— 37 
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was  actually  absconding  with  his  property,  such  owner  would 
be  bound,  before  he  could  properly  procure  a  writ  of  replcTin 
upon  which  to  retake  the  same,  to  follow  and  overtake  the 
wrong-doer,  and  formally  demand  his  property." 

If  the  vendee  is  not  entitled  to  notice  of  the  rescission  of 
the  contract,  those  claiming  under  him  are  not.  Tliey  hold 
the  property  under  the  title  of  the  vendee,  and  in  cases  where 
they  are  not  innocent  purchasers  for  value,  they  are  entitled  to 
no  higher  rights  than  the  vendee.  We  shall  soon  discover 
that  defendant  and  the  plaintiffo  in  the  attachment  are  not 
protected  as  innocent  purchasers  for  value. 

IV.  Did  plaintiff  have  authority  to  rescind  the  sale  after 
the  levy  of  the  attachment?    It  is  not  denied  that  as  against 

. .  the  vendees  he  possessed  such  right  before  the 

orsTnoihf©  of  attachment;  but  defendants'  counsel  insist  that 
^^^^  after  the  attachment  no  such  power  existed.    The 

proposition  of  law  which  they  maintain,  may  be  stated  in  these 
words:  The  vendor  after  the  attachment  of  the  goods  by  the 
creditors  could  not  rescind  the  sale  for  fraud  perpetrated  by 
the  vendee,  of  which  the  creditors  had  no  notice.  It  will  be 
discovered  that  the  point  of  contest  involves  the  rights  of  an 
attaching  creditor  without  notice. 

The  title  of  the  property  was  not  divested  by  the  attachment, 
but  remained  in  the  vendees.  The  seizure  conferred  upon  the 
creditors  no  right  to  the  property  as  against  plaintiff  other  or 
different  from  those  held  by  the  vendee.  The  sole  effect  of 
the  seizure  was  to  place  tlie  property  in  the  custody  of  the  law, 
to  be  held  until  the  creditors^  claims  had  been  adjudicated  and 
the  property  could  be  sold  on  execution*.  They  parted  with 
no  consideration  in  making  the  attachment,  and  their  condi- 
tion as  to  their  claims  were  in  no  respect  changed.  Their 
acts  were  induced  by  no  ^presentation  or  procurement  origi- 
nating with  plaintiff  which  would  in  law  or  equity  give  them 
rights  to  the  property  as  against  plaintiff.  Plaintiff's  right  to 
rescind  the  sale  inhered  in  the  contract  and  attached  to  the 
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property.  It  could  not  be  defeated  except  by  a  purchaser  for 
value  without  notice  of  fraud.  It  is  not  important  that  we 
inquire  as  to  the  foundation  of  the  rule  favoring  innocent  pur- 
chasers. The  facts  upon  which  it  is  based  are  these:  the  pay- 
ment of  consideration  for  the  property,  and  ignorance  of  the 
fraud.  As  we  have  seen,  an  attaching  creditor  has  paid  no 
consideration,  and  has  not  changed  his  condition  relative  to 
his  claim  by  the  attachment.  He  does  not  possess  the  same 
right  held  by  an  innocent  purchaser  under  the  rules  recognized 
by  the  law. 

Our  position  is  simply  this,  that  as  an  attaching  creditor 
parts  with  no  consideration,  and  does  not  change  his  position 
as  to  his  claim,  to  his  prejudice,  he  stands  in  the  shoes  of  the 
vendee.  It  cannot  be  questioned  that  the  right  of  rescission 
as  between  the  vendor  and  vendee  inlieres  in  the  contract  and 
attaches  to  the  property.  The  innocent  purchaser  for  value 
occupies  a  diflFerent  position,  and  his  rights  are,  therefore,  dif- 
ferent. These  views  and  conclusions  find  support  in  the  fol- 
lowing authorities:  Drake  on  Attachment,  section  246;  Big- 
low  on  Fraud,  page  311;  Wells  on  Replevin,  page  184,  section 
324;  Bnffington  v,  Gerrish,  15  Miss.,  156;  fussing  v.  Rice^ 
2  Cush.,  48;  Wiggins  v.  Day^  9  Gray,  97;  Field  v,  StearnSy 
42  Vt.,  106;  Fitssimmons  v,  Joslin,  21  Vt.,  129;  Poor  v. 
Woodburn,  25  Vt,  234;  Jordcm  v.  Parker ^  56  Me.,  557; 
Ayers  v.  Hewitt,  19  Me.,  281 ;  Bradley  v,  Ohear,  10  N.  H., 
477;  Farley  v.  Lincoln,  51  W.  H.,  577;  TJwmpson  v.  Rose, 
16  Conn.,  71;  Barnard  v.  Campbell,  58  N.  T.,  73;  Deooe  v. 
Brandt,  53  N.  T.,  463;  Root  v.  French,  13  Wend.,  570; 
Hitchcock  V.  Covell^  20  Wend.,  167;  Gasquet  v.  Johrison,  2 
La.  Ann.,  515-523;  Galbraith  v.  Davis,  4  La.  Ann.,  95;  BHs- 
tol  V.  Willsmore,  1  B.  &  C,  514;  Load  v.  Grun,  15  M.  &  W., 
216;  Johnson  v.  Peck,  1  Wood  &  M.,  336. 

These  cases  all  agree  in  holding  that  the  creditors  of  a 
vendee,  who,  by  fraud,  induced  the  sale,  cannot  hold  the  prop- 
erty under  proceedings  to  enforce  their  debts  against  the  ven- 
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dors.  Tliere  is  not,  however,  entire  harmony  in  the  reasoning 
of  the  different  cases,  or  the  grounds  upon  which  the  several 
decisions  are  based. 

The  main  ground  upon  which  defendants'  counsel  assail  our 
conclusion  is  that  the  creditors  are  deprived  of  rights  by  defeat- 
ing their  attachment.  They  express  the  thought  in  this  lan- 
guage: "The  creditors,  in  reliance  upon  the  possession  and 
title  of  the  vendee,  had  exJiauat^  their  vrrit  and  are  now 
placed  in  the  position  whei'e  the  successful  assertion  of  the 
right  to  rescind  will  take  from  them  a  lawfully  acquired 
security,  upon  the  faith  of  which  they  rightfully  relied  in 
measuring  the  extent  of  their  right  of  seizure  of  the  debtor's 
property." 

In  speaking  of  the  hardship  imposed  upon  the  creditors  by 
the  doctrine  we  adopt,  they  say:  **They  stand,  therefore,  as 
honest  creditors,  honestly  trying,  under  the  law,  as  we  have 
said,  by  the  only  means  in  their  power  to  secure  their  debt. 
They  levy  upon  property,  the  title  to  which  at  the  time  of  the 
levy  thereon,  is  in  the  vendee.  ***** 

But,  having  levied  upon  this  property  thus  owned  by  the 
vendee,  they  are  obliged  to  cease  their  effort  in  the  direction 
of  the  seizure  of  property.  They  must  stop.  No  matter  how 
much  other  property  the  defendant  has,  they  can  go  no  further. 
Their  hands  are  tied." 

Counsel  in  contemplating  the  rights  and  remedies  of  the 
creditors,  forgot  the  rights  of  others.  The  levying  of  an 
attachment  per  se  gives  the  creditors  no  rights  to  the  property 
seized,  and  does  not  defeat  the  rights  of  lawful  claimants 
thereto.  If  the  property  is  not  snbject  to  the  levy,  they  ac- 
quire no  lien  thereby.  The  argument  of  defendant's  counsel, 
if  sound,  would  lead  to  the  conclusion  that  a  creditor  could 
]i()](l  the  property  of  A,  upon  an  attachment  issued  against  B, 
for  the  simple  reason  that  the  creditor  in  good  faith  is  using 
efforts  to  collect  his  debt,  and  believes  the  property  seized 
belongs  to  B. 
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V.  Does  the  petition  show  such  fraud  as  to  authorize 
plaintiff  to  rescind  the  sale?  The  petition,  it  will  be  observed, 
^ ^^^g    alleges  that  Thompson  &  Eeeves  were  insolvent, 

fSon 'Jff  '^  ^^^  unable  to  pay  for  the  goods,  of  which  they  had 
^^^'  full  knowledge;  that  they  ordered  the  goods  with 

the  intention  not  to  pay  for  them,  and  to  defraud  plaintiff  out 
of  the  price  thereof;  that  they  concealed  from  plaintiff  their 
insolvency  and  fraudulent  intention,  and  that  plaintiff  made 
the  sale  relying  upon  the  good  faith  and  solvency  of  the  ven- 
dees, and  in  ignorance  of  their  insolvency  and  fraudulent  in- 
tentions. These  allegations  disclose  the  fraudulent  animus  of 
the  vendees;  that  they  concealed  their  intentions  and  their 
insolvency,  and  that  the  vendor  was  induced  to  sell  the  goods 
by  reason  of  his  belief  of  the  solvency  and  good  faith  of  the 
vendees.  The  solvency  of  the  vendees  was  a  material  induce- 
ment to  the  sale.  But  the  vendees  were  insolvent,  and  it  is 
averred  they  concealed  their  insolvency.  If  it  be  held  that 
this  allegation  implies  not  only  their  silence  or  omission  to 
disclose  their  insolvency,  but  also  acts  or  devices  by  which 
they  hid  their  true  condition  from  the  observation  of  plaintiff, 
the  petition,  therefore,  must  be  regarded  as  showing  not  only 
fraudulent  intentions,  but  acts,  concealments,  done  in  pursu- 
ance thereof.  Numerous  cases  hold  that  fraudulent  conceal- 
ment of  facts  pertaining  to  the  inducements  to  the  sale,  author- 
izes its  rescission.  See  Donaldson  v.  J^'ar^welly  93  0.  S.,  631. 
Other  cases  to  the  same  effect  need  not  be  here  cited,  as  we  do 
not  understand  that  counsel  for  defendant  dispute  this  doctrine. 
Their  position  on  this  point  of  the  demurrer  is  that  the  peti- 
tion does  not  aver  any  fraudulent  act  done  by  the  vendee  in- 
ducing the  sale — that  it  charges  fraudulent  intentions  without 
overt  acts,  and  nothing  more. 

VI.  But  the  petition  distinctly  avers  an  intention  on  the 
part  of  Thompson  &  Reeves  not  to  pay  for  the  goods  pur- 
chased of  plaintiff,  and  the  concealment  from  plaintiff  of  such 
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fraudulent  intention.  We  are  required  to  determine  whether 
the  facts  thus  alleged  authorized  plaintiff  to  rescind  the  sale. 

While  fraud  rests  in  raere  intention  the  law  will  give  no 
relief  against  it,  for,  indeed,  an  unexecuted  purpose  to  defraud 
another  can  work  no  injury.  But  when  the  purpose  is  carried 
out  by  acts,  and  injury  results,  the  wrong-doer  will  be  piu^ued 
by  the  most  effective  remedies.  Now,  an  intention  of  the 
vendee  not  to  pay  for  goods  purchased  is  in  morals  a  gross 
fraud,  and  when  the  goods  are  purchased  with  such  an  inten- 
tion, the  fraudulent  purpose  is  accompanied  by  the  act  of  pur- 
chase. The  fraud  no  longer  rests  in  unexecuted  intention,  it 
is  actually  perpetrated  by  the  purchase. 

The  use  of  the  words  *' purpose"  and  "intention"  in  this 
connection  must  not  mislead  to  the  conclusion  that  the  fraud 
against  which  relief  is  sought  has  not  been  perpetrated.  The 
purchase  of  the  goods  is  the  fraudulent  act,  and  it  is  fraudulent 
because  of  the  accompanying  intention.  It  cannot  be  said 
that  the  law  will  not  grant  relief  because  the  fraudulent  char- 
acter of  the  act  is  determined  by  the  intention  of  the  wrong- 
doer. Many  acts  are  by  the  law  deemed  fraudulent  only  on 
the  ground  of  the  dishonest  intentions  accompanying  them. 
Indeed,  the  purpose  of  the  wrong-doer  usually  determines  the 
character  of  the  act.  If  it  be  dishonest,  the  act  is  fraudulent; 
if  it  be  honest,  the  act  is  a  mistake.  The  intention,  therefore, 
must  usually  be  sought  for  in  cases  of  fraud. 

A  sale  of  goods  in  order  to  be  valid  between  the  parties 
must  be  a  contract  wherein  the  minds  of  the  vendor  and 
vendee  meet.  The  vendor  sells  for  a  price  to  be  paid  by  the 
vendee.  The  vendor  understands  that  the  vendee  assents  to 
pay  the  price.  If  the  vendee  fraudulently  intends  at  the  time 
of  the  sale  not  to  pay  for  the  goods,  and  conceals  this  intention 
from  the  vendor,  the  minds  of  the  two  do  not  meet  The 
vendor  does  not  assent  to  the  sale  of  the  goods  upon  the  con- 
ditions which  are  in  the  mind  of  the  vendee. 
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All  sales  of  goods  between  honest  men  are  accompanied  by 
the  understanding  that  the  vendee  will  honestly  pay  for  them, 
or  will  try  to  pay  for  them.  The  vendor  is  authorized  to  pre- 
sume that  such  a  purpose  is  entertained  by  the  vepdee,  and 
this  becomes  a  condition  of  the  sale.  If  it  be  absent  it  is 
plain  that  the  vendor  does  not  give  his  assent  to  the  transac- 
tion in  the  form  it  assumes  under  the  fraudulent  intention  of 
the  vendee. 

The  fact  that  the  intention  of  the  vendee,  the  virus  which 
poisons  the  act,  rests  in  his  own  breast,  will  not  defeat  the 
remedy  which  the  law  provides  against  the  fraud.  It  may  be 
shown  by  proof  of  its  manifestations.  These  are  usually  the 
acts  done  by  the  wrong-doer,  and  the  circumstances  surround- 
ing him  and  the  transaction. 

We  conclude  that  an  intention  on  the  part  of  the  vendee  not 
to  pay  for  goods  bought  by  him,  which  he  conceals  from  the 
vendor,  is  a  fraud  which  authorizes  the  vendor  to  rescind  the 
sale.  This  rule  prevails  in  Massachusetts,  Wiggin  v.  Day^  9 
Graj%  97;  Dow  v.  Sanborn,  3  Allen,  181;  Kline  v.  Baker,  99 
Maes.,  253;  Rowley  v.  Bigelow,  12  Pick.,  309. 

It  is  the  law  in  New  York.  Ilennequin  v.  Taylor,  24  N.  Y., 
139;  Ash  v,  Putnam,  1  Hill,  302;  Bigelow  v.  Heaton,  6  Hill, 
44;  Byrd  v,  HaU,  2  Keys,  647;  Johnson  v.  Monell,  2  Keys, 
655;  Hall  v.  Naylor,  18  N.  Y.,  588;  King  v.  Phillips,  8 
Bosw.,  603. 

The  doctrine  is  recognized  in  Connecticut,  Maryland,  Mis- 
souri, and  Vermont.  Thompson  v.  Rose,  16  Conn.,  71  (81); 
Poxoell  V.  Bradley,  9  Gill  &  J.,  220  (278);  Bldoult  v,  Wales, 
20  Mo.,  546;  Fox  p.  Webster,  46  Mo,  181;  Redlngton  v. 
Roberts,  25  Vt,  686  (694). 

It  has  the  support  of  the  following  English  cases:  Bristol 
V.  Willsmore,  1  B.  &  C,  514;  Ferguson  v.  Garrington,  9  B, 

6  C,  59;  Kirby  v.  Wilson,  Ryan  &  M.,  178;  JVoble  v,  Adams, 

7  Staunt.,  59.     It  is  also  announced  in  Parker  v.  Byrnes,  1 
Lowell,  639,  and  in  Briggs  v.  Barry,  2  Curtis,  259  (262). 
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The  rule  is  also  followed  in  New  Uampsliire.     See  Stewart 
V.  Emerson^  52  N.  U.,  301.     It  is  claimed  that  the  facts  of 
this  case  do  not  necessarily  require  the  application  of  the  doc- 
trine, and,  therefore,  all  that  is  said  by  the  court  in  its  sup- 
port is  dictum.    The  opinion  discusses  the  rule  at  great  length, 
and  reviews  the  authorities  bearing  upon  the  subject    The 
reasoning  is  cogent  and  exhaustive,  and  presents  clear  and 
direct  support  of  the  rule.    The  report  should  show  very 
clearly  that  facts  to  which  the  doctrine  is  applicable  are  want- 
ing, to  warrant  the  conclusion  that  the  protracted  and  able 
discussion  of  a  court  so  respectable  is  made  in  support  of  a 
mere  dictum.     We  ought  rather  to  presume,  unless  the  con- 
trary clearly  appears,  that  the  question  was  really  in  the  case, 
though  the  report  does  not  clearly  disclose  it.     We  think, 
however,  the  opinion  shows  that  the  question  involving  the 
doctrine  is  in  the  case.     The  following  quotation  from  the 
decision  supports  this  conclusion:    "The  judge  instructed  the 
jury  that  the  debt  was  created  by  the  fraud  of  the  defendant, 
if  defendant  by  his  acts  or  words  prior  to  or  at  the  time  of  the 
sales,  intentionally  induced  plaintiff  to  believe  that  he  in- 
tended to  pay  for  the  goods  and  defendant  did  not  intend  to 
pay,  and  the  defendant  induced  this  belief  intending  to  deceive 
the  plaintiff  and  induce  him  to  sell  the  goods  to  defendant,  and 
plaintiff  was  thereby  deceived  and  was  induced  by  this  mis- 
representation to  make  the  sales,  and  would  not  have  made 
them  if  defendant  had  not    made   this  misrepresentation." 
See  p.  311.    The  rule  of  the  instruction  stated  by  the  court, 
in  brief,  is  this:     Representations  by  words  or  acts  that  the 
vendee  intended  to  pay  for  the  goods,  when  he  did  not  intend 
to  pay  for  them,  whereby  the  vendor  was  induced  to  sell,  is 
fraudulent.     But  the  representations  by  the  acts  of  the  vendee, 
which  under  the  rule  would  be  fraudulent,  would  arise  by  the 
concealment  of  the  fraudulent  intention  not  to  pay  for  the 
goods.    This  is  clearly  stated  in  the  following  quotation  from 
the  opinion,  p.  322:    "  But  who  could  obtain  goods  on  credit 
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^vith  the  unconcealed  determination  that  they  shoulo  not  be 
paid  for?  The  conceahnent  of  such  a  determination  is  conduct 
which  reasonably  involves  a  false  representation  of  an  existing 
fact  [and]  is  not  less  material  than  a  misrepresentation  of  abil- 
ity to  pay  {Bradley  v.  Obear^  10  N.  H.,  477),  and  is  an  artifice 
intended  and  fitted  to  deceive.  An  application  for  an  accept- 
ance of  credit  by  a  purchaser  is  a  representation  of  the  exist- 
ence of  an  intent  to  pay  at  a  future  time,  and  a  representation 
of  the  non-existence  of  an  intent  not  to  pay.  What  principle 
of  law  requires  a  false  and  fraudulent  representation  to  be  ex- 
press, or  forbids  it  fairly  to  be  inferred  ft'om  the  act  of  the 
purchaser?" 

We  think  it  clearly  appears  that  the  question  involving  the 
doctrine  under  consideration  was  directly  presented  for  decision 
in  the  case.  There  are,  however,  cases  that  are  in  conflict 
with  the  rule.  See  Smith  v.  Srmth^  21  Pa.  St.,  367;  Backen- 
toss  V.  Sperclher^  31  Id.,  324.  Cross  v,  Pete^^s^  1  Greenl.,  343 
is  cited  by  counsel  as  being  to  the  same  eflect.  But  we  think  it 
does  not  go  60  far.  The  doctrine  of  the  case  is  that  the  pur- 
chase  of  goods  by  one  who  was  insolvent  but  not  aware  of  the 
fact,  without  artifice  or  false  representations,  is  not  fraudulent. 

Bell  V.  Ellisy  33  Cal.,  620,  is  relied  upon  by  defendant's 
counsel  as  supporting  his  side  of  the  case.  But  the  point 
ruled  in  the  case  is  that  insolvency  of  a  vendee,  without  an  in- 
tention not  to  pay  for  goods  bought  and  without  false  repre- 
sentations, will  not  avoid  the  sale.  The  case  overrules  the 
prior  decision  in  Sleigman  v.  Kolkman^  8  Cal.,  207.  Wilson 
V.  White^  80  N.  C,  280,  is  also  cited  by  defendant's  counsel, 
but  the  point  under  consideration  was  not  in  the  case.  The 
Pennsylvania  cases  supported  by  dicta  or  statements  arguendo 
found  in  the  two  cases  last  mentioned  are  the  only  authorities 
to  which  we  have  been  referred  which  support  the  position  of 
defendant's  counsel.  It  is  certainly  true  as  we  have  shown, 
that  the  great  weight  of  the  authorities  support  the  conclusion 
we  have  reached  upon  this  branch  of  the  case. 
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We  have  in  the  foregoing  discussion  considered  all  questions 

arising  in  the  case.     It  is  our  opinion  that  the  judgment  of 

the  Circuit  Court  ought  to  be 

Revkrsed. 


S  7%!  Austin  v.  Wilson  et  al. 

57    586| 
115      ffl)  1.   FraOtioe:  CABE  REMANDED  FOR  judgment:   MOTION  FOR  JUDGVENT- 

^57    580  Where  a  case  is  tried  de  novo  in  the  Supreme  Court,  and  ia  reversed  and 

remanded  for  judgment  without  any  other  directions,  judgment  must 
be  rendered  as  a  matter  of  course  and  upon  motion,  unless  the  nnsuc- 
oeesful  party  shall  brinpr  himself  within  some  recognized  rule  which 
would  entitle  him  to  a  new  trial. 

Appeal  from  Winneshiek  Circuit  Court. 

Tuesday,  December  20. 

This  is  an  appeal  from  an  order  sustaining  a  motion  for 
judgment.  The  action  was  brought  to  recover  possession  of 
certain  real  estate.  The  defendants  set  up  an  equitable  de- 
fense, averring  that  the  defendant,  S.  O.  Wilson,  purchased  the 
premises  of  the  plaintiflf  and  took  a  bond  for  a  deed;  that  a 
portion  of  the  purchase-money  had  been  paid  and  the  balance 
tendered.  The  plaintiff  took  issue  upon  the  sufficiency  of  the 
tender.  The  court  below  held  it  to  be  sufficient  and  rendered 
a  decree  for  the  defendants.  Upon  appeal  this  court  held  the 
tender  to  be  insufficient  and  reversed  the  case.  50  lowa,  207. 
A  procedendo  having  been  issued,  the  plaintiff  filed  a  motion 
for  judgment  in  his  favor.  The  defendants  resisted  the  mo- 
tion upon  the  ground,  as  we  understand  them,  that  they  were 
entitled  to  a  new  trial.  The  motion  was  sustained  and  the  de- 
fendants appeal. 

O.  W.  Adama  and  L,  Bulia,  for  appellants. 

Cooley^  Fannon  c£  Akers^  for  appellee. 
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Adams,  Ch.  J. — I.  It  was  held  in  Adams  Co.  v,  B,  cfi  M, 
R.  H,  Oo.y  44  Iowa,  835,  that  the  party  that  is  successful  in 
L  PRACTICE :  the  appellate  court,  in  an  equitable  action,  is  not 
edforjudg- "  necessarily  entitled  where  the  case  is  remanded  to 

ment :  mo-  .     t  .       i  ,    ,  mi 

tion  for.  a  judgment  in  the  court  below.  The  unsuccessful 
party  may  have  a  new  trial  upon  a  showing  of  newly  discov- 
ered evidence,  and  possibly  upon  some  other  grounds.  But 
where  a  case  is  tried  de  novo  in  this  court  and  remanded  for 
judgment  without  any  other  directions,  judgment  must  be 
rendered  as  a  matter  of  course,  and  upon  motion,  unless  the  un- 
successful party  shall  bring  himself  within  some  recognized 
rule  which  would  entitle  hiui  to  a  new  trial.  Parties  cannot 
be  allowed  to  try  their  cases  by  piece  meal,  nor  to  experiment 
with  the  court.  Whether  if  in  this  case  the  defendants  had 
made  an  additional  tender  and  asked  leave  to  amend,  setting 
up  such  fact,  they  could  have  been  allowed  to  amend  upon  any 
showing  of  excuse  for  not  having  made  sufficient  tender  in  the 
outset,  we  do  not  determine.  No  such  quef^tion  is  before  us. 
The  defendants  in  resistance  to  the  plaintiff's  motion  fur 
judgment  filed  written  objections,  and  in  them  they  state  that 
they  have  tendered  the  amount  due  into  court.  If  we  were 
to  conclude  that  the  court  should  have  taken  notice  of  this 
statement  we  should  be  obliged  to  presume  that  the  court 
found  it  untrue.     We  discover  no  error  and  the  judgment 

must  be 

Affirmed. 
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The  Statk  v.  Kkewskn. 

V  6M        1.  Criminal  Law:  defense  of  alibi:  burden  of  proof.    Where  tbe 
JI — ?^  defendant  in  a  criminal  trial  relies  upon  the  defense  of  an  alibi ^  the 

burden  of  proof  is  upon  him  to  establish  such  defense  by  a  preponde^ 
ance  of  the  evidence.    Following?  The  State  v,  Hamilton^  post. 

Appeal  from  Davis  District  Court. 

Tuesday,  December  20. 

The  defendant  was  indicted  jointly  with  two  others  for 
burglary.  Verdict  and  judgment  having  been  rendered  against 
him  he  appeals. 

Miller  i&  Son,  for  appellant. 

Smith  McPhersoUj  Attorney-general,  for  the  State. 

Adams,  Ch.  J. — The  defendant  introduced  evidence  tending 
to  prove  an  alibi.  The  court  gave  an  instruction  in  these 
1.  CRIMINAL  words:  "The  burden  of  establishing  an  alibi  is 
bur/ien  of  *  cas^  ^^P^i^  ^^^  defendant,  and  the  evidence  iutro- 
^'^ '  -  duced  to  sustain  it  should  outweigh  tlie  proof  in- 

troduced by  the  State  tending  to  show  that  the  defendant  par- 
ticipated in  the  burglary.  But  ho  is  not  bound  to  establish 
such  defense  beyond  a  reasonable  doubt,  and  if  upon  the  whole 
case,  the  testimony  raises  in  your  minds  a  reasonable  doubt 
that  the  defendant  was  at  the  place  of  the  burglary,  and  you 
find  that  said  offense  was  not  committed  by  the  counsel,  ad- 
vice, or  direction  of  the  defendant,  then  you  should  find  the 
defendant  not  guilty." 

The  defendant  objects  to  so  much  of  the  instruction  as 
charges  the  jury  that  the  evidence  of  the  alHi  should  out- 
weigh the  evidence  tending  to  show  that  the  defendant  partici- 
pated in  the  burglary. 

Under  the  rule  adopted  by  a  majority  of  the  court  in  StoU 
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V.  Hamilton^  post,  p.  596,  decided  at  the  present  term,  thein- 
Btruotion  must  be  approved. 

We  discover  no  error  upon  any  other  point,  and  the  judg- 
ment must  be 
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181  825 
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1.  Statute  of  Frauds :  agreement  to  execute  a  note  as  surety. 
Where  one  agreed  to  execute  a  note  as  surety  for  another,  such  an  agree- 
ment is  a  promise  to  answer  for  the  debt  or  default  of  that  other,  and 
is  within  the  statute  of  frauds,  unless  the  agreement  is  in  writing. 

Appeal  from  Louisa  Circnit  Court. 

Tuesday,  Deoembeb  20. 

Action  to  recover  of  the  defendant  the  amount  of  a  certain 
promissory  note  which,  it  is  alleged,  he  agreed  to  execute  with 
C.  W.  Downs  and  Ciiarles  Downs  for  money  loaned  to  the  de- 
fendant and  said  other  parties.  The  defendant  denied  that  he 
made  any  agreement  tliat  he  would  execute  the  note,  and 
averred  ihat  plaintiff  ouglit  not  to  recover  because  he  claims 
under  a  verbal  promise  to  pay  the  debt  of  another. 

In  an  amendment  to  the  answer  it  is  averred  that  defend- 
ant received  no  advantage  from  said  contract — that  no  money 
was  loaned  to  him  or  on  his  credit. 

There  was  a  trial  by  jury  and  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

J.  dk  8,  K,  Trac&y  and  Charles  Baldwin,  for  appellant. 

John  C,  Power,  for  appellee. 

RoTOBOcK,  J. — This  cause  has  already  been  in  this  court 
upon  an  appeal  by  the  ])laintiff,  and  the  judgment  was  re- 
versed because  the  court  excluded  evidence  that  the  loan  was 
made  to  the  defendant  and  to  0.  W.  Downs  and  Charles 
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Downs.  This  was  upon  the  theory  that  if  the  loan  was  in 
fact  made  to  Isaiah  Downs,  as  well  as  the  other  defendants  he 
was  liable  upon  an  agreement  that  he  wonld  execute  the 
note. 

Upon  the  last  trial,  however,  the  evidence  tended  strongly 
to  show  that  the  fact  was,  as  alleged  by  the  defendant,  that  he 
received  no  advantage  from  the  contract  of  loan,  and  that  no 
money  was  loaned  to  him.  Indeed,  the  whole  scope  of  the 
evidence  is  to  the  effect  that  the  loan  was  made  to  C.  W. 
Downs  as  principal,  and  if  the  defendant  had  executed  the 
note  he  would  have  been  a  mere  surety  for  C.  W.  Downs. 

The  defendant  requested  the  court  to  instruct  the  jnry  to 
the  effect  that,  in  order  to  find  the  defendant  liable,  they  mast 
1.  STATUTE  o(  find  from  the  evidence  that  the  loan  was  in  fad 
meiitto**^-^  made  to  him  as  well  as  to  the  other  parties  named. 

cute  a  note  as   .-,,  .  ,  /.        i        ^x  i         . 

surety.  These  instructions  were  refused.     Other  instrnc- 

tions  were  given  to  the  effect  that  the  defendant  was  liable  if 
he  agreed  to  execute  the  note,  and  the  question  as  to  an  agree- 
ment to  execute  it  as  surety  appears  to  have  been  ignored. 

We  have  no  doubt  that  where  one  agrees  to  execute  a  note 
as  surety  for  another,  such  an  agreement  is  a  promise  to  an- 
swer for  the  debt  of  that  other,  and  is  within  the  statute  of 
of  frauds,  unless  the  agreement  is  in  writing.  It  is  as  phiin  a 
promise  to  answer  for  the  debt  of  another  as  can  well  be  made. 
See  Brown  on  the  Statute  of  Frauds,  Sees.  174  and  183,  and 
cases  cited. 

What  is  said  in  Van  Riper  v.  Baker^  44  Iowa,  450,  as  to 
the  views  or  impressions  of  a  majority  of  the  court  upon  the 
validity  of  a  verbal  promise,  by  the  party  sought  to  be  charged  in 
that  case,  was  upon  the  theory  that  his  promise  was  an  origi- 
nal undertaking,  and  not  merely  an  agreement  or  promise  that 
he  would  become  surety  for  another,  and  the  thought  was 
based  not  upon  what  was  denominated  the  finding  of  facts  in 
the  case,  but  upon  that  part  of  the  evidence  which  appeared 
in  the  record.  Revbesbd. 
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Knapp  V.  Hoyt  et  al. 

1.  Bankraptoy:  new  promise  to  pat  debt:  dtschabob.    Where  a 

bankrupt,  after  the  abjudication  of  bankruptcy  and  before  his  dischargee,  ' 
makes  an  express  new  promise  to  pay  an  original  debt,  such  promise 
will  be  binding  upon  him  after  his  discharge. 

2.  : :  eyidekce:  dischakgb  in  bankruptcy.    A  bankrupt 

prior  to  his  discharge  said  to  a  creditor  that  "if  he  got  his  discharge  he 
would  be  in  shape  to  pay,  and  would  pay  **  a  certain  debt,  ffeldj  that 
this  constituted  an  express  promise  to  pay,  and  took  the  debt  out  of  the 
discharge  in  bankruptcy. 

8.  :  DEBT  IN  judgment:  discharge:  equity.    Where  the  debt  is 

already  in  judgment,  and  the  party  needs  only,  the  removal  of  the  ap- 
parent discharge  of  it  arising  from  the  bankruptcy  proceedings,  the  relief 
is  of  equitable  cognizance. 

Appeal  from  Floyd  Circuit  Court. 

Tuesday,  December  20. 

The  plaintijff  alleges  in  hia  petition  that  in  1871  and  1872 
he  was  engaged  in  business  with  Z.  C.  Trask  et  al.,  forming 
the  firm  of  Trask,  McNitt  &  Knapp,  and  on  September  10, 
1872,  defendant  J.  M.  Doiigan  recovered  a  judgment  against 
said  firm  and  the  plaintiflF  for  $818.87;  that  on  August  7, 
1872j  a  petition  was  tiled  against  the  plaintiff  as  a  bankrupt, 
and  on  the  28th  day  of  April,  1875,  plaintiff  received  a  dis- 
charge in  bankruptcy  from  all  debts  and  claims  which  existed 
on  August  7,  1872,  whereby  defendant's  judgment  became 
extinguished  and  plaintiff*  released  from  all  liability  thereon; 
yet  said  judgment  remains  unsatisfied  and  not  released  of 
record,  and  causes  a  cloud  on  plaintiff's  title,  and  defendant 
claims  that  plaintiff  is  still  held  thereon.  Plaintiff  asks  that 
said  judgment  may  be  decreed  discharged  and  of  no  force 
against  plaintiff  or  lien  on  his  lands.  The  defendant  Dougaii 
answered,  alleging  that  he  had  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  plaintiff's  allega- 
tions, and  by  way  of  counter-claim  stating  that  said  judgment 
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was  rendered  September  9,  1872,  and  on  the  fifteenth  day  of 
May,  1875,  and  on  divers  other  days  and  times  since  the  filing 
of  the  petition  to  adjudge  the  plaintiff  a  bankrupt,  nnJer 
which  his  discharge  was  obtained,  in  consideration  of  defend- 
ant's said  judgment  and  demand,  plaintiff  verbally  promised 
defendant  that  he  would  pay  said  judgment  in  a  reasonable 
time,  and  by  reason  of  said  promises  and  agreement?  the 
plaintiff  waived  the  bar  of  his  dischaige  as  to  said  jud^'inent 
of  defendant.  Defendant  asks  that  said  judgment  debt  he 
revived  against  plaintiff  and  confirmed  as  valid  and  binding;. 
The  court  dismissed  the  defendant's  cross  petition,  and  decreed 
that  defendant's  judgment  be  released  and  discharged,  and  be 
of  no  force  against  plaintiff,  or  lien  upon  his  property.  The 
defendants  appeal. 

Wither  db  Sherwin.  for  ai>pellants. 

Oooflykooniz.  Bhjtlie  cj&  Whedei'  and  P.  TF.  Burr,  for  ap- 
pellee. 

Day,  J. — The  plaintiff  introduced  his  discharge  in  bank- 
ruptcy in  the  usual  form,  dated  April  28,  1875,  and  purport- 
ing to  discharge  him  from  all  debts  provable  in  bankruptcy 
previous  to  his  being  adjudged  a  bankrupt  on  a  petition  filed 
against  him  August  7,  1872.  The  defendant  introduced  the 
ludorment  docket  of  the  Flovd  Circuit  Court  showing:  tlie  ren- 
ditiou  of  a  judgment  in  favor  of  J.  M.  Dougan  against  Z.  C. 
Trask,  E.  W.  Mc^'itt,  and  James  C.  Knapp,  dated  September 
10, 1872,  for  $780.27,  and  costs  and  attorney's  fees,  upon  which 
judgment  $273.05  had  been  collected  on  execution.  Tlie  tes- 
tiniHTiy  respecting  the  promise  of  plaintiff  to  pay  this  judg- 
ment is  very  brief,  and  is,  substantially,  as  follows:  J.  M. 
Dongrui  testified:  "I  had  a  conversation  with  plaintiff  about 
the  SBUi  of  A])ril,  1875.  We  were  talking  about  our  hnsiness, 
when  he  said  to  me  that  he  was  going  to  Dubuque  the  next 
day  and  expected  to  get  his  discharge.    Tliat  he  couldn't  do 
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anything  at  that  time  about  fixing  his  matter  with  me — paying 
me.  We  were  talking  about  the  Trask,  McNitt  &  Knapp 
judgment.  He  said  if  he  got  his  discharge,  which  he  expected 
to,  he  would  be  in  shape  to  pay  it,  and  was  going  to  pay  me. 
That  he  had  enough  to  do  it  with.  *  *  *  In  the  forepart 
of  the  month  of  May,  and  after  obtaining  his  discharge,  I  was 
*  *  talking  with  him  about  this  same  matter,  and  he  said 
he  was  going  to  pay  that  as  soon  as  he  got  around  to  it.  That 
he  expected  to  get  around  in  a  short  time,  and  he  would  be  in 
shape  to  fix  it  up.  Afterward,  about  the  7th  of  June,  1876,  I 
took  Mr.  Goodykoontz  with  me  and  went  down  expecting  to 
get  it  straightened  up  at  that  time.  He  claimed  that  he  was 
going  to  pay  me,  but  didn't  come  to  a  conclusion  that  night. 
The  last  was  tlmt  he  wanted  to  see  Trask;  that  he  thought 
Trask  should  stand  a  share,  and  wanted  to  see  what  he  could 
do  with  him." 

Mr.  (ioodykoontz  testified:  "About  May  5th  I  was  present 
at  a  conversation  between  defendant  Dougan  and  plaintiff,  in 
plaintiff's  place  of  business,  at  Nora  Springs.  In  that  conver- 
sation Dougan  said  to  Knapp  that  he  had  come  down  to  talk 
with  him  in  reference  to  his  claim  against  Trask,  McNitt  & 
Knapp;  that  the  matter  had  been  running  some  time,  and  he 
desired  to  have  it  arranged  some  way.  Knapp  replied  that  he 
was  going  to  make  the  matter  right,  and  didn't  want  to  .see 
Dougan  lose  anything." 

R.  Wilber  testified:  "I  called  on  plaintiff,  at  his  place  of 
business,  a  few  days  before  he  was  going  to  Dubuque.  I  asked 
Knapp  what  he  was  going  to  do  with  Dougan.  He  said  he 
proposed  to  fix  it  up.  I  asked  him  to  give  security  for  the 
claim.  He  said,  *  no,  I  won't  do  that;  I  can't  do  it — you  know 
I  can't  before  I  get  my  discharge.'  *  *  *  ^^  *  I  think 
he  said  he  couldn't  get  a  discharge  by  giving  that  security, 
but  after  he  got  his  discharge  he  would  fix  Dougan's  matter  up." 

The  plaintiff,  on  his  own  behalf,  testified  as  follows:  "I 
have  never,  since  April  28,  1875,  at  any  time  or  place,  agreed 
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or  promised  to  pay  defendant,  or  any  person  for  him,  any  part 
of  the  judgment  in  controversy.  All  the  conversation  I  have 
bad  with  him  since  April  28,  1875,  was  that  he  frequently 
asked  me  to  fix  the  matter  up,  and  I  universally  told  liim  that 
when  I  got  able  I  would  do  what  was  right  in  regard  to  a  por- 
tion of  it  I  have  no  remembrance  of  any  conversation  with 
defendant  in  the  presence  of  anyone  since  I  returned  from 
Dubuque,  when  I  got  my  discharge." 

I.    The  plaintiff  concedes,  at  least  by  implication,  that  after 

a  debtor  has  been  fully  discharged  from  his  debts  in  a  proceed- 

1.  BAXK-         ^^g  in   bankruptcy,  he  may,  by  a  new  promise 

iiewpromiw    to  pay  the  original  debt,  if  clear,  distinct,  and  un- 

topaydebt:  .  ,    ,  ,.   ,  ,       ,         .       .  . 

diacharge.  equivocal,  become  liable  therefor  m  an  action  at 
law,  on  the  new  promise.  It  is  claimed,  however,  that  a 
promise  made  before  final  discharge  is  without  consideration 
and  void.  The  very  decided  weight  of  authority,  however, 
holds  that  a  promise  made  after  the  debtor  has  been  adjudi- 
cated a  bankrupt,  but  before  he  has  obtained  his  certificate  of 
discharge,  is  binding.  This  doctrine  is  sustained  by  ihe  fol- 
lowing authorities:  Brix  v.  Bra/ianij  1  Bing.,  281 ;  Stilwdl v, 
Coope^  4  Denio,  225;  Corliss  v.  Sliepherd^  28  Maine,  550; 
Otis  V.  Gazlin,  31  Maine,  567;  Donnell  v,  Stoaim,  3  Penn. 
L.  J.,  393;  Fraley  v.  Kelley,  67  N.  0.,  78;  ffomthal  v. 
McRae^  Id.,  21.  The  cx)ntrary  doctrine  is  held  by  the  follow- 
ing authorities  only,  so  far  as  we  have  been  able  to  discover: 
Ingersoll  v.  Rhodes^  Hill  &  Denio,  Supp.,  371;  Ogden  v. 
Jiidd^  13  Bush.,  581.  The  case  of  Stibbin  v.  Sherman,  5 
Sandf.,  510,  although  cited  in  Bump's  Law  of  Bankruptcy  as 
sustaining  the  opposite  doctrine,  does  not,  in  fact,  support  it, 
as  it  did  not  appear  in  that  case  that  the  new  promise  was 
made  after  the  debtor  had  been  adjudicated  a  bankrupt 
"Whatever  promise  was  made  by  the  plaintiff,  before  obtaining 
his  certificate  of  discharge,  was  made  on  the  26th  day  of  April, 
1875.  The  plaintiff  obtained  his  discharge  on  the  28th  day  of 
April.    Where  debts  have  been  proved  and  assets  have  come 
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to  the  hands  of  tlie  assignee,  the  publication  for  discharge  can- 
not be  made  until  after  (lie  expiration  of  six  months  from  the 
adjudication.  If  no  debts  have  been  proved,  or  no  assets  have 
come  to  the  hands  of  the  assignee,  tlje  application  for  a  dis- 
charge may  be  made  at  any  time  after  the  expiration  of  sixty 
days  from  tlie  adjudication  of  bankruptcy.  The  discharge  of 
the  plaintiff  on  the  28th  of  April  is  conclusive  proof  of  the 
fact  that  be  had  been  adjudicated  a  bankrupt  before  the  26th 
of  that  month.  We  are  of  the  opinion  that  a  promise  upon 
the  26th  of  April,  as  well  as  atW  the  obtaining  of  his  final 
discharge,  is  binding  upon  the  plaintiff  if  sufficiently  estab- 
lished. 

II.    The  appellee  insists  that  the  evidence  does  not  estab- 
lish a  clear,* distinct,  and  unequivocal  promise  to  pay  the  debt, 

J  , .  either  betbre  or  after  the  discharge.    On  behalf  of 

dlscho^ein     ^^^  defendants,  Dougan  testified  that  in  the  con- 
baukruptey.     ^^,.3^1^^^  ^^  ^jj^  26th  of  April  the  plaintiff  said: 

*'  Tliat  he  couldn't  do  anything  at  that  time  about  fixing  his 
matter  with  me— paying  me.  He  said  if  he  got  his  discharge, 
which  he  expected  to,  he  would  be  in  shape  to  pay  it,  and  wa» 
going  to  pay  me.  That  he  had  enough  to  do  it  wiiL"  Th« 
plaintiff,  although  a  witness  upon  the  trial,  does  not  deny  thaw 
he  promised  to  pay  the  debt  before  he  received  his  certificiitti 
of  discharge,  hi  Stilwell  v.  Coopo^  4  Deuio,  225,  the  plain 
I  iff  proved  a  conversation  between  himself  and  the  defendant, 
before  the  delendant  obtained  his  discharge,  in  which  he  said 
that  **  the  note  should  be  settled."  It  was  held  that  this  was  a 
promise  to  pay  the  note,  and  that  it  saved  the  debt  from  the 
operation  of  the  discharge.  In  Evans  v.  Carey^  29  Ahu,  1)9, 
the  defendant  said:  *'  If  plaintiff  had  anything  on  account  of 
such  indorsement,  he  (defendant)  was  able  and  willing  to  pay 
it  to  plaintiff.^'  It  was  held  that  this  amounted  to  an  express 
promise  to  pay  and  took  the  debt  out  of  the  discharge  in  bank- 
ruptcy. See,  also,  Btnnett  v.  Everetts  3  R.  I.,  152;  Harts  v. 
Feok^  1  R  I.,  262.    The  plaintiff  in  this  case  said  that  if  he 
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got  his  discliArge  '*'  he  would  be  in  shape  to  pay,  and  was  going 
to  pay."  Tliis,  we  tliink,  coiistitiites  an  express  promise  U> 
pay.  The  court  erred  in  deci-eeing  that  the  defendant's  judg- 
ment be  released  and  discharged,  and  of  no  force  and  efiect 
against  plaintiff. 

III.  Tlie  defendant,  by  way  of  coanter-claim,  asked  tliat 
his  judgment  debt  be  revived  against  the  plaintiff  and  con- 
3. riiidg-  tirmed  as  valid  and  binding,  and  that  be  recover 

inent :  dfs-  .  i         /.         i     • 

charge.  gaid  amount  and  have  execution  thereior.    It  is 

claimed  that  the  counter-claim  cannot  be  maintained,  be- 
cause tlie  defendant's  remedy  is  at  law  upon  tlie  original  debt 
and  the  new  promise  combined,  citing  Dusenberry  v  ffoj/t, 
53  N.  Y.,  521.  The  defendant's  debt  is,  however,  already  in 
judgment,  and  all  that  the  defendant  needs  is  tho  removal  of 
the  apparent  discharge  of  it,  arising  from  the  bankruptcy  pro- 
ceedings. This  he  can  obtain  by  showing  the  new  promise  to 
pay  the  judgment,  and  the  relief  which  he  asks  is  of  equita- 
ble cognizance.  Upon  the  evidence  introduced  the  defendant 
is  entitled  to  a  decree  confirming  the  judgment  as  valid  and 
binding  against  the  plaintiff,  and  that  execution  may  issoe 

thereon. 

Eevebsed. 


The  State  v.  Hamilton. 

Criminal  Law:  amkndhbnt  of  abstract:  practice.  After  the 
Baal  submission  of  a  crimiaal  caase  the  defendant  filed  amotion  for 
leave  to  amend  his  abstract,  but  made  no  showing  therefor,  and  did  not 
ask  to  set  aside  the  submission.  Held,  that  the  amendment  conld  not 
be  allowed. 


:  DEGREE  of  proof:  JURY:  reasonable  doubt.     Whileajaror 

who  entertains  a  reasonable  doubt  of  the  defendant's  guilt  is  not  re- 
quired to  surrender  his  convictions,  because  the  other  jurors  have  do 
»uch  doubt,  yet  the  refusal  to  so  instruct,  where  the  court  gave  the  usual 
instructions  in  regard  to  the  degree  of  proof  required,  was  not  error. 


DECEMBER  TERM,  1881.  507 


The  State  ▼.  Hamilton. 


3,  :  Jki.iBr.  BUBDEN  OF  PROOF.    It  is  now  tbe  settled  law  of  this 

State  that  where,  in  a  criminal  case,  the  defentse  of  an  alibi  is  rehed 
upon,  the  Uirdea  ot'  proof  id  on  the  defendant  to  establish  such  defense 
by  a  preponderance  of  the  evidence. 

4. :  :  Adamp,  I ,  <i^«€Mting^  h^U^  that  if  the  evidence  to  estab- 
lish an  alibi  was  such  as  to  raise  a  reasonable  doubt  of  the  defendant's 
guilt,  the  jurj  would  be  justified  in  aoquittin*?.    Dat,  J.,  concurring^ 

Appeal  Jrotn  Dt%  Moitie9  Circuit  Court. 

TUESDA.Y,    DbOBMBEB   20.  ^ 

The  defendant  was  tried  and  convicted  of  the  crime  of  rob- 
l>erj,  and  he  appeals. 

•/.  M.  Virgin^  for  appellant 

Smith  JlcPhersoti^  Attorney-general^  for  the  State. 

EtoTHROCK,  J. — L  Before  the  submissioi^  of  this  cause  the 
attorney-general  filed  a  motion  to  strike  out  all  that  part 
L  CRIMINAL    of  the  transcript  and  abstract  purporting  to  be  the 

low  •  Axncud— 

mentor ab-     evidence,  interro^ratories  and  rulings  of  the  court, 

struct;  prac- 

ttce-  and  interlocutor^'  questions,  upon  the  ground  that 

there  is  no  certificate  nor  bill  of  exceptions  signed  by  the  judge 
of  the  District  Court  making  the  evidence  and  said  proceed- 
ings of  recoitl.  An  examination  was  made  of  the  trauKsript 
and  abstract,  and  the  motion  being  well  taken  wj^  sustiiined. 
The  cause  was  thereupon  finally  and  fully  submitted.  After- 
ward the  defendant  filed  a  motion  for  leave  to  file  an  amend- 
ment to  his  abstract  within  thirty  days.  No  motion  was 
made  to  set  aside  the  submission  of  the  cause.  The  attornej-- 
general  resisted  the  motion  to  amend  upon  the  ground  that 
the  submission  had  not  been  set  aside,  and  because  no  showing 
was  made  for  leave  to  amend.  The  cause  comes  to  us  in  this 
condition. 

We  do  not  think  the  application  to  amend  is  sufficient.  It 
is  not  claimed  that  any  bill  of  exceptions  was  at  any  time 
signed  by  the  trial  judge,  and  filed  in  the  case,  nor  that  any 
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certificate  of  the  judge  to  what  purports  to  be  evidence  was 
ever  appended  thereto.  We  liave  what  purports  to  be  a  oora- 
plete  tmnscript  of  the  reord  in  the  court  below,  and  as  it  ap- 
pears to  us,  no  atuendtnent  of  the  abstract  can  be  made  which 
will  make  the  evidence  available  here,  because  the  transcript 
does  not  justity  such  an  amendment. 

II.  It  is  claimed  that  a  motion  for  a  continuance  shoulJ 
have  been  sustained.  It  does  not  appear  to  us  that  there  was 
anj  abuse  of  the  discretion  of  the  court  in  ovemilina^  tbe  mo- 
tion. It  might  appear  otherwise  if  the  evidence  upon  which 
the  case  was  tried  was  of  record. 

III.  The  defendant  asked  the  court  to  instruct  the  jury  in 
substance,  that  if  any  juror  entertained  a  reasonable  doubt 
^ .  j,^    of  defendant's  guilt  he  was  not  required  to  suri-en- 

fj^y  ?i.JISon.'  der  his  convictions  because  other  jurors  entertained 
able  doubt.  ^^  ^^^^  doubts.  Tlie  instruction  was  refused  and 
the  court  gave  the  usual  instructions  upon  the  degree  of  proof 
required  to  convict.  Substantially  the  same  instruction  was 
asked  in  State  v.  Rorahackery  19  Iowa,  154,  and  the  refusal  to 
give  it  was  approved  by  this  court.  Of  course  each  juror  is 
to  act  upon  his  own  judgment.  lie  is  not  requii-ed  to  suri*en- 
der  his  convictions  unless  convinced.  He  may  be  aided  by 
his  fellow  jurors  in  arriving  at  the  truth,  but  be  is  not  to  find 
a  verdict  against  hie  judgment  merely  because  the  others  en- 
tertain views  diflferent  from  his  own.  But  a  jury  need  not  be 
advised  of  so  simple  a  proi.>06ition.  The  usual  method  of  in- 
Btrncting  upon  the  measure  of  proof  required  in  criminal  cases 
is  snfiicient. 

IV.  The  defendant  claimed  that  he  was  at  another  place 
when  the  robbery  was  committed.  The  court  instructed  the 
3. :  an-   jnvv  that  the  burden  of  proof  was  on  the  defend- 

bl :  burden  of  "  ,,.,,«  11  .  » 

proof.  ant  to  establisli  the  fact  that  he  was  not  present, 

by  a  preponderaiKje  of  evidence.  This  instruction  was  correct 
and  is  now  the  settled  law  of  the  State.  State  v.  Vineent^  24 
Iowa,  570;  State  v.  Tlardin  cfe  Hear  if,  46  Id.,  623;  SUiie  r. 
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R*!d,  53  Id.,  69;  State  v,  Eliney  54  Id.,  183;  State  v.  North- 
rujpy  48  Iowa,  583.     We  find  no  error  in  the  record. 

APFIttMED. 

Adams,  Ch.  J.,  dissenting, — lu  my  opinion,  if  tlie  evidence 
introduced  to  show  that  the  defendant  was  at  another  place 

^ . .  when  the  robhery  was  committed,  was  such  as  to 

*  raise  a   reasonable   donbt  of  his  gnilt,  the  jury 

would  have  been  justified  in  acquitting.  Code,  §  4428.  Now  it 
is  manifest  that  such  doubt  might  be  raised  by  evidence  whicli 
could  not  be  said  to  preponderate  over  the  evidence  leading  to  a 
different  conclusion.  This  court  has  never  undertaken  to 
abrogate  the  rule  that  a  reasonuble  doul)t  of  gnilt  justifies 
an  acquittal.  It  has,  indeed,  recognized  this  rule  in  the 
very  cases  relied  upon  by  the  majority  as  holding  that  when 
the  defendant  relies  upon  proving  an  alibi  he  must  prove  it 
by  a  preponderance  of  evidence.  Both  rules  cannot  be  correct 
becituse  tliey  are  inconsistent  with  each  other.  No  jury  can 
follow  both.  Let  us  suppose  a  case  where  the  evidence  of  an 
alibi  does  not  preponderate,  but  does  raise  a  reasonable  doubt 
of  ffuilt  What  shall  a  jury  do?  If  they  follow  the  instruc- 
tion that  the  evidence  of  an  alibi  must  preponderate  they 
must  convict  and  disobey  the  instruction  as  to  reasunable 
doubt.  On  the  other  hand,  if  they  follow  the  instruction  as  to 
reasonable  donbt  they  must  acquit  and  disobey  the  instruction 
as  to  the  evidence  of  an  alilL  I  cannot  regjird  the  rule 
adopted  by  the  majority  as  to  evidence  of  an  alibi  as  being  the 
established  doctrine  of  this  court,  so  long  as  it  is  inconsistent 
with  another  rule  to  which  the  court  still  adheres.  If  the 
court  adopts  the  rule  in  question  as  to  an  alibi^  then  to  be  con- 
sistent it  should  modify  the  rule  as  to  reasonable  doubt.  The 
rule  as  modified  would  be  as  follows:  A.  reasonable  doubt  of 
guilt  is  sufficient  to  justify  an  acquittal,  unless  it  is  raised  by 
evidence  of  an  alil/i^  and  if  it  is,  then  it  is  not  sutlicient. 
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But  the  rule  adopted  as  to  alibi  appears  to  me  to  be  wrong 
for  another  and  still  more  cogent  reason.  In  a  civil  action  it 
is  suflScIent  for  the  defendant  to  establisli  his  defense  by  evi- 
dence which  balances  that  of  the  plaintiff.  According  to  the 
rule  in  question  adopted  by  the  majority,  the  defendant  in  a 
criminal  action  must  prove  his  innocence  by  evidence  which 
overbalances  the  evidence  introduced  to  prove  his  guilt  if  the 
evidence  of  his  innocence  simply  is  that  he  was  where  becould 
not  have  committed  the  crime.  The  adoption  of  tlie  rule  in 
question  requires  a  modification  of  the  rule  as  to  the  presninp- 
tion  of  innocence.  The  true  doctrine  under  such  rule  would 
seem  to  be  that  the  evidence  of  guilt  is  aided  by  a  presumption 
of  guilt,  if  the  evidence  of  innocence  relied  upon  is  the  evi- 
dence of  an  alibi. 

The  majority,  it  appears  to  me,  have  been  misled  by  reason 
of  the  fact  that  there  is  generally  a  well  grounded  suspicion 
attached  to  evidence  of  an  alibi.  It  often  comes  from  such 
sources  that  it  should  be  greatly  distrusted.  The  most  di- 
rect and  positive  testimony  may  often  very  properly  be  re- 
garded as  entitled  to  but  little  if  any  weight.  But  to  the  ex- 
tent that  it  does  have  weight,  it  should  have  the  same  effect 
which  any  other  evidence  of  equal  weight  has.  If  it  has 
weight  enough  to  balance  the  evidence  of  guilt  it  should  cer- 
tainly be  sufficient.  And  I  think  it  should  be  sufficient  if  it 
raises  a  reasonable  doubt.  The  views  which  I  have  expressed 
are  supported  by  French  v.  State,  12  Ind.,  670,  where  tlie 
question  is  very  ably  considered  and  the  authorities  reviewed. 
It  is  not  to  be  denied  that  the  rule  now  adopted  by  the  ma- 
jority finds  some  support  in  dicta  which  have  crept  into  opin- 
ions in  one  or  more  cases  in  this  court,  and  from  implica- 
tions arising  from  rulings  in  other  eases;  but  we  have  never 
been  asked  before  to  go  quite  as  far  as  we  are  asked  to  go  now. 
An  examination  of  the  cases  in  which  the  dicta  and  implica- 
tions are  found  will  show  that  there  has  always  been  a  minw- 
ity  unprepared  to  adopt  the  rule  now  adopted.     In  my  opin- 
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ion  the  instruction  cannot  properly  be  approved,  and  I  am  au- 
tliorized  to  say  that  Mr.  Justice  Day  concurs  with  me  in  this 
view. 


Ferguson  v.  Davis  County. 

1.  Board  of  Supervisors :  claim  for  unliquidated  damages:  proof. 

The  presentation  of  a  claim  for  unliquidated  damages  against  a  county,  to 
the  board  of  supervisors,  and  demand  for  payment,  may  be  proved  by 
the  person  presenting  it. 

2.  County  Bridges :  expert  testimony.    The  evidence  of  an  expert,  a 

bridge- builder,  as  to  the  average  length  of  time  white-oak  limber  would 
last  in  a  bridge  was  properly  admitted.  Such  facts  should  not  be  left 
to  be  inferred  by  the  jury  without  proof. 

3.  Evidenoe:  expert:  competency  of  witness.     It  is  not  necessary 

that  a  person  be  a  medical  expert  before  he  can  testify  that  his  ribs  wei'e 
fractured.    Any  person  who  knows  a  fact  may  testify  in  regard  to  it. 

4.  :  declarations  of  person  injured.    In  an  action  for  personal 

injuries  the  declarations  of  the  person  injured,  made  alter  convalescence, 
as  to  the  condition  of  his  health  and  the  pain  he  experienced,  are  not 
admissible. 

5.  County  Bridges :  adoption  of  plan:  negligence.    A  county  can- 

not carelessly  and  negligently  adopt  an  insufficient  plan  for  a  bridge,  and 
escape  liability  for  damages  resulting  from  the  insufficiency  of  the  plan. 
The  county  should  exercise  reasonable  care  in  the  adoption  of  a  plan  for 
a  public  bridge. 

6.  Compensatory  Damages:  mental  suffering.     In  an  action  for 

personal  uguries  mental  suffering,  arising  from  actual  physical  injury 
inflicted,  may  properly  be  considered  in  estimating  compensatory  dam- 
ages. 

7.  Bridges:  defective:  notice:  liability.    Where  a  county  was  not 

negligent  in  the  construction  of  a  bridge,  it  will  not  be  liable  for  an  in- 
jury resulting  from  the  same  becoming  defective  and  out  of  repair,  un- 
less it  had  notice  or  knowledge  thereof,  or  unless  the  defect  was  so  no- 
torious that  not  to  know  of  it  was  negligence. 

8.  *: :  failure  to  repair.    Where  the  county  had  knowledge, 

or,  in  the  exercise  of  reasonable  prudence,  had  reason  to  know  that  a 
bridge  waa  defective,  and  failed  to  repair  it,  or  to  prevent  the  public 
from  using  it,  it  is  liable  for  any  injury  resulting  therefrom. 


r 
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9.  :  INSPECTION  op:  neouoence.     The  failareiof  the  board  of 

supervisors  to  inspect  bridges,  or  to  appoint  some  competent  person  to 
do  so,  as  frequently  as  men  of  ordinary  prudence  would  deem  necessaiy, 
was  negligence  that  would  render  the  county  liable  for  auy  injury  caused 
by  a  defective  bndge. 

10. :  BOA  BD  OP  8UPEKTI80R8 :  NOTICE  OP  DEFECT.    Where  the  board 

of  supervisors  had  been  informed  of  the  dangerous  condition  of  the 
bridge,  and  had  failed  to  examine  or  repair  it,  it  was  negligence  althoogh 
the  bridge  had  been  examined  two  and  one-half  years  before,  and  re- 
ported reasonably  safe  for  about  four  years. 

11.  :  :  KNOWLEDGE  OF  DEFECT.    The  facts  that  the  bridge  had 

been  out  of  repair  for  seven  or  eight  nronths,  and  was  old,  and  that  the 
county  took  no  measures  to  examine  or  repair  it,  will  not  constitute  nesrli- 
gence,  unless  some  member  of  the  board  knew,  or  had  reason  to  know, 
that  it  was  unsafe. 

Appeal  fram  Davis  District  Court. 

Tuesday,  Decembeb  20. 

This  is  an  action  to  recover  damages  for  injuries  sustained 
by  the  falling  of  a  portion  of  a  county  bridge  of  defendant, 
over  which  the  plaintiff  was  passing.  There  was  a  jury  trial,  re- 
sulting in  a  verdict  for  plaintiff  for  $2,000.  The  defendant 
appeals.     The  material  facts  are  stated  in  the  opinion. 

Payne  cfe  Eichelberger^  for  appellant. 

Trimble^  Carruthers  cfe  Trimble  and  M.  H.  Jones  do  Sony 
for  appellee. 

Day,  J. — The  bridge  in  question  was  constructed  by  Davis 
county  over  Fox  River,  in  1863.  The  bridge  was  built  entirely 
of  fjak  timber,  and  was  constructed  of  a  span  of  about  forty 
feet,  with  an  apron  on  each  side  about  fourteen  feet  wide,  and 
was  about  sixteen  feet  above  tlie  bed  of  the  stream.  The  ac- 
citlent  of  which  the  plaintiff  complains  occurred  on  the  10th 
day  uf  June,  1875.  At  that  time  the  timbers  of  the  bridge 
were  badly  rotted.  As  the  plaintiff  was  crossing  over  tlie 
bridge  in  a  funeral  procession,  in  a  two-horse  wa^on,  in  which 
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were  five  persons  besides  himself,  a  joist-beam  broke  off  at 
both  ends,  leaving  about  tweutj-four  feet  of  joist  and  floor 
without  support,  and  precipitating  the  team  and  wagon,  and 
the  persons  therein,  to  the  ground  beneath,  a  distance  of 
about  sixteen  feet,  whereby  the  plaintiff  sustained  injuries 
for  which  he  sues. 

I.  This  action  was  commenced  on  the  3d  day  of  February, 
1876.  At  the  September  term,  1875,  of  the  board  of  super- 
1  BOARD  of  visors,  M.  H.  Jones,  one  of  the  attorneys  of  the 
ckSmiOTuii-  plaintiff,  presented  plaintiff's  claim  for  damages, 
damages :  and  asked  the  board  to  act  upon  it.  It  is  insisted 
by  the  appellant  that  the  testimony  of  Jones  is  in- 
competent to  prove  the  presentation  of  the  claim,  and  that  the 
presentation,  filing,  and  action  of  the  board  on  the  claim  must 
be  made  of  record.  We  are  clearly  of  opinion  that  the  presen- 
tation of  the  claim  may  be  proved  by  the  testimony  of  the 
person  who  presented  it.  The  board  could  not  defeat  the 
claim  by  refusing  or  neglecting  to  make  any  record  of  its 
presentation.  Section  2610  of  the  Code  simply  provides  that 
no  action  shall  be  brought  against  a  county  on  an  unliquidated 
demand  until  the  same  has  been  presented  to  the  board  of 
supervisors  and  payment  demaded.  It  is  not  required  as  a 
condition  precedent  to  the  bringing  of  an  actiou  that  the  board 
thall  act  upon  the  claim.  The  board,  by  refusing  to  act  or  to 
fnake  any  record  of  their  action,  cannot  deprive  a  party  of  the 
right  to  maintain  an  action.  xVll  that  the  party  needs  to  do  is 
to  present  his  claim,  and  give  the  board  a  reasonable  time  to 
act.  See  White  v.  Polk  OounCy^  17  Iowa,  413.  The  plaintiff 
in  this  action  gave  the  board  from  September  to  the  following 
February,  which  certainly  was  a  reasonable  time.  If  the  de- 
fendant acted  upon  and  allowed  the  claim,  it  is  a  very  easy 
matter  for  it  to  show  that  fact  in  defense.  It  is  idle,  however, 
to  claim  that  the  board  may  have  allowed  the  demand,  in  view 
of  the  defense  which  the  county  is  making.  In  our  opinion 
the  proof  of  the  presentation  of  the  claim,  and  demand  of 
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payment,  is   sufficient  to  authorixe  the  inaintenaDce  of  this 
action. 

II.  One  S.  C.  Bradley,  who  was  a  bridge- builder,  and  had 
considerable  experience  with   white-oak   timber,  was  intro- 
duced as  a  witness  by  plaintiff,  and  asked  the  fol- 

2.  COUNTY  -^     *^  ' 

per*t*tSti-*^'    lowing  question:      "Will  you  state  about  what 
"°"^*  would  be  the  average  life  of  timber— white-oak 

timber — in  a  bridge? "  The  defendant  objected  to  this  question 
as  not  a  question  for  an  expert,  but  a  matter  of  common  ob- 
servation. Tlie  objection  was  overruled.  The  witness  answered 
as  follows:  "  The  age  runs  from  seven  to  twelve  years,  but  as  a 
general  thing  they  become  unsafe  at  eight  or  nine  years.  Some 
timbers  will  last  twenty  years,  while  others  would  not  last  more 
than  five  or  six  years."  The  action  of  the  court  in  admitting 
this  testimony  is  assigned  as  error.  It  is  claimed  that  the  life 
of  timber  is  a  matter  of  common  observation,  and  that  any 
farmer  can  give  as  good  a  guess  on  this  question  as  a  bridge- 
builder,  carpenter,  or  any  one  else.  It  must  be  admitted,  how 
ever,  that  the  life  of  white-oak  timber  in  a  bridge  is  a  matter 
which  does  not  come  under  the  observation  of  every  one.  And 
if  it  should  even  be  conceded  that  farmers  possess  as  mnch 
knowledge  upon  the  question  as  a  bridge-builder  or  carpenter, 
still  there  is  no^proof  that  the  jury  in  this  case  was  composed 
wholly  or  even  partially  of  farmers.  Conceding  that  the 
knowledge  is  such  as  may  be  acquired  by  observation,  yet  the 
matter  is  one  which  all  persons  do  not  have  the  inclination  nor 
the  opportunity  to  observe.  It  cannot  be  doubted  that  upon 
almost  every  jury  impaneled  there  would  be  likely  to  be 
persons  as  ignorant  respecting  it  as  with  regard  to  the 
most  intricate  questions  of  skill  and  science.  The  fact  must 
be  established  by  the  testimony  of  persons  who  have 
acquired  knowledge  respecting  it  by  experience  or  observa- 
tion, and  cannot  be  left  to  be  inferred  by  the  jury  withoot 
proof. 

III.  The  plaintiff  was  introduced  as  a  witness,  and  amongst 
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other  things,  testified  as  follows:  "Do  yon  know,  or  did  yoa 
3.  EviDEscB:  »8<^^'"taJ"  w'^*^  *h^  trouble  was  with  jour  ribs?" 
^!^ifcy  Sr*  "I  did."  "What  was  it?''  The  defendant  ob- 
°*^'  jected  to  this  question  because  it  calls  for  hear- 
say, and  .  is  incompetent,  because  the  witness  is  not  an 
expert.  The  objection  was  overruled,  and  the  witness  an- 
swered: "My  ribs  were  fractured.''  This  action  of  the  court 
is  assigned  as  error.  It  is  apparent  that  a  fracture  of  the  ribs 
may  be  of  such  unmistakable  a  character  that  the  person  hav- 
ing sustained  the  injury  may  have  positive  knowledge  of  the 
fact.  In  such  case  he  does  not  give  an  opinion  as  an  expert, 
but  spates  simply  a  fact.  Any  one  who  knows  a  fact  may  tes- 
tify in  regard  to  it.  It  is  not  necessary  that  a  witness  should 
be  an  expert  before  he  can  be  allowed  to  testify  that  his  ribs 
were  fractured.  If  his  conclusions  are  not  based  upon  sufficient 
knowledge,  that  may  be  shown  upon  cross-examination.  Surely 
a  witness,  without  being  an  exj^ert,  may  testify  that  his  arm 
or  his  leg  was  broken,  and  he  may  have  as  satisfactory  knowl- 
edge of  the  fracture  of  a  rib. 

IV.     The  accident  to  the  plaintiff  happened  on  the  10th 
day  of  June,  1875.    The  plaintiff  remained  in  bed  from  fifteen 

4  .  ^g,    to  eighteen  days.     In  about  twenty  days  he  was 

^^il^JJi!*'     able  to  get  around  on   crutches.      Between   the 
Jured.  eighteenth  and   thirtieth  of  July   he  drove  the 

mower  in  harvest.  In  September  he  commenced  hauling  wood 
to  town,  but  he  did  not  make  a  hand  to  go  to  work,  and  do  a 
fall  day's  work  until  the  spring  of  1876,  when  lie  went  to  farm- 
in<y,  plowing  and  planting.  This  action  was  commenced  in 
February,  1876.  It  was  tried  in  1878,  and  reversed  at  the 
June  term,  1879.  See  51  Iowa,  220.  It  became  a  very  ma- 
terial question  affecting  the  measure  of  damages,  as  to  the  ex- 
tent and  permanency  of  the  plaintiff's  injury.  Henry  Fergu- 
son, the  plaintiff 's  brother,  was  introduced  as  a  witness,  and 
testified  as  follows:  "Had  been  acquainted  with  my  brother, 
Frank,  all  his  life;  lived  at  father's  house  with  him;  waited  on 
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]iiin  after  the  accident;  wliilst  bed  fast  lie  coiuplaioed  of  Lis 
back,  foot,  and  head;  he  was  active  and  quick  before  be  was 
hurt,  and  could  stand  hard  work  better  than  I  could;  never 
sick  before  that,  except  once  with  chills,  ten  years  before;  bas 
not  been  so  active  since;  he  remained  at  home  two  jears  alter 
Uie  accident  before  he  moved  to  himself;  during  these  two  years 
he  was  not  active,  compared  with  what  he  was  before;  didn't 
work  as  much;  knew  of  his  getting  down  agaiu,  or  being 
stopped  from  work  and  confined  to  the  liouse  in  the  fall  of  1S76, 
the  day  before  the  election;  was  helping  me  ceil  the  cellar  and 
got  down;  had  fever.-'  The  witness  was  then  asked  the  fol- 
lowing question:  'State  whether  he  made  dny  complaint 
while  he  was  suffering  at  that  time."  The  defendant  objected 
to  this  question  because  incompetent  and  immaterial.  Tlie 
objection  was  overruled,  and  the  witness  answered:  '^  lie  com- 
plained of  his  back." 

John  E.  Ferguson  was  introduced  as  a  witness,  andamougst 
other  tilings,  testified  as  follows:  ''  Plaintiff's  health  was  good 
until  the  accident;  he  was  active  and  able  to  work  hard;  not 
so  active  since;  have  been  where  he  was  in  bed  at  times  since 
Uie  accident,  and  he  had  fever;  he  generally  complained  of  hi* 
back;  the  spells  would  last  from  four  days  to  a  week  or  longer, 
and  he  would  then  be  able  to  go  to  work  again;  he  would  do 
a  hard  day's  work,  and  the  next  day  be  unable  to  do  anything, 
have  worked  with  him  since  in  harvest-field;  there  were  threb 
or  four  times  he  would  quit  work."  The  witness  was  then 
asked  the  following  question:  "State  why  he  quit,  judging 
from  what  he  said."  This  was  objected  to  as  inooiopetent. 
The  objection  was  overruled,  and  the  witness  answered:  **IIe 
would  say  he  would  have  to  quit  and  rest  awhile;  that  his  back 
was  hurting  him,  so  that  he  could  not  sit  up  straight;  this  was 
in  1876  and  1878." 

Wesley  McMains,  a  witness  on  behalf  of  tlie  defendant,  was 
asked,  upon  cross-examination,  the  following  question:  "Do 
you  recollect  plaintiff's  stopping  to  rest  whilst  at  work,  and 
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saying  that  he  must  quit  and  rest  on  account  of  his  back  hurt- 
ing," The  defendont  objected  because  not  proper  cross-exami- 
nation, and  incompetent,  and  hearsay.  The  objection  was 
overruled,  and  the  witness  answered:  "  Recollect  of  his  com- 
plaining to  me  at  one  time,  whilst  at  work,  of  his  back  hurt- 
ing him,  and  lie  said  he  would  have  to  quit  and  rest." 

The  defendant  assigns  these  several  answers  as  error,  and  in- 
sists tliat  the  statements  admitted  are  self  serving  declarations, 
made  after  convalescence,  and  that  they  are,  therefore,  inad- 
missible. The  plaintiff  insists  that  the  declarations  are  the 
immediate  accompaniment  of  acts,  which  they  tend  to  explain, 
and  that  they  are  admissible  as  part  of  the  resfjcHtm.  A  majority 
of  the  court  think  the  declarations  inadmissible  under  the  doc- 
trine announced  in  Wharton's  Evidence,  sections  268, 1100  and 
1101,  and  the  cases  therein  cited.  A  minority  of  the  court 
regard  the  declarations  as  admissible  under  Wharton's  Evi- 
dence, section  1103,  and  1  Greenleaf  on  Evidence,  Sec.  108,  and 
authorities  cited. 

V.  O.  S.  Willey,  a  civil  engineer,  made  the  plan  for  the 
bridge.  The  plan  provides  for  a  tenon  on  the  queen  posts  en- 
«.  COUNTY  tering  a  mortise  in  the  cross  tie.  No  provision 
ado^pUoQ  of  was  made  for  the  escape  of  water  from  the  mer- 
gence,"^* tise.  The  evidence  tends  to  show  that  it  is  diffi- 
cult to  keep  the  water  out  of  a  mortise  constructed  in  that 
way,  that  the  timber  shrinks  and  swells,  and  at  times  the 
water  gets  in  and  lessens  its  durability.  It  was  at  the  point 
where  these  tenons  entered  one  of  the  cross-ties,  that  it  gave 
way.  There  was  evidence  that  the  cross-tie  was  so  rotten  it 
would  crumble  to  pieces  in  the  fingers,  there  being  a  shell 
around  it  from  half  an  inch  to  an  inch  thick.  Respecting  the 
plan  of  the  bridge  the  defendant  asked  the  court  to  instruct  as 
follows:  "The  county  is  not  liable  in  this  case  for  injuries  re- 
sulting from  a  defective  plan  of  the  bridge,  if  it  was  defective  " 
Tiie  court  refused  this  instruction,  and  instructed  the  jury  as 
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follows:  "  lu  the  erection  of  county  bridges  it  is  the  dnty  of 
the  county  to  exercise  ordinary  and  reasonable  skill  and  care 
in  adopting  a  plan,  as  well  as  in  the  construction  of  the  bridge; 
and  if  you  find  that  the  defendant  employed  a  competent  and 
skillful  engineer  to  prepare  and  draft  the  plan  of  the  brid«^  in 
question,  and  that  he  did  so,  and  recommended  it  as  sufficient 
for  that  purpose,  and  the  c«>nnty  authorities,  in  gi)od  faith  be- 
lieving it  to  be  suflScien  ly  strong  and  safe  for  the  purpose  de- 
signed, adopted  it,  then  this  would  be  the  exercise  of  care  and 
skill  with  reference  to  the  plan,  even  though  the  engineer 
erreJ  in  his  judgment  with  reference  thereto."  The  iiistrnc- 
tion  asked  exonerates  the  defendant  absolutely  from  all  lia- 
bility on  account  of  the  defective  plan  of  the  bridge,  if  it  was 
defective.  The  instruction  given  simply  holds  the  defendant 
to  the  exercise  of  reasonable  skill  and  care  in  adopting  a  plan. 
The  instruction  given,  we  think,  announces  the  correct  rule. 
In  our  opinion  a  county  cannot  negligently  and  carelessly 
adopt  an  unsafe  and  insufficient  plan  for  a  bridge,  on  acconnt 
of  its  cheapness,  and  be  allowed  to  escape  all  liability  for 
damages  resulting  from  the  insufficiency  of  the  plan.  The 
county  should  at  least  exercit?e  reasonable  care  in  the  adoption 
of  a  plan.  It  is  urged  by  appellant  that  the  adoption  of  a 
plan  for  a  bridge  is  a  mere  judicial  act,  and  that  no  liability 
attaches  for  the  adoption  of  an  insufficient  or  improper  plan. 
The  same  point  was  made  in  Van  Pelt  v.  The  City  of  Dan- 
eiiport^  42  Iowa,  308,  which  was  an  action  to  recover  damages 
resulting  from  an  alleged  insufficient  sewer.  We  held,  ho\v- 
ever,  that  it  was  the  duty  of  the  city  to  exercise  reasonable 
care,  judgment,  and  skill  to  make  the  culvert  of  sufficient  ca- 
pacity to  carry  away  the  accumulated  water  without  injury 
to  property  in  the  vicinity.  The  principle  decided  in  that 
case,  is  applicable  to  this.  See  Perry  v.  City  of  Worcester^  6 
Gray,  544;  Rochester  White  Lead  Company  v.  City  of  Rock- 
ester,  3  Comstock,  473. 


DECEMBER  TERM,  1881.  609 

Fernruson  v.  Dayls  CJounty. 

VI.  The  court  instructed  tlie  jury  that  in  determining  the 
question  of  damages  they  should  take  into  consideration  the 

6.  COMPEN8A-  i^ental  and  physical  suffering  and  pain  caused  by 
agST  mental  the  injury.  The  giving  of  this  instruction  is  as- 
su  enng.  gigned  as  error.  That  mental  anguish  caused  by 
the  injury  inflicted  is  proper  to  be  considered  was  recognized 
by  this  court  in  MuZdoioney  v.  Illinois  CenUal  R.  R,  Oo,y 
36  Iowa,  462.  In  McKinly  v.  The  C.  cfe  N.  W.  R.  Co.,  44 
Iowa,  314.  this  court  was  divided  in  opinion  whether  mental 
anguish  arising  from  the  nature  and  character  of  the  assault  is 
an  element  of  compensatory  damages,  a  majority  of  the  court 
holding  that  it  is.  We  unite,  however,  in  the  conclusion  that 
mental  suffering,  not  arising  simply  from  wounded  or  injured 
feelings,  but  from  actual  physical  injury  inflicted,  may  properly 
be  considered  in  estimating  compensatory  damage.  In  giving 
this  instruction  there  was  no  error. 

VII.  It  is  insisted  that  the  court  erred  in  instructing  the 
jury  as  follows:     "  If  you  And  from  the  evidence  that  the  de- 
fendant was  not  neffliffent  in  the  original  construc- 

7.  BBipoEs:  o    o  o 

notf^-Tia-     ^^^^  ^^  ®^^^  bridge,  then  the  defendant  would  not 
bfiity.  -^^  liable  for  any  injuries  caused  by  the  same  be- 

coming out  of  repair  and  defective,  unless  the  defendant  had 
notice  thereof  or  knowledQ:e  thereof  through  the  members  of 
the  board  of  supervisors,  or  unless  the  defect  was  so  notorious 
that  the  defendant  was  negligent  in  not  knowing  it;  or  finless 
the  bridge  had  been  built  so  long  that,  in  the  exercise  of  ordi- 
nary care  and  prudence,  the  defendant  ought  to  have  known 
that  it  would  in  such  time,  become  rotten  and  dangerous."  It 
is  claimed  that  this  instruction  expresses  the  idea  that  from 
length  of  time,  alone,  the  county  would  be  liable.  The  in- 
struction is  not  vulnerable  to  this  criticism.  The  instruction 
merely  recognizes  the  doctrine  that  the  bridge  may  have  been 
built  so  long,  and  become  so  old,  that  the  defendant,  in  the  exer- 
cise of  ordinary  care  and  prudence  ought  to  have  known  that  it 
would  in  such  time  become  rotten  and  unsafe.  The  instruction 
Vol.  LVII— 39 
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does  not  refer  to  the  condition  of  the  bridge  which  would  ren- 
der the  defendant  liable,  but  the  knowledge,  or  means  of  know! 
edge,  of  the  condition  of  the  bridge.  That  the  instruction 
announces  a  correct  rule,  we  entertain  no  doubt 

VIII.  The  defendant  complains  of  the  giving  of  the  fol- 
lowing instruction:  "  But  if  you  find  from  the  evidence  that 
8.  — : :  said  bridge  by  reason  of  defective  construction  or 

failure  to  re-    ,  ,     ,  ,  ,    ,  , 

pair.  by  age,  had  become  rotten  and  dangerous,  and  you 

further  find  that  the  defendant  knew  such  facts,  or  should  have 
known  the  same,  in  the  exercise  of  ordinary  care  and  prudence, 
or  that  it  was  notified  thereof,  then  it  would  be  the  duty  of  the 
defendant,  within  a  reasonable  time  thereafter  to  make  an  ex- 
amination of  said  bridge,  or  cause  it  to  be  done,  and  then  to 
repair  the  bridge  or  to  adopt  means  to  prevent  its  use  by  the 
public,  either  by  putting  up  barricades  or  in  some  way  warning 
the  public  of  the  dangerous  condition  of  the  bridge,  aud  to 
prevent  its  use  by  the  public;  and  if  the  defendant,  being  so 
notified,  or  having  such  knowledge  did  not  so  act^  then  the  de- 
fendant would  be  guilty  of  negligence,  and  if  such  negligence 
caused  such  injury  to  the  pliiintifi\,  then  the  defendant  wonld 
be  liable  therefor,  unless  you  should  further  find  from  the  evi- 
dence that  the  plaintiff  was  negHgent,  and  that  his  negligence 
contributed  to  the  said  injury.  Notice  to  any  one  member  of 
the  board  of  supervisors  would  be  notice  to  the  defendant/' 
The  appellant  seeks  to  establish  the  erroncousncss  of  this  in- 
straction  by  supposing  a  state  of  facts  not  shown  to  exist  in 
any  case.  The  real  thought  of  the  instruction  is  that  if  the 
defendant  knew,  or  should  have  known,  in  the  exercise  of 
reasonable  prudence  that  the  bridge  had  become  unsafe,  it 
should  have  repaired  it,  or  prevented  the  public  from  using  it. 
The  dictates  of  humanity,  as  well  as  principles  of  law,  impose 
upon  the  defendant  this  duty.  As  applied  to  the  facts  of  this 
case  the  instruction  is,  we  think,  correct,  and  we  would  not 
feel  justified  in  reversing  the  case,  simply  because  the  ingenu- 
ity of  counsel  can  imagine  or  suppose  a  case  in  which  it  might 


DECEMBER  TEEM,  1881.  611 

Ferguson  y.  Davis  County. 

not  be  the  duty  of  a  board  of  supervisors  to  repeat  the  examiu- 
tion  of  a  bridge  every  time  they  were  informed  that  it  was 
unsafe. 

IX.  The  defendant  assigns  as  error  the  giving  of  the  fo!- 
lowing  instruction:  "The  board  of  supervisors  is  charged  by 
9. :  in-     law  with  the  duty  of  supervising  and  keeping  the 

spection  of :  i    .  -i  .  .         ▼/• 

negligence,  county  bridges  m  repair.  If  the  members  of  the 
board  did  not  possess  the  requsiteskill  to  discharge  the  duty  of 
inspection,  then  it  was  the  duty  of  the  board  to  appoint  or  pro- 
vide some  one  possessing  such  skill;  and  to  have  all  county 
bridges  under  their  care  examined  as  frequently  as  men  of  or- 
dinary prudence  and  care  would  deem  necessary  for  the  safety 
of  the  traveling  public,  and  as  experience  demonstrated  the 
necessity  of  examination,  and  if  the  board  failed  to  do  this, 
such  failure  would  be  negligence.'^ 

The  criticism  made  upon  this  instruction  is  that  it  doe^ 
not  define  whose  experiene  shall  govern  the  action  of  the 
board,  whether  the  experience  of  the  supervisors,  who  are  re- 
quired to  exercise  only  ordinary  care,  or  the  experience  of  the 
skilled  examiner  whom  they  employ  to  inspect  for  them.  Even 
if  the  instruction  means  the  latter,  we  think  it  is  not  errone- 
ous. For  if  the  board  themselves  did  not  possess  the  requisite 
skill  to  make  an  inspection  of  the  bridge,  then  in  the  matter 
of  inspection,  as  well  as  in  the  frequency  with  which  it  should 
be  made,  they  ought  to  be  governed  by  the  experience  of  the 
skilled  person  employed  by  them  for  that  purpose. 

X.  The  defendant  assigns  as  error  the  giving  of  the  follow- 
ing instruction:  "If  you  find  from  the  evidence  that  the  de- 
10, .        fendant  caused  said  bridge  to  be  examined  at  some 

er^M:  no-"  time  prior  to  the  accident  by  a  person  who  pos- 
sessed reasonable  and  ordinary  skill  in  such  mat- 
ters, and  find  that  he  reported  the  bridge  safe  for  a  reasonable 
length  of  time,  then  the  defendant  would  not  be  negligent  for 
a  failure  to  cause  it  to  be  examined  until  the  expiration  of  such 
time,  unless  some  member  of  the  board  of  supervisors  was 
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notified  that  it  had  become  dangerous  and  unsafe  for  public 
travel,  and  had  neglected  tliereafter,  within  a  reasonable  time, 
to  make  examination  to  ascertain  its  condition."  It  is  said 
that  tills  instruction  may  be  criticised  for  requiring  an  ex- 
amination every  time  that  some  person  notifies  the  board  that 
the  bridge  is  dangerous,  and  making  this  negligence  ^w 
without  regard  to  prior  care  of  the  board.  The  evidence 
showi5,  however,  that  the  last  examination  of  the  bridge  was 
made,  by  one  Lane,  in  February,  1873,  when  he  reported  that 
he  thought  the  bridge  would  run  four  yeare,  or  about  fonr 
years. 

The  accident  to  plaintiff  occurred  on  the  10th  day  of  Jane, 
1S75.  Surely  it  was  the  duty  of  the  board,  not  having  an 
examination  made  for  two  and  one-half  years,  to  cause  an  ex- 
amination to  be  made  upon  being  informed  that  the  bridge 
was  dangerous.  As  applied  to  the  facts  of  the  case  the  in- 
struction is  not  erroneous. 

XL  The  defendant  assigns  as  error  the  giving  of  the  fol- 
lowing instruction:  '*If  yon  find  from  the  evidence  that  the 
11 : .  said  bridge  had  been  ont  of  repair  and  dangerons, 

knowledge  of     ,  .  _      _  J;  ... 

defect.  because  of   rot  and    decay,  for  seven  or  eight 

months  before  it  fell,  and  yon  further  find  that  it  was  an  old 
bridge,  which  had  stood  for  a  period  of  time  greater  than  the 
average  life  of  the  timber  such  as  was  used  in  tlie  bridge,  and 
you  further  find  that  the  defendant  took  no  measure  to  ascer- 
tain the  condition  of  the  bridge,  the  defendant  would  be  gniltj 
of  negligence."  As  applied  to  the  facts  of  this  case  this  in- 
struction is  erroneous,  and,  we  think,  it  may  have  been  prejo- 
(licial.  It  appeares  without  conflict  that  the  bridge  was  ex- 
amined and  repaired  by  a  mechanic,  in  February,  1873.  He 
reported  that  he  thought  the  bridge  would  run  about  four 
years.  Now,  in  view  of  this  examination  and  report,  the  mere 
fact  that  the  bridge  had  stood  for  a  period  greater  than  the 
average  life  of  the  timber  of  which  it  was  composed,  and  had 
been  rotten  and  unsafe  for  seven  or  eight  months,  without  ex 
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amination  by  the  board,  would  not  render  the  defendant  liable, 
unless  some  member  of  the  board  knew,  or  was  informed  of  its 
unsafe  condition,  or  in  the  exercise  of  reasonable  care  should 
have  known  of  it.  This  is  the  doctrine  of  the  instruction 
considered  in  the  tenth  point  of  this  opinion,  and  the  instruc- 
tion now  under  consideration  is  not  only  erroneous,  but  is  also 
in  conflict  with  the  foregoing  instruction,  in  that  it  leaves  out 
altogether  the  element  of  knowledge  on  the  part  of,  or  inform- 
ation to  the  board  or  a  member  thereof. 

Reversed. 


Searcy  v.  Millek. 

1.  Action:  COGNIZABLE  IN  EQUITY:  LOST  NOTE.    An  action  to  recover 

the  amount  of  a  note,  of  which  the  defendant  wrong^fully  and  fraudu- 
lently obtained,  and  still  holds  possession,  is  not  cognizable  in  equity. 

2.  : :  EQUITY.    Other  facts  of  this  case  considered  and  held  not 

to  be  of  such  a  nature  as  to  render  the  case  coffuizable  in  equity. 

3.  : :  PBA.CTICE.  Where  the  only  objection  urged  by  the  de- 
fendant in  the  trial  court  was  that  the  case  was  designated  as  in  equity, 
and  therefore  plaintiff  was  not  entitled  to  a  trial  by  jury,  he  cannot  raise 
the  objection  here  that  no  motion  was  made  to  transfer  the  case  to  the 
law  docket.  A  specific  objection  having  been  interposed  in  the  court 
below,  none  other  can  be  considered  here. 

4.  Evidence:   competency  op  witness:  religious  belief.    Upon 

cross-examination  a  witness  was  allowed  to  be  questioned  as  to  his  belief 
in  a  Supreme  Being  and  in  a  state  of  future  rewards  and  punishments. 
Held: 

1.  That  the  religious  belief  of  a  witness  might  be  shown  for  the 
purpose  of  affecting  the  credibility  of  his  testimony,  and  that  Art.  I, 
Sec.  4  of  the  Constitution  did  not  prohibit  such  inquiry. 

2.  That  the  want  of  such  religious  belief  could  not  be  established  from 
the  examination  of  the  witness  upon  the  stand.  It  must  be  shown, 
if  at  all,  by  his  previous  declarations  voluntarily  made.  He  cannot 
be  required  to  divulge  hLs  religious  opinions. 
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Appeal  from  Ktokuk  Circuit  Court. 
Tuesday,  Deoembee  20. 

On  the  5th  day  of  July,  1880,  the  plaintiff  commenced  licr 
action  against  the  defendant,  on  a  promissory  note  for  $1,200, 
executed  by  the  defendant  to  Civilla  Jones,  now  Civilla  J. 
Searcy,  the  plaintiff,  dated  February  23,  1874,  due  twelve 
months  after  date.  The  petition  alleges  that  the  note  is  in 
the  possession  of  the  defendant,  who  refuses  to  surrender  it  to 
plaintiff;  that  defendant  obtained  possession  of  the  note  fraud- 
ulently of  plaintiff's  husband,  in  the  month  of  February,  1878, 
without  value  and  without  the  knowledge  or  consent  of  plaint- 
iff, and  refuses  to  let  plaintiff  have,  or  to  pay,  or  account  for  it; 
that  the  note,  less  credits,  is  plaintiff's  property,  and  unpaid; 
that  said  note  was  given  by  defendant  for  money  borrowed  of 
plaintiff  and  was  part  of  the  purchase-money  for  certain  real 
estate  which  the  defendant  still  owns. 

The  plaintiff  prays  that  the  defendant  be  required  to  pro- 
duce said  note  on  the  trial  of  the  cause,  and  attach  a  copy 
thereof  to  his  answer,  that  she  have  judgment  for  the  amount 
due  on  said  note,  and  a  special  lien  on  the  land  described,  for 
the  amount  of  said  judgment. 

In  the  second  count  of  the  petition  plaintiff  alleges  that 
about  November,  1875,  she  loaned  defendant  $30,  which  is 
due  and  unpaid. 

Afterward  the  plaintiff  filed  an  amendment  to  her  petition, 
alleging  that  the  fraud  mentioned  in  the  petition  consisted  in 
til  is:  That  defendant  fraudulently  and  falsely  pretended  to 
plaintiff's  husband  that  plaintiff  was  indebted  to  one  Adams, 
and  she  might  lose  the  note  unless  it  was  placed  in  defendant's 
hands  for  safe  keeping;  that  said  claim  was  only  for  a  small 
amount  and  plaintiff  was  not  liable  thereon,  and  defendant  in- 
duced plaintiff's  husband  to  give  up  said  note  for  a  mere  nom- 
inal consideration  tliat  he  might  cheat  and  defraud  plaintiff 
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out  of  more  than  $1,600,  all  of  which  was  without  the  knowl- 
edge, consent  or  ratification  of  plaintiff. 

The  defendant  answered,  admitting  the  execution  of  the 
note,  that-  he  has  possession  of  it,  and  setting  forth  a  copy 
thereof.  He  alleges,  that  in  October,  1876,  he  paid  plaintiff 
on  said  note,  $200;  and  that  in  February,  1878,  for  a  consid- 
eration named,  plaintiff  surrendered  up  to  defendant  said  note, 
and  defendant  then  paid  the  same  and  took  up  the  note.  To 
the  claim  set  up  in  the  second  count  of  the  petition  the  de- 
fendant pleaded  the  statute  of  limitations.  The  defendant  sets 
up  various  items  of  counter-claim,  on  which  he  asks  judgment 
against  plaintiff  for  $1,000. 

Afterward  the  defendant  filed  an  amendment  to  his  answer, 
alleging  that  at  the  time  defendant  obtained  possession  of  the 
$1,200  note  set  forth  in  petition,  plaintiff  was  indebted  to  one 
Adams,  and  fearing  he  would  recover  a  judgment  and  levy  on 
said  note,  for  the  purpose  of  hindering  said  Adams  in  the  col- 
lection of  said  debt,  she,  for  the  sum  of  $25,  sold  said  note 
and  surrendered  it  up  to  the  defendant  for  said  fraudulent  par- 
pose,  and  is  estopped  from  now  claiming  thereon.  The  plaint- 
iff tiled  a  reply  denying  liability  on  the  items  of  counter-claim, 
and  pleading  settlement  and  payment  therefor.  The  cause  be- 
ing reached  for  trial  the  plaintiff  withdrew  her  prayer  for  a 
vendoi-'s  lien,  and  demanded  a  jury,  to  which  the  defendant 
objected  on  the  ground  that  the  case  is  in  equity,  and  the 
plaintiff  is  not  entitled  to  a  jury.  Against  the  objection  of 
defendant  the  cause  was  submitted  to  a  jury,  to  which  the  de- 
fendant objected. 

The  jury  returned  special  findings  and  a  general  verdict  for 
plaintiff  for  $1,865.66.     The  defendant  appeals. 

Woodin  cfe  McJunkiriy  for  appellant. 

J'  A.  Donnell  and  Sampson  dk  Brow7ij  for  appellee. 

Day,  J. — It  is  insisted  that  the  court  erred  in  submitting 
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the  cause  to  a  jury  for  trial  as  a  law  action.  This  involves  a 
1.  ACTION :  determi nation  of  the  question  whether  the  cause 
^u?tVViSs"  was  properly  at  law  or  in  equity.  The  clerk  in 
making  up  the  calendar  designated  thetrause  as  in 
equity.  The  plaintiff  made  no  such  designation  of  the  case, 
the  names  of  the  parties  to  the  action  being  followed  bj  ihe 
word  ''  petition"  as  in  ordinary  proceedings,  and  not  by  the 
words  *' petition  in  equity/'  as  in  equity  proceedings.  See 
Code,  §  2646.  Does  the  petition  seek  relief  which  is  of  an 
equitable  character? 

1.  The  plaintiff  seeks  to  recover  upon  a  note  in  the  posses- 
sion of  the  defendant.  It  matters  not  by  what  means  the  de- 
fendant obtained  possession  of  the  note,  if  the  note  is  still  un- 
paid. Independently  of  statute  an  action  upon  a  lost  note 
must  be  in  equity,  to  the  end  that  the  defendant  may  be  in- 
demnified against  the  chance  of  the  note  being  found  and 
again  asserted  agfrinst  him.  No  such  reason  applies  where  tbe 
note  is  in  the  hands  of  the  defendant.  Our  s:atute  provides  that 
an  action  upon  a  lost  note  or  bond  may  be  by  ordinary  proceed- 
ings (Code,  §  2512);  a  fortiori  may  the  action  be  at  law  where 
the  note  sued  upon  is  in  the  hands  of  the  defendant.  In  2  Par- 
sons  upon  Notes  and  Bills,  page  292,  it  is  said:  "If  an  action 
is  brought  upon  a  note  transferable  by  mere  delirery,  and  the 
plaintiff  proves  that  he  has  lost  it  in  some  way,  and  then  he 
traces  it  into  the  possession  of  the  defendant,  there  seems  to 
be  no  reason  why  he  may  not  now,  and  even  without  notifjinp: 
the  defendant  to  produce  it,  substitute  a  copy,  on  proof  of 
its  contents,  for  the  note  itself,  and  sue  it  at  law.  For  it  can 
never  be  negotiated  as  against  the  defendant,  but  by  lus  own 
act  or  concurrence.  So,  wherever  an  acceptor  or  other  party 
has  wrongfully  got  possession  of  a  bill  of  exchange  or  note, 
an  action  may  be  had  against  him,  as  such  party  to  the  paper, 
at  common  law."  See  authorities  cited  in  note  ty  page  292, 
and  note  w,  page  293.  In  note  t  it  is  said  that  "  a  note  in  de- 
fendant's possession  cannot  be  sued  in  equity,  because  there  is 
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a  perfect  remedy  at  law."  In  our  opinion  the  fact  that  the 
plaintiflF  sues  npon  a  note  of  which  the  defendant  wrongfully 
and  fraudulently  procured,  and  still  retains  possession,  does 
not  make  the  cause  cognizable  in  equity. 

2.  The  plaintiff  prays  that  the  defendant  be  required  to  pro- 
duce the  note  on  the  trial,  and  attach  a  copy  of  it  to  his  an- 
^ .  swer.    Under  our  system  of  procedure  this  can 

equity.  amount  to  no  more  than  notice  to  produce  the 

note,  to  the  end  that  secondary  evidence  of  its  contents  might 
be  introduced.  As  an  action  for  discovery  in  equity,  this  re- 
lief could  not  be  demanded  under  the  provisions  of  section 
2523  of  the  Code.  Besides,  before  this  action  was  set  down 
for  trial  at  law,  the  defendant  had  answered,  setting  out  a  copy 
of  the  note  sued  on.  The  relief  sought  in  this  part  of  the 
prayer  had  been  granted,  and  no  issue  npon  it  was  pending. 
No  equitable  issue  as  to  the  right  to  the  production  of  the 
note  was  to  be  tried,  and  the  mere  fact  that  the  plaintiff  asked 
that  defendant  be  required  to  produce  the  note,  did  not  make 
the  whole  case  cognizable  in  equity. 

3.  In  the  original  petition  the  plaintiff  prayed  the  estab- 
lisliment  of  a  lien  upon  real  estate  which  the  defendant  pui*- 
chased  with  the  money  for  which  the  note  was  given.  It 
must  be  conceded  that  if  such  lien  could  be  established  at  all, 
it  could  only  be  done  in  equity.  But  when  the  case  was  called 
for  trial,  and  before  a  jury  was  demanded,  the  plaintiff  struck 
from  the  petition  the  prayer  for  a  lieu.  We  are,  therefore,  of 
opinion,  that,  when  the  cause  was  set  down  for  trial,  it  in- 
involved  no  issue  cognizable  upon  the  equity  side  of  the 
court. 

4.  The  appellant  seems  to  rely  in  the  argument  upon  the 
fact  that  plaintiff  made  no  motion  to  transfer  the  cause  to  the 
3 J .  law  docket,  as  provided  in  section  2515  of  the 

pracuce.  Qode.  But  no  objection  to  the  action  of  the  court 
was  made  in  the  coui*t  below  upon  that  ground.  The  objec- 
tion which  the  defendant  made  in  the  court  below  was,  not  that 
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the  cause  w.os  upon  tlie  equity  docket,  and  must  be  tried  there, 
but  that  the  case  was  in  equity^  and  therefore  the  plaintiff 
was  not  entitled  to  a  jury.  A  specific  objection  having  been 
interposed  in  the  court  below,  none  oilier  can  here  be  consid- 
ei-ed.  The  case  of  Henderson  v,  Legg.  16  Iowa,  486,  relied  on 
bj  appellant,  is  not,  it  seems  to  us,  in  point.  In  that  case 
notes  and  a  mortgage  were  given  up  for  a  deed  for  land  upon 
a  false  and  fraudulent  representation,  tliat  the  land  was  unin- 
cumbered. The  action  was  brought  to  rescind  the  contract 
of  sale,  to  restore  the  original  mortgage,  and  foreclose  it.  It 
was  simply  held  that  the  action  was  equitable,  and  triable  by 
the  first  method.  The  distinction  between  that  case  and  tbe 
present  is  apparent. 

In  our  opinion  the  issues  involved  in  the  case,  at  the  time 
of  its  submission  to  a  jury,  were  all  cognizable  at  law,  and  tlie 
court  committed  no  error,  of  which  defendant  can  complain 
in  ordering  that  it  be  tried  by  a  jury. 

II.  One  James  Ilarbaugh  was  introduced  as  a  witness  by 
defendant,  and  gave  important  testimony.  He  was  then  cross- 
examined  as  follows:  Q,  Have  you  any  religious  beliei  ?  A, 
4.  evidence:  Well,  it  is  very  weak,  if  I  have  any  religions  prin- 
of  w?nie"s^?^     ciples.     I  am  not  much  of  a  religious  man.    Q, 

religious  be-  , 

lief.  Have  you  any  belief  in  a  state  of  future  rewards 

or  punishments  ?  A.  It  is  very  faint.  I  am  actually  not  a 
believer  in  these  articles.  Q.  Have  you  any  belief  in  a  Su- 
preme Being?  A,  I  do  not  know  what  it  is.  Of  course  there 
is  a  first  cause  for  6omething,*but  I  do  not  know  what  it  is;  I 
do  not  know  anything  to  believe  upon  it. 

No  objection  was  made  to  the  first  question  or  answer.  The 
second  and  third  were  objected  to  as  incompetent,  irrelevant, 
and  immaterial.  The  objection  was  overruled  and  defendant 
excepted. 

In  State  v.  Elliott^  45  Iowa,  486,  it  was  held  comp2'eni  to 
prove  as  aifecting  the  credibility  of  one  whose  djing  declara- 
tions were  introduced,  that  he  was  a  materialist  end  believed 
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in  no  God  or  future  conscious  existence.  This  decision  is  based 
nnpon  the  ground  tliat,  whatever  rendered  a  witness  incompe- 
tent at  common  law,  might  be  shown  under  section  3637  of 
the  Code  of  1873,  to  lessen  his  credibility.  This  section  is  as 
follows:  "  Facts  which  have  heretofore  caused  the  exclusion 
of  testimony,  may  still  be  shown  for  the  purpose  of  lessening 
its  credibility."  This  section  first  appeared  as  section  2389  of 
the  Code  of  1851,  and  afterward  as  section  3979  of  the  Ee- 
vision.  Sections  35  of  the  Code  of  1851,  38  of  the  Eevision, 
and  53  of  the  Code  of  1873,  are  as  follows:  '^TJie  terms  '  here- 
tofore' and  *  hereafter,  as  used  in  this  Code,  have  relation  to 
the  time  when  this  statute  takes  effect."  The  constitution  of 
1846,  article  1,  section  4,  provides  that  no  person  shall  be  ren- 
dered incompetent  to  give  evidence  in  any  court  of  law  or 
equity,  in  consequence  of  his  opinions  on  the  subject  of  religion. 
It  is  now  claimed  by  appellant  that  the  word  "  heretofore  "  as 
used  in  sections  2389,  Code  of  1851,  3979  of  Eevision,  and 
3637  of  the  Code  of  1873,  has  referei)ce  to  the  law  when  the 
Code  of  1851  took  effect,  as  modified  by  the  constitutional 
provision  as  above  named,  and  that  we  were  in  error,  in  State 
V.  Elliotty  BXipra^  in  referring  it  to  the  state  of  the  common 
law  before  that  period.  So  far  as  we  have  been  able  to  dis- 
cover, section  2388  of  the  Code  of  1851,  is  the  first  statutory 
provision  on  the  subject  of  evidence  after  the  adoption  of  the 
constitution  of  1846.  It  provides  that  every  human  being 
shall  be  competent,  except  as  otherwise  declared,  and  is,  in 
substance,  but  a  redeclaration  of  the  constitutional  provision, 
that  no  person  shall  be  rendered  incompetent  on  account  of  his 
opinions  on  the  subject  of  religion.  Having  provided  gen- 
erally for  the  competency  of  all  persons,  the  subsequent  sec- 
tions proceed  to  introduce  an  exception  on  the  ground  of  inter- 
est, and  nearly  all  the  exceptions  recognized  at  common  law 
other  than  as  to  persons  incompetent  at  common  law,  on  ac- 
count of  the  lack  of  a  "religious  sense  of  accountability  to 
tbe  Omniscient  Being,  who  is  invoked  by  an  oath."    At  the 
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time  when  section  2o89  of  the  Code  of  1851  was  enacted,  pro- 
viding that  "  facts  wliicli  have  heretofore  caused  the  exclusion 
of  testimony  may  still  be  shown  for  the  purpose  of  lessening 
its  credibility,"  no  case  had  found  its  way  into  the  appellate 
court  of  this  State  in  which  the  provisions  of  article  1,  sec- 
tion 4  of  the  constitution,  had  been  applied  and  enforced. 
Up  to  that  time  the  decisions  of  courts  in  England,  and  in 
this  country,  had  excluded  as  incompetent,  witnesses  who 
were  "  insensible  to  the  obligations  of  an  oath,  fmm  defect  of 
religious  sentiment  and  belief,"  and  no  different  rule  had  been 
practically  authorized  by  the  adjudications  of  the  Supreme 
Court  of  this  State.  Kow,  when  the  word  "  heretofore  "  was 
used  in  section  2389,  wo  think  it  must  have  referred  to  facts 
which  the  courts  had  theretofore  held  should  cause  the  exclu- 
sion of  testimony,  rather  than  to  a  constitutional  provision  in- 
tended to  govern  the  action  of  courts,  but  which  had  never 
received  judicial  application.  It  is  claimed  that  if  section 
2389  authorizes  insensibility  to  the  obligations  of  an  oatli  to 
be  shown  to  lessen  the  credibility  of  a  witness,  it  is  unconsti- 
tutional. It  is  to  be  observed,  however,  that  article  1,  section 
4  of  the  constitution  simply  provides  that  a  person  shall  not 
be  rendered  incompetent  to  give  evidence,  in  consequence  of 
his  opinion  on  the  subject  of  religion.  It  is  not  provided  that 
the  credibility  of  his  evidence  may  not  be  lessened.  The 
questions  which  were  objected  to  sought  to  elicit  the  fact 
whether  the  witness  had  any  belief  in  a  state  of  future  rewards 
or  punishments,  and  any  belief  in  a  Supreme  Being.  In  1 
Greenleaf  on  Evidence,  section  869,  it  is  said:  "It  maybe 
considered  as  now  generally  settled  in  this  country,  that  it  is 
not  material  whether  the  witness  believes  that  the  punishment 
will  be  inflicted  in  this  world  or  the  next.  It  is  enough  if  he 
has  the  religious  sense  of  accountability  to  the  Omniscient 
Being,  who  is  invoked  by  an  oath."  In  Ormichund  v.  Barker\ 
Willis,  546,  S.  C,  1  Atk.,  21,  the  proper  test  of  a  witness  on 
the  score  of  a  religious  belief  was  settled  to  be  the  belief  of  a 
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God,  and  that  lie  will  reward  and  pnnish  ns  according  to  our 
deserts.  See  authorities  cited  in  note  3  to  section  369,  1 
Greenleaf  on  Evidence.  In  admitting  proof  of  the  fact  that 
the  witness  did  not  believe  in  a  future  state  of  rewards  and 
punishments,  the  court  erred. 

III.  The  questions  under  consideration  were  allowed  to  be 
asked  of  the  witness  on  cross-examination.  This  was  not 
proper.  In  1  Greenleaf  on  Evidence,  section  370,  it  is  said : 
''The  State  of  his  religious  belief,  at  the  time  he  is  offered  as 
a  witness,  is  a  fact  to  be  ascertained.  The  ordinary  mode  of 
showing  this  is  by  evidence  of  his  declarations,  previously 
made  to  others,  the  person  himself  not  being  interrogated. 
The  want  of  such  religious  belief  must  be  established  by 
other  means  than  the  examination  T)f  the  witness  upon  the 
stand.  He  is  not  to  be  questioned  as  to  his  religious  belief, 
nor  required  to  divulge  his  opinion  upon  that  subject  in  an- 
sWer  to  questions  put  to  him  while  under  examination.  If 
he  is  to  be  set  aside  for  want  of  such  religious  belief,  the  fact 
is  to  be  shown  by  other  witnesses,  and  by  evidence  of  his  pre- 
viously expressed  opinions  voluntarily  made  known  to  others." 
Cormnonwealth  v.  Smithy  2  Gray,  516.  See  Greenleaf  on 
Evidence,  12th  edition,  page  417,  note  2,  and  page  418,  note 
1.  We  discover  no  error  in  the  instructions.  It  is  claimed 
the  verdict  is  excessive,  but  as  the  judgment  must  be  reversed 
on  other  grounds,  this  objection  need  not  be  considered. 

Bevebsed. 
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1.  Damages:  PEBSONALiNJURiBS:  BYiDENCB.    In  an  action  for  personal    ~^m\ 

injuries  sustained  by  a  brakeman»  while  getting  off  a  moving  train  to  |j|  ^ 

turn  a  switch,  witnesses  were  allowed  to  testify  that  it  was  **  in  the  line  ^= ' 

of  his  duty  *'  for  a  brakeman  to  get  off  over  the  side  of  the  car,  while  the 
train  was  in  motion.    Held,  error. 

2.  :  : .    Where  witnesses  for  the  plaintiff  had  testified  that 

a  certain  '*  cattle  chute  '*  was  constructed  dangerously  near  the  track, 
the  evidence  offered  by  the  defendant  that  persons  had  frequently  ridden 
past  it  holding  to  the  side  of  the  car,  was  proper  and  should  have  been 
received. 
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3.  Instructions :  considered  together.    All  tbe  instructions  most  be 

read  and  considered  tocher,  and  where  it  is  not  probable  the  jnry  have 
been  mislead  by  the  omission  of  a  certain  qualification  in  one  which  was 
explicitly  given  in  others,  there  was  no  error. 

4.  Hailroads:  negligence.    Where  a  railway  company  erects  "cattle 

chutes  '*  in  such  close  proximity  to  its  track  as  to  endanger  the  lives 
of  its  employes,  in  the  proper  operation  of  its  trains,  it  is  negligence. 
If  the  *' chutes'*  are  constructed  so  as  to  be  reasonably  safe  for  em- 
ployes operating  trains  in  a  reasonable  and  prudent  manner,  the  com- 
pany is  not  chargeable  with  negligence. 

5.  Instructions :  refusal  to  give.    Where  the  doctrine  of  an  instruc- 

tion asked  was  fairly  presented  in  one  given  by  the  court,  the  refusal  to 
give  it,  though  proper  in  itself,  was  not  error. 

Appeal  from  Dee  Moines  jUistrict  Court, 

Tuesday,  Marco,  21. 

Action  to  recover  damages  sustained  from  personal  injnriea 
received  by  plaintiff  while  employed  as  a  brakeraau  npon  de- 
fendant's railroad,  which  were  caused  by  negligence  of  defend- 
ant. There  was  a  verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. 

J.  cfe  S,  K,  Tracy y  for  appellant. 

Newman  <&  Blake  and  Dodge  cfe  Dodge^  for  appellee. 

Beck,  J. — I.  The  plaintiff,  in  the  discharge  of  his  duty  as 
a  brateman,  was  required  in  the  night-time  to  couple  to  his 
train  certain  cars  upon  a  side  track,  to  be  taken  or  removed  by 
))is  train.  A  "  cattle  chute  "  was  situated  near  this  side  track 
which  was  passed  by  the  cars  under  the  charge  of  plaintiff, 
upon  one  of  which,  a  coal  car,  he  was  at  the  time,  having  pre- 
viously made  the  coupling.  While  getting  down  from  tbe  car 
in  order  to  change  a  switch,  the  train  being  in  motion,  he  was 
struck  by  the  "cattle  chute"  and  thrown  to  the  ground.  A 
wheel  of  one  of  the  cars  ran  over  his  foot,  crushing  it  so  that 
amputation    became   necessary.       The  "cattle  chnte"  was 
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shown  to  be  from  nineteen  to  twenty-three  inches  from  the 
passing  car. 

The  issues  in  the  case  involve  the  negligence  of  the  defend- 
ant in  constructing  the  "cattle  chute"  too  near  the  side  track, 
and  the  want  of  care  of  the  plaintiflf  in  getting  down  from  the 
car  in  such  manner  that  he  was  struck*  by  the  "cattle  chute." 

Upon  these  issues  the  following  testimony  on  the  part  of 
plaintiff  was  introduced,  against  defendant's  objection: 

Mr.  Partland,  a  witness  for  plaintiff,  testified  in  response  to 
the  following  questions: 

"  1.  Tell  the  jury  the  nsual  way  that  brakeman  get  on  and 
off  these  coal  cars,  in  proper  railroading,  in  the  line  of  their 
duty?  Ans.  There  is  but  one  safe  way  to  get  on  the  car; 
that  is  to  get  up  by  placing  the  foot  on  the  truck  or  journal 
box,  and  get  off  the  same  way.        ***** 

"  2.  Now,  from  your  experience  as  a  brakeman,  will  you 
please  tell  the  jury  if  this  chute  stood  fifteen  or  nineteen 
inches  from  the  outside  edge  of  the  car,  whether  that  was  a 
reasonably  safe  distance  for  a  brakeman  to  operate  and  en- 
deavor to  get  ready  to  get  off  a  car  in  the  night-time  in  the 
dark?  Ans.  It  is  not  a  safe  distance  from  the  track,  because 
it  will  not  permit  a  man  passing  between  the  car  and  chute." 

Turner,  a  witness  for  plaintiff,  was  permitted,  against  defend- 
ant's objection,  to  testify  as  follows: 

"  1.  Tell  the  jury  how  a  brakeman,  in  the  line  of  his  duty, 
would  prepare  to  get  off  a  coal  car  to  turn  a  switch  in  the 
ni;?ht-time?  Ans.  Get  over  the  side  of  the  car  and  land 
on  the  box-stand,  on  the  journal. 

"  2.  Is  it  within  the  line  of  duty  of  a  brakeman,  who  is 
switching  in  this  way,  to  wait  until  the  train  has  ru!i  down 
past  the  switch  and  then  get  off  and  turn  the  switch?  Ans. 
No,  sir;  it  is  not  his  duty  to  do  that — to  wait  until  the  train 
stops. 

•*  3.  I  will  ask  you  whether  it  is  in  the  line  of  duty  of  a 
brakeman  to  get  off  a  car  at  a  switch  for  the  purpose  of  turning 
Vol.  LVIl— 40 
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it  while  it  is  in  motion?  Ans.  Yes,  sir;  it  is  the  duty  of 
a  brakeman  to  work  as  qniek  as  he  can,  and  to  do  this  he  must 
get  on  and  off  the  train  while  it  is  in  motion. 

"  4.  Is  there  any  danger  to  a  brakeman  in  the  line  of  bis 
duty  in  {getting  off  the  side  of  a  coal  car,  or  getting  ready  to 
get  off  the  side  of  a  coarcar,  in  the  night-time,  to  turn  a  switch, 
on  account  of  a  solid  body  being  fifteen  or  nineteen  inches  dis- 
tant from  the  outer  edge  of  the  car?  Ans.  There  is;  it  is 
impoRsible,  I  should  think,  for  a  man's  body  to  pass  through  a 
space  of  that  kind,  and  for  that  reason  there  would  be  danger 
— all  possible  danger.*^ 

Parker,  another  witness  for  plaintiff,  was  permitted  to  tes- 
tify as  follows: 

"  1.  In  going  np  to  the  cars,  state  whether  it  is  within 
the  line  of  duty  of  a  brakeman  to  get  off  the  car  when  it  is  in 
motion.  Ans.  Yes,  sir;  he  should  get  off  the  car— be 
ready  to  get  off  at  the  switch.  In  preparing  to  get  off,  it  would 
bo  his  duty  to  get  over  the  side  of  the  car. 

"2.  Where  should  he  place  himself?  Ans.  In  a  car  of 
this  kind  he  would  have  to  stand  on  the  journal-box;  get  over 
the  side  and  put  his  foot  on  the  box  and  his  hands  on  the 
side;  this  would  be  within  the  line  of  his  duty. 

"  3.  IIow  soon  should  a  brakeman  prepare  to  get  off  his 
train — ^jump  off  a  moving  train  and  turn  a  switch — to  be  within 
the  lino  of  his  duty?  Ans.  In  time  to  get  off  at  the 
switch,  he  would  be  in  the  line  of  his  duty  if  he  prepared  to 
go  off  at  once,  when  the  train  is  operated  with  steam  brakes, 
and  when  he  only  goes  ninety -five  steps.'* 

Other  evidence,  to  the  same  effect,  was  admitted  against  de- 
fendant's objection. 

II.     This  testimony,  in  our  judgment,  is  an  expression  of 

the  opinion  of  the  witnesses,  which  will  plainly  appear  upon 

I.  damages:    ^^^^^  consideration.     The  witnesses  declared  that 

fSf  li":    certain  acts  were  within  the  "  line  of  the  duty  "  of 

the  brakeman.     While  it  was  competent  for  the 
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witnesses  to  state,  as  a  fact,  what  services  were  performed  by 
the  brakeman  in  the  discharge  of  his  duty,  they  ought  not  to 
have  been  permitted  to  express  an  opinion  that  a  particular 
manner  of  performing  such  services  was  required  of  him  in 
the  discharge  of  his  duty. 

The  duty  of  a  brakeman  may  be  prescribed  by  rule  of  the 
company  employing  him,  or  by  custom  prevailing  in  the  op- 
eration of  railroads.  It  pertains  to  the  particular  services  per- 
formed and  the  purposes  to  be  accomplished.  It  may  require 
him  to  couple  and  uncouple  cars,  to  change  switches,  to  check 
the  speed  of  the  train,  etc.,  etc.  It  requires  him  to  do  these 
things  in  a  reasonable,  careful,  and  prudent  manner,  with  a 
view  to  his  own  safety  as  well  as  the  safety  of  the  train.  He 
is  required  to  use  the  appliances  intended  for  the  different 
work  done  by  him.  The  discharge  of  his  duties  may  be  per- 
formed in  different  ways.  The  manner  of  his  performance  of 
duty  must  be  distinguished  from  the  duty  itself.  Now,  a 
brakeman  in  the  discharge  of  his  duty  is  required  to  descend 
from  a  car  in  order  to  change  a  switch.  The  descent  may  bo 
made  in  a  prudent  or  in  a  careless  manner.  But  the  brake- 
man  would  not  be  excused  for  carelessness,  on  the  ground  that 
his  duty  required  him  to  descend,  if  the  act  could  have  been 
done  in  another  manner  with  greater  safety. 

The  expression  in  the  evidence  just  quoted  "  in  the  line  of 
duty,"  was  doubtless  used  in  its  correct  meaning  as  synony- 
mous with  the  words,  "in  the  discharge  of  duty."  The  court, 
in  the  instructions,  used  the  expression  in  this  sense.  The 
jnry  understood  the  witnesses,  when  they  declared  an  act  of  the 
brakeman  to  be  *'in  the  line  of  duty,"  to  express  the  opinion 
that  the  duty  of  the  brakeman  required  him  to  perform  the 
act.  The  witnesses  were  thus  permitted  to  express  the  opinion 
that  the  act  done  by  the  plaintiff  was  required  in  the  proper 
discharge  of  his  duty,  and  that  plaintiff  was  not  chargeable 
with  negligence,  because  the  act  was  required  in  the  discharge 
at'  duty.    But  it  was  the  province  of  the  jury  to  determine 
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whether  the  act  was  required  of  plaintiff  in  the  perform- 
ance of  services  imposed  upon  him,  or  whether  such  act  coald 
not  have  been  done  in  another  manner,  attended  with  less  dan- 
ger. The  witnesses  could  have  explained  to  the  jury  the  nature 
of  the  services  rendered  by  plaintiff  when  he  was  injured,  the 
performance  of  which  was  imposed  upon  him  by  his  duty  as 
brakeman,  and  the  usual  or  customary  manner  of  performing 
these  services,  but  they  ought  not  to  have  been  permitted  to 
express  the  opinion  as  to  plaintiff's  care  or  negligence.  The 
fault  of  the  evidence  is  that  the  witnesses,  by  declaring  that  the 
j)articular  acts  of  plaintiff  done  at  the  time,  that  is  the  man- 
ner of  the  discharge  of  the  services  rendered,  were  required 
by  tlie  duty  of  plaintiff,  thus  expressing  the  opinion  from 
which  the  inference  would  be  drawn  that  plaintiff  was  not 
chargeable  with  any  negligence.  But  the  question  of  plaint- 
iff's care  or  negligence  in  descending  from  the  car  cannot  be 
determined  upon  the  opinion  of  those  familiar  with  the  ser- 
vices in  which  he  was  engaged.  It  is  not  a  proper  subject  fur 
expert  testimony. 

These  conclusions  are  in  accord  with  prior  decisions  of  this 
court.  See  Hamilton  v.  The  Des  Moines  Valley  R,  Co.,  36 
Iowa,  31;  McKean  v.  The  B.,  C.  B.  <&  N.  R.  Co,,  55  Iowa, 
192. 

HI.  The  defendant  offered  evidence  to  show  'Hhat  persons 
had  frequently  ridden  on  cars,  as  broad  as  this  one,  between  the 

2 .  cattle  chute  and  the  outside  of  the  car,  and  that 

*  the  cattle  chute  was  the  same  then  as  it  is  now." 

This  testimony  was  then  rejected.     It  ought  to  have  been  ad- 
mitted. 

Witnesses  for  plaintiff  had  testified  that  a  man  could  not 
ride  by  the  chute  holding  to  the  side  of  the  car,  as  indicated  in 
the  proposed  evidence,  and  it  was  declared  by  more  than  one 
witness  for  plaintiff  to  be  extremely  dangerous.  The  testi- 
mony proposed  tended  to  contradict  the  evidence  introduced 
on  this  point  by  plaintiff,  and  to  show  that  the  cattle  chute  was 
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not  constrncted   in   dangerous   proximity   to  the  side-track. 

Tliese  matters  were  directly  involved  in  the  issues  in  the  case. 

IV.     Counsel  for  defendant  insist  that  the  ninth  and  tenth 

instructions  given  by  the  court  are  erroneous,  for  the  reasons 

3.  iNSTRuc-  ^^^^*  ^^^y  recognize  the  theory  of  plain  tijff's  wit- 
sidered  to-'*"  nesses  as  to  the  care  exercised  by  plaintiflF,  and  as- 
^®  ^^*  sume  that  defendant  was  negligent.  The  instruc- 
tions direct  the  jury  that  if  they  find  plaintift*  was  swinging  to  the 
side  of  the  car,  "  and  this  was  in  the  line  of  his  duty^  or  was 
ordinary  care,  and  not  negligence,  they  should  find  for  the 
plaintifil"  Tlie  question  of  plaintiff's  care  was  for  the  jury 
to  determine.  The  court  was  not  authorized  to  say  that "  swing, 
ing  to  the  side  of  the  car,"  as  a  matter  of  law,  was  negligence. 
If  brakemen  have  no  other  ways  of  reaching  the  ground  than 
by  climbing  down  the  side  of  the  cars,  and  if  they  are  re- 
quired to  do  so  when  the  cars  are  in  motion,  they  are  not,  as 
matter  of  law,  negligent  in  descending  the  cars  in  that  manner. 
They  can  do  so  only  by  "  swinging  to  the  side  of  the  car," 
which,  therefore,  does  not  constitute  negligence  per  se. 

While  the  instructions  now  under  consideration  do  not  in- 
form the  jury  that  plaintiff  cannot  recover  unless  defendant 
was  negligent,  yet  such  directions  were  explicitly  given  in 
other  instructions,  the  third  and  fourth.  It  would  have  been 
better  had  the  same  thought  found  expression  in  these  instruc- 
tions. But  as  all  the  instructions  are  to  be  read  together,  and 
were  so  read  by  the  jury,  it  is  hardly  probable  that  they  were 
raisled  by  the  omission  of  the  qualification  under  considera- 
tion from  the  two  instructions  complained  of  by  counsel. 

V.  The  defendant,  in  the  third  and  fifth  instructions  re- 
quested by  its  counsel,  asked  the  court  to  instruct  the  jury  that 

4.  BAIL-  the  defendant  "  had  the  right  to  construct  its  cat- 

BOADs:  ncg-      ,       ,     ,       .  .  ,  .  ,      , 

ligence.  tie  chute  in  such  manner  and  in  such  close  prox- 

imity to  the  railroad  track  as  would  best  subserve  its  purpose  in 
safely  loading  and  unloading  live  stock,"  and  that  defendant 
is  not,  therefore,  chargeable  with  negligence  in  causing  the  in- 
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jury  sustained  by  plaintiff.  These  instructions  were  properly 
refused.  The  law  requires  defendant  to  exercise  thought  for 
the  safety  of  its  employes.  Its  care  is  not  to  be  exhausted  in 
])roviding  for  the  safety  of  the  cattle  taken  upon  the  train. 
Human  life  demands  of  it  consideration. 

VI.  The  fourth  instruction  asked  by  defendant  presents  a 
correct  rule.  It  is,  in  substance,  that  if  the  chute  wascon- 
6.  iKSTRuc-     structed  so  as  to  be  reasonably  safe  for  employes 

f iwai  to  give,  operating  trains  in  a  reasonable,  safe,  and  prudent 
manner,  defendant  is  not  chargeable  with  negligence  on  ac- 
count of  the  character  and  condit  on  of  the  chute.  The  doc- 
trine of  this  instruction  is  fairly  presented  by  the  seventh,  given 
by  the  court.  Its  refusal  was  not,  therefore,  erroneous,  though 
it  may  well  have  been  given. 

VII.  The  instructions  given  by  the  court,  we  think,  are 

correct.     No  objections  thereto  are  urged  in  argumeut  except 

to  the  ninth  and  tenth  above  considered.      The  instructions 

asked  by  defendant,  so  far  as  they  are  correct,  are  repetitions 

of  those  given.     For  the  errors  in  admitting  and  excluding 

evidence  above   pointed  out,  the  judgment  of  the  District 

Court  is 

Kevebsbd. 


Jiska  v.  Einggold  County  et  ax. 

1.  Taxes:  delinquent:  innocent  purchaskr.  Where  the  porchaser 
of  real  estate  obtained  a  certificate  from  the  treasurer  that  there  were 
no  delinqueDt  taxes  ou  the  property,  and  the  tax  books  did  not  show  any 
tax  to  be  due,  but  it  was  afterwards  found  there  were  delinquent  t«xc« 
due  thereon  at  the  time,  which  had  not  been  brought  forward  in  tlie 
tax  books,  be  would  be  an  innocent  purchaser,  and  would  take  sach  real 
estate  free  from  all  liens  for  taxes. 


2. :  J  WHBN  NOT  A  LIEN.    In  such  case,  if  the  delinquent  taxes 

are  brought  forward  in  the  tax  books  after  the  (Purchase,  they  will  nok 
be  a  lien  upon  the  property  as  against  the  purchaser. 
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Appeal  from  Ititiggold  District  Court. 

Tuesday,  March  21. 

AonoN  in  equity  to  have  declared  void,  as  to  the  plaintiff, 
certain  taxes,  and  have  the  same  canceled  of  record  as  a 
lien  on  certain  real  estate.  A  demurrer  to  the  petition  was 
overruled,  and  the  relief  asked  granted.  The  defendants  ap- 
peal. 

Laughlin  &  Campbell^  for  appellant. 
Askren  Bros,,  for  appellee. 

Seevkbs,  Ch.  J. — The  amount  in  controversy  being  less  than 
one  hundred  dollars,  certain  questions  have  been  certified  as  to 
which  it  is  said  to  be  desirable  to  have  the  opinion  of  the  Su- 
preme Court  The  only  questions  discussed  by  counsel  are 
the  following: 

"  1.  Where  a  person  purchases  real  estate,  and  at  the  time 
of  purchasing  the  same  the  treasurer  of  the  county  where  the 
real  estate  is  situated  gives  the  purchaser  a  certificate  that  there 
are  no  delinquent  taxes  on  said  real  estate,  and  the  purchaser 
causes  the  tax  books  to  be  examined,  and  no  taxes  are  delin- 
quent, as  sh^wn  by  the  books,  and  afterwards  it  is  found  that, 
at  the  time  of  the  treasurer  giving  the  certificate,  and  of  said 
purchase,  there  were  delinquen|;  taxes  on  the  land  purchased, 
but  had  not  been  carried  forward  on  the  tax  book  from  year  to 
year,  can  the  treasurer  afterwards  carry  the  delinquent  taxes 
forward,  and  enter  them  on  the  tax  book  against  the  said  real 
estate,  and  collect  the  same  by  sale  of  the  real  estate? 

*f  2.  And  in  such  cases  are  the  delinquent  taxes,  after  they 
have  been  brought  forward,  and  entered  on  the  tax  book,  a  lien 
againt  the  real  estate  on  which  they  were  assessed  as  against 
the  purcliaser?" 

The  plaintiff  purchased  the  land  in  1874,  and  the  taxes  in 
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controversy  were  levied  ia  1871,  became  delinquent  in  1872,  but 
1.  TAXES:  de-  ^^^  ^^^  brought  forward  on  the  tax  books  of  any 
nSceTfpul!^'  year  subsequent  to  1871,  until  after  the  plaintiff's 
purcliase.  Section  845  of  the  Code  provides:  the 
treasurer  shall  bring  forward  and  enter  on  the  tax  boob  for 
each  year  the  unpaid  taxes  for  any  preceding  year,  and  that 
"any  sale  for  the  whole  or  any  part  of  such  delinquent  tax  not 
entered  shall  be  invalid."  Section  84:8  provides  that  the  treas- 
urer, on  the  request  of  any  one  interested,  shall  certify  the 
amount  of  taxes  due  upon  any  parcel  of  real  estate,  and  sec- 
tion 865  provides  that  "taxes  upon  real  property  shall  be  a  per- 
petual lien  thereon  ♦  *  *  against  all  persons  except  tb» 
United  States  and  this  State." 

There  should  be  some  way  by  which  a  person  desiring  t« 
purchase  real  estate  can,  with  reasonable  certainty,  ascertaii 
what  liens  are  thereon,  and  the  exact  condition  of  the  title. 
Real  property  is  daily  purchased  because  such,  in  fact,  is  the 
rule.  If  it  be  otherwise  as  to  taxes,  this  constitutes  an  excep- 
tion to  the  general  rule.  The  statute  should  not  be  so  con- 
strued unless  the  language  employed,  or  justice  and  equity 
absolutely  so  require.  It  is  a  familiar  rule  of  construction 
that  all  statutes  bearing  on  the  same  subject  should  be  consid- 
ered for  the  purpose  of  arriving  at  the  legislative  meaning  and 
intent.  The  statute  requires  the  delinquent  taxestfc  be  brought 
forward  and  entered  on  the  tax  books  of  each  year.  Where 
this  is  done  they  become  a  perpetual  lien  against  all  persons. 
Section  845  precedes  865,  and  it  should  be  presumed  the  latter 
provision  was  enacted  in  view  of  the  former.  In  other  words, 
before  the  force  and  effect  contended  for  by  the  appellant  can 
be  given  to  section  865  it  must  appear  that  the  provisions  of 
section  845  have  been  complied  with.  This  thought  is  strength- 
ened by  the  provisions  of  section  848,  requiring  the  treasurer 
to  give  the  certificate  therein  contemplated,  to  the  end  that  a 
purchaser  may  know  the  extent  of  the  liens  for  unpaid  taxes, 
and  with  safety  pay  the  purchase-money. 
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The  first  question  asked  by  the  District  Court  is  based  on 
the  fact  that  before  purchasing  the  plaintiff  obtained  such  a 
certificate,  and  also  caused  an  examination  of  the  tax  books  to 
be  made.  He  could  do  no  more,  and  must  be  held  to  be  an 
innocent  purchaser,  entitled  to  protection  as  such.  Cummings 
V,  EaStm,  46  Iowa,  183. 

It  will  be  observed  a  sale  is  invalid  if  made  for  delinquent 
taxes  not  brou^jht  forv^ard.    This  mnst*  be  on  the  theory  the 

2.  — : !  taxes,  until  thus  brought  forward,  ceased  to  be  liens. 

lien.  If  tilis  is  not  so  there  would  be  no  reason  for  de- 

claring the  sale  invalid.  At  the  time  the  plaintiff  purchased 
the  real  estate,  the  taxes  in  question  were  not  liens  thereon, 
and  no  subsequent  act  of  the  treasurer  could  have  the  effect  of 
making  them  such  to  the  plaintiff's  prejudice. 

The  result  is,  both  questions  must  be  answered  in  the  nega- 
tive. 

Affirmed. 


Lewis  et  al  v.  Eshleman  et  al. 

1.  Parties:  hisjoindbrof:  injqnction.  Several  persons  owning  dis- 
tinct tract^^f  agricultaral  lands,  lying  within  an  incorporated  town, 
joined  in  an  injunction  suit  to  restrain  the  collection  of  manicipal  taxes 
thereon.  The  land  was  not  similarly  situated  in  respect  to  the  town  and 
the  plaintiffs  did  not  all  ask  the  same  rehef.  Held^  ihat  there  was  a 
misjoinder  of  parties  and  causes  of  action;  and  that  plaintiffs  having 
failed  to  strike  out  all  the  parties  plaintiffs  except  one,  the  court  did  not 
err  in  dissolving  the  it^' unction  and  dismissing  the  case. 

Appeal  from  Cherokee  Circuit  Court. 

Tuesday,  March  21. 

Tue  plaintiffs  presented  their  petition  to  the  Hon.  J.  R. 
Zuver  for  an  injunction,  and  thereupon  a  temporary  injunction 
issued  as  prayed.     Afterward  the  plaintiffs  fihid  an  amended 
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and  substituted  petition,  alleging  in  snbstance  that  plaintiffs 
own  in  severalty  separate  and  distinct  parcels  of  land,  sitoated 
within  the  corporate  limits  of  the  incorporated  town  of  Cliero* 
kee;  that  all  of  said  lands  are  held  and  used  exclusively  for 
agricultural  purposes;  that  they  are  remote  from  the  town 
proper;  have  no  additions  or  town  improvements  near  tliera; 
are  not  benefited  in  any  manner  by  the  current  expenditureof 
said  town;  and  are  not  held  by  the  owners  for  the  pur|X)seof 
laying  them  off  into  town  lots  and  putting  them  in  market  as 
town  property;  that  ever  since  said  town  was  incorporated  it 
has  levied  on  said  lands  a  tax  for  corporation  purposes,  and 
collected  the  same  from  the  plaintiffs;  that  the  plaintiff  Lewis 
has  refused  to  pay  the  tax  levied  on  his  lands  for  1879,  and  the 
defendant  Eli  Eshleman  has  advertised  the  lands,  and  will  sell 
them  unless  restrained ;  that  the  town  of  Cherokee  has  levied 
for  the  year  1880  municipal  taxes  on  said  lands,  and  the  de- 
fendant Chick  will,  unless  restrained,  extend  the  same  on  the 
tax  books  of  the  county.  Plaintiffs  pray  that  Eshleman  be  re- 
strained from  selling  any  part  of  said  lands,  and  that  Chick  be 
restrained  from  extending  on  the  tax  books  of  Cherokee  county 
any  municipal  tax  levied  on  the  lands  described  in  the  petition, 
and  that,  upon  the  final  hearing  the  levy  of  said  taxes  be  de- 
clared illegal.  The  defendant  filed  a  motion  to  dismiss  the 
action,  because  the  petition  shows  there  is  a  misjoinder  of  par- 
ties; also  to  strike  out  of  the  petition  all  causes  of  action  but 
one,  and  cause  plaintiffs  to  elect  which  cause  of  action  will  be 
presented,  for  the  reason  that  there  is  a  misjonder  of  causes  of 
action.  Afterward  the  defendants  filed  a  motion  to  dis6i)ive 
the  temporary  injunction,  for  the  reason  that  plaintiffs  are 
niisjoined  in  the  action.  Afterward  the  court  made  a  ruling 
upon  said  motions  a*  follows:  "Plaintiffs  having  l>een  given 
time  heretofore  to  elect  whether  the}'  would  strike  out  all  par- 
ties plaintifts  but  one,  they  now  elect  to  stand  ui)on  their 
amended  and  substituted  petition.  Defendant's  motion  to  dis- 
miss is  sustained  and  case  dismissed^  injunction  dissolved  at 
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plaintiff's  costs,  and  tbereupon  plaintiff  excepts."  The  plaint- 
iffs appeal. 

J,  D.  Smithy  for  appellants. 

A.  F.  2ler8erveyy  for  appellees. 

Day,  J. — There  was  clearly  a  misjoinder  of  causes  of  action 
and  of  parties.    Tiie  plaintiffs  own  lands  in  severalty.    The 
1  PARTIES-     ground  of  the  alleged  illegality  of  the  tax  in  ques- 
o"*f\%"imc-      ^^^^  IS  that  the  plaintiffs'  lands  are  so  situated,  re- 
**^"'  specting  the  town  of  Cherokee,  that  they  are  not 

liable  to  taxation  for  municipal  purposes.  The  lauds  cannot 
be  situated  in  the  same  place,  and  hence  cannot  be  situated 
exactly  alike  with  respect  to  the  town.  The  "plaintiffs  have  no 
community  of  interest.  They  do  not  ask  ihe  same  relief  AH 
the  plaintiffs  ask  that  the  auditor  be  restrained  from  extending 
the  tax  for  1880,  and  in  addition  to  this  tlie  plaintiff  Lewis 
asks  that  the  treasurer  be  restrained  from  selling  his  lands  for 
taxes  of  1879.  The  evidence  applicable  to  the  case  of  one 
plaintiff  may  not  apply  to  the  case  of  the  other  plaintiffs. 
One  plaintiff  may  be  entitled  to  an  injunction,  and  the  other 
plaintiffs  may  not  be  so  entitled.  The  case  differs  essentially 
from  Brandlff  v.  Harrison  County^  50  Iowa,  164,  cited  and 
relied  upon  by  appellants,  as  in  that  case  the  alleged  illegality 
extended  to  the  assessment  itself,  and  it  affected  all  the  plaintiffs 
in  the  same  manner.  In  the  case  of  Duman  et  ah  v.  The  City 
of  Fort  Madison^  also  relied  upon  by  appellants,  the  question 
of  misjoinder  was  not  raised.  The  plaintiffs  having  failed  to 
elect  to  strike  out  all  parties  plaintiffs  but  ons,  when  permis- 
sion was  given  them  by  the  court  to  do  so,  the  court  did  not  err 
in  dismissing  the  case  and  dissolving  the  injunction. 

Affibmed. 
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-~>  1.  Railroads:  award  of  damagk8:  appeal:  owner  and  mortgagee. 
Where,  in  the  condemnation  of  land  for  railroad  purposes,  the  award 
of  damages  was  made  to  the  owner  and  the  mortgtigee  jointly,  on 
proper  notice  t^  both  parties,  the  owner  may  prosecute  an  appeal  there- 
from without  unitinjf  the  mortgagee  as  a  party  to  such  appeal. 

2. :  RfGHT  OP  way:  orowino  crops:  damages.    If  j^rowing crops 

were  destroyed  by  the  appropriation  of  the  right  of  way  and  entry  there- 
under, the  owner  may  prove  the  value  of  the  crops  as  an  element  of 
damage. 

3.  :  BtnLDiNGs:  increased  rtsk:  evidence.     Evidence  of  the 

value  of  the  buildings  and  a  grove,  and  the  increased  hazard  from  fire 
by  reason  of  their  proximity  to  the  track,  was  improperly  admitted.  It 
was  proper  to  show  the  situation,  and  its  effect  upon  tlic  value  of  the 
property  may  be  considered,  but  the  increaseil  danger  of  the  destruc- 
tion of  buildings,  and  the  like,  by  fire,  is  too  remote  and  contingent 
for  legal  inquiry. 

Appeal  from  Osceola  Circuit  Court. 
Tuesday,  March  21. 

Tui8  is  a  proceeding  to  condemn  a  right  of  way  for  the  de- 
fendant's milroad  across  certain  improved  land  owned  by  the 
plaintiff.  It  appears  from  the  assessment  of  the  commissioners 
appointed  by  the  sheriff  that  one  Ozias  was  the  owner  of  a 
mortgage  upon  the  farm,  and  tlie  damage  occasioned  by  the 
taking  of  a  right  of  way,  was  assessed  to  the  plaintiff  and 
Ozias  jointly.  From  this  assessment  tlie  plaintiff  appealed  to 
the  Circnit  Court  by  serving  a  notice  of  appeal  upon  the  rail- 
road company  within  the  proper  time.  Afterward  the  delcud- 
ant  filed  a  motion  to  dismiss  the  appeal  because  Ozias  does  not 
join  therein.  Thereupon  the  plaintiff  served  a  notice  on 
Ozias  to  the  effect  that  he  had  appealed  from  the  assessment 
made  by  commissioners  appointed  by  the  sheriff,  and  stating 
that  the  appeal  would  be  for  trial  at  the  next  term  of  the  Cir- 
cuit Court.    The  motion  to  dismiss  the  appeal  was  overruled. 

There  was  a  trial  by  jury,  which  resulted  in  an  award  of  dam- 
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ages  greater  in  amount  than  that  allowed  by  the  commis- 
sioners appointed  by  the  sheriff.  From  this  award  the  i*ail- 
road  company  appeals. 

George  E,  Clark  and  M.  B,  Carey ^  for  appellant, 

/.  /.  Bell  and  Argo  i&  Kelly ^  for  appellee. 

RoTHKocK,  J. — I.     The  first  point  presented  in  the  record 
involves  the  question  whether  the  motion  to  dismiss  the  ap- 
1  railroads:  P^^''  because  Ozias,  the  mortgagee,  did  not  join 
dam^es:  ap-  therein,  should  have  been  sustained.     Whether  it 
^^'  is  necessary  to  make  a  mortgagee  a  party  to  pro- 

ceedings to  condemn  land  for  a  right  of  way,  we  need  not  de- 
termine. In  this  case  it  appears  that  the  assessment  was  made 
to  the  owner  of  the  land  and  to  the  mortgagee  jointly.  We 
will  presume  it  was  done  on  proper  notice  to  both  these 
parties.  We  have,  then,  the  question,  whether  the  owner  in 
such  case  must  be  denied  the  right  to  maintain  an  appeal  be- 
cause the  mortgagee  neglects  or  refuses  to  join  therein.  In 
C.y  R.  7.  cfe  P.  R.  R.  Co,  V.  nuse,  30  Iowa,  73,  it  was  held 
thai  where  damages  are  assessed  jointly  to  two  persons  as 
owners  of  the  land^  an  appeal  cannot  be  taken  and  prosecuted 
by  one  of  them  without  uniting  the  other  therein,  or  making 
him  a  party  thereto,  by  notice  or  otherwise.  The  reasoning  in 
that  case  has  no  application  to  the  case  at  bar,  simply  because 
the  rights  of  a  joint  owner  aiwi  those  of  a  mortgagee  are 
wholly  different.  Where  an  award  has  been  made  in  fiivor  of 
the  owner  and  mortgagee  jointly,  the  mortgagee  may  be  en- 
tirely content  with  the  award,  or  his  security  may  be  such 
thai  it  is  a  matter  of  indifference  to  him  whether  any  award 
whatever  is  made.  The  land  may  be  ample  security  for  his 
debt,  with  the  incumbrance  of  the  right  of  way  upon  it.  In 
such  case  it  would  be  a  great  hardship  to  deny  the  owner  of 
the  land  the  right  to  prosecute  an  appeal  because  the  mort- 
gagee declined  to  incur  the  expense  of  joining  therein;  and 
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fbrther,  the  defendant  cannot  be  prejudiced  by  the  failure  of 
the  mortgagee  to  join  in  appeal,  llis  rights,  with  reference 
to  the  right  of  way,  were  adjudicated  by  the  commissioners 
appointed  by  the  sheriff,  and  he  is  thereby  estopped  by  such 
adjudication  from  enforcing  his  mortgage  against  the  right  of 
way. 

II.  At  the  time  the  railroad  company  entered  upon  the 
right  of  way  there  were  crops  growing  thereon,  which  were 
^ .  rtght  destroyed  by  the  building  of  the  road.    Tlic  court 

fngTrop^"^"  permitted  the  plaintiff  to  prove  the  value  of  the 
amages.  growing  crops  as  an  element  of  damages.  Objec- 
tion was  made  to  this,  and  the  ruling  of  the  court  thereon  is 
assigned  as  error.  The  ruling  was  unquestionably  correct 
The  condition  of  the  land  at  the  time  the  defendant  entered 
upon  it  was  proper  to  be  shown.  The  measure  of  compensa- 
tion for  the  right  of  way  is  the  difference  in  the  value  of  the 
land  immediately  before,  and  the  value  after  the  right  of  way 
is  taken,  excluding  the  benefits  of  the  road  to  the  farm. 

III.  The  right  of  way  was  taken  along  the  edge  of  a  grove 
of  trees  which  stand  between  the  house  and  other  buildings 
3^ :  build-  *"^  ^^^  railroad.     A  number  of  witnesses  were 

iTcfTisk^^vu"  permitted  to  testify  that,  owing  to  the  proximity 
ence.  ^^  ^^^  grove  to  the  track,  there  was  danger  of  fir« 

from  the  engines,  running  through  the  dry  leaves  and  destroy- 
ing the  grove  and  the  buildings  upon  the  farm;  and  testimony 
was  admitted  as  to  the  value  of  the  grove  and  the  dwelling* 
house.  All  of  this  evidence  should  have  been  excluded  iov 
two  reasons: 

1st.  The  evidence  as  to  continual  danger  from  fires  set  out 
by  the  engines  used  in  operating  the  road  was  incompetent, 
because  mere  matter  of  opinion  upon  a  question  not  involving 
science  or  skill.  It  \vi\3  competent  to  show  the  situation  of  the 
grove  and  building,  and  the  jury  were  as  well  qualified  as  the 
witnesses  to  determine  the  probable  effect  upon  the  property 
by  the  operation  of  the  railroad. 
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2d.  The  testimony  as  to  the  grove  and  dwelling-honse  was 
giyen  in  the  same  connection  as  that  pertaining  to  the  danger 
from  the  escape  of  fire.  The  jury  could  have  understood  the 
evidence  admitted  in  no  other  way  than  that  it  was  allowable 
to  take  into  consideration  the  value  of  the  grove  and  house, 
upon  the  theory  that  they  would  probably  be  destroyed  by  fire. 
In  this  view,  and  indeed  in  any  view,  we  think,  all  this  evi- 
dence was  improperly  admitted.  The  compensation  allowed 
for  right  of  way  should  be  direct  and  proximate,  and  not  re- 
mote and  contingent  upon  circumstances  which  may  or  may 
not  transpire. 

In  Uenry  v.  D.  <fe  P.  R.  i?.,  2  Iowa,  288,  tlie  rule  was  laid 
down  that  when  by  the  taking  of  a  right  of  way  the  remaining 
land  is  thrown  open  and  left  in  a  manner  unfenced,  this  fact 
will  properly  enter  into  consideration  in  arriving  at  the  de- 
preciated value  of  the  remaining  premises;  but  that  the  allow- 
ance of  damages  by  estimating  the  value  of  the  fences  nec- 
essary to  bo  bnilt  to  again  enclose  the  land,  was  not  permissa- 
ble.  The  rule  in  that  case  has  been  repeatedly  followed  by  this 
court.  Now,  applying  that  rule  to  the  evidence  admitted  in 
this  case,  it  is  plain  that  no  estimate  can  be  made  in  the  way 
of  compensation  for  the  value  of  property  which  may  be  de- 
stroyed by  fire,  and  without  the  fault  of  the  railroad  company. 
The  most  that  can  be  claimed  is  that  it  is  competent  to  take 
into  consideration  the  risk  of  fire  set  out  by  defendant  without 
its  fault,  and  by  reason  of  the  operation  of  the  road  through 
the  premises.  But  this  risk,  or  hazard,  or  exposure  of  tiie 
property,  is  an  entirely  different  question  from  that  involved 
in  its  destruction  by  fire  without  the  fault  of  the  company. 
In  the  one  case,  while  the  risk  may  somewhat  decrease  the 
value  of  the  property,  and  is  a  legitimate  consideration  for 
what  it  may  be  worth  in  fixing  the  compensation  to  tlie  owner, 
in  the  other  case  the  destruction  of  buildings,  groves,  or  the 
like  by  fire,  is  a  field  of  inquiry,  so  remote  and  contingent  as 
to  be  without  and  beyond  any  range  of  damages  known  to  the 
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law.  Of  course  it  will  be  understood  that  we  are  treating  of 
such  risks  and  hazard  from  fire  as  result  from  the  operation  of 
the  road  in  such  a  manner  that  if  fire  should  escape  'Jiere 
would  be  no  liability  as  against  the  railroad  corapanj'.  For 
its  ne^i^ligence  it  would  be  liable  to  the  owner,  and  this  cle- 
ment si.ould  not  be  taken  into  account  in  estimating  the  com- 
pensation. 

The  foregoing  discussion  disposes  of  all  the  material  ques- 
tions involved  in  the  case.  For  the  error  in  admitting  the 
objectionable  evidence  the  judgment  will  be 

Reyebsed. 


Miller  v.  The  Cmr  of  Centekville  et  al. 

1.  Assignee  of  Bond:  action  by:  counter-claims:  defense  to. 
Plaintiff,  as  assignee,  broug'ht  suit  upon  an  injunction  bond  executed  by 
defendant  to  one  M.  Defendant  set  up  certain  promissory  note?  given 
by  said  M.  to  defendant,  and  also  a  judprment  against  M.  and  in  favor 
of  defendant  as  a  setoff  and  counter-claim.    HM\ 

1.  That  the  counter-claims  were  properly  pleaded  as  against  the  as- 
signee. 

2.  That  the  plaintiff  had  the  right  to  show  that  the  notes  were  obtained 
by  duress,  and  that  the  judgment  was  void  for  want  of  jurisdiction  m 
the  court  rendering  it.  '1  hut  the  plaintiff,  as  assignee,  could  assert 
the  same  defenses  to  said  counter-claims  that  M.  could  have  done. 

Appeal  from  Appanoose  Circuit  Court, 

Wednesday,  March  22. 

This  is  an  action  to  recover  damages  upon  an  injanction 
bond.  There  was  a  trial  by  jury,  which  resulted  in  a  ^^^' 
iMcX  and  judgment  for  the  defendants.    The  palintiff  app^^ 

George  D.  Porter^  for  appellant. 
Vermillion  tfi  Vermillion^  for  appell 
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EoTHROCK,  J. — ^The  bond  upon  which  the  suit  was  brought, 
was  executed  by  the  defendants  in  a  certain  action  for  an  in- 
junction in  which  the  city  of  Centerville  was  plaintiflF,  and  one 
Peter  Miller  was  defendant.  The  injunction  restrained  said 
Miller  from  selling  ale,  wine,  and  beer  ^ithin  said  city.  A 
motion  was  made  for  the  dissolution  of  tlie  injunction,  which 
was  sustained.  Peter  Miller  assigned  his  claim  for  damages 
npon  the  bond  to  the  plaintiff  herein,  and  this  action  was 
brought  to  recover  the  damages  which,  it  is  alleged  Peter 
Miller  sustained,  it  being  claimed  that  he  had  a  permit  or  li- 
cense from  the  city  to  sell  the  liquors  which  he  was  restrained 
from  selling  by  reason  of  the  injunction. 

The  defendants  in  their  answer  set  up  a  certain  promissory 
note  given  by  Peter  Miller  to  the  treasurer  of  the  town  of  Center- 
ville, by  which  he  promised  to  pay  for  the  use  of 

1.  ASSIGNEE  '      •'  ^  ^    •' 

uon^by^^  *  ^"  ^^^  *^^°  ^^®  amouut  therein  named.  They  also 
cuSiiu fde-  pleaded  a  certain  judgment  in  favor  of  said  city 
and  against  Peter  Miller,  and  asked  that  the  judg- 
ment and  note  be  allowed  as  a  set-off  against  any  amount  which 
might  be  dne  on  plaintiff's  claim  on  the  injunction  bond. 

The  plaintiff  moved  the  court  to  strike  out  the  set-off  or 
cro:^-claims.  The  motion  was  overruled.  Thereupon  the 
plaintiff  filed  a  reply  in  which  he  averred  that  the  judgment 
pleaded  as  a  set-off  was  absolutely  void,  having  been  rendered 
by  a  court  without  jurisdiction,  and  that  the  note  set  up  in  the 
answer  was  obtained  by  duress,  and  was  founded  upon  a  fraud- 
ulent and  void  judgment.  The  defendants  moved  the  court  to 
strike  the  reply  from  the  files,  upon  the  following  grounds: 

**1.  The  defense  that  the  judgment  set  up  as  a  counter- 
claim is  void,  because  the  court  rendering  the  same  had  no 
jurisdiction  to  render  the  same,  cannot  be  interposed  and  plead 
in  this  case  by  plaintiff,  he  not  being  a  party  thereto,  and  he 
cannot  attack  said  judgment  collaterally. 

*'  2.  Plaintiff  cannot  interpose  the  plea  to  the  note  set  out 
in  the  counter-claim,  that  the  same  was  executed  without  con- 
VoL.  LVII— 41 
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sideration  and  in  settlement  of  void  judgments  against  Peter 
Miller,  because  plaintiff  was  not  a  party  to  said  judgments  and 
is  not  a  partj  to  said  note,  and  he  cannot  attack  either  collat- 
erally." 

The  motion  was  sustained.  It  is  insisted  by  counsel  for 
appellant  that  the  note  and  judgment  were  not  proper  subjects 
of  set-oflF  or  counter-claims  in  this  action,  because  they  were 
not  causes  of  action  arising  on  contract,  or  ascertained  by  the 
decision  of  a  court,  nor  were  they  causes  of  action  against  the 
plaintiflF.  It  is  true  the  note  and  judgment  were  not  against 
the  plaintiff.  But  this  action  is  founded  upon  a  written  obli- 
gation or  contract  of  the  city  of  Centerville,  by  which  it  under- 
took to  pay  whatever  damages  Peter  Miller  should  sustain  by 
the  wrongful  suing  out  of  the  writ  of  injunction.  The  defend- 
ant Evans  executed  the  bond  as  surety,  and  his  liability  is  con- 
tingent, at  least,  as  between  the  city  and  himself.  The  action  is, 
therefore,  founded  on  contract.  One  of  the  counter-claims 
arose  upon  contract  and  the  other  was  ascertained  by  thedecision 
of  a  court  precisely  as  required  by  Sub.  1  of  Sec.  2659  of  the 
Code.  It  is  true  the  counter-claims  are  not  against  the  plaint- 
iff. But  section  2516  of  the  Code  expressly  provides  that "  in 
case  of  the  assignment  of  a  thing  in  action,  the  action  shall  be 
without  prejudice  to  any  counter-claim  defense,  or  cause  of  ac- 
tion, whether  matured  or  not,  if  matured  when  plead,  existing 
in  favor  of  the  defendant  and  against  the  assignor  before  no- 
tice of  the  assignment        *        *        *        *  " 

Wo  are  clearly  of  the  opinion  that  the  counter-claims 
were  properly  pleaded  and  that  the  court  correctly  overruled 
the  motion  to  strike  them  out.  The  case  of  Jixllne  v.  Low- 
ery^  46  Iowa,  556,  cited,  by  counsel  for  appellant,  is  not  incon- 
sistent with  the  doctrine  herein  expressed.  In  that  case  the 
plaintiff  made  no  claim  for  a  judgment  against  the  party  de- 
fendant who  set  up  the  counter-claims. 

Next  it  is  urged  that  the  court  erred  in  striking  the  reply 
from^the  files  and  thereby  precluding  the  plaintiff  from  show- 
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iog  that  the  note  was  obtained  by  duress,  and  that  the  judg- 
ment was  void  for  want  of  jurisdiction  in  the  court  which 
rendered  the  same.  We  think  it  is  very  plain  that  this  ruling 
of  the  cpurt  was  erroneous.  The  assignee  of  a  chose  in  action 
succeeds  to  the  rights  of  the  assignor. 

If  these  claims  were  sought  to  be  enforced  against  Peter 
Miller  it  is  very  clear  that  he  would  have  the  right  to 
show  that  the  note  was  obtained  by  duress  and  that  the  judg- 
ment was  void  for  want  of  jurisdiction.  The  plaintiff  herein 
has  precisely  the  same  right  to  show  that  tlie  counter-claims 
are  void  that  Peter  Miller  would  have  had  if  he  were  plaintiff. 
He  has  the  right  to  show  that  these  claims  against  Peter  Mil- 
ler, which  are  interposed  against  his  right  to  recover  upon  the 
injunction  bond,  are  invalid  and  not  binding  upon  Peter  Mil- 
ler. This  appears  so  plain  to  us  as  to  require  neither  argu- 
ment nor  elaboration.  It  is  contended  by  counsel  for  appellees 
that  the  defense  sought  to  be  made  against  the  counter-claims 
are  such  as  could  only  have  been  made  by  Peter  Miller,  had 
he  been  in  the  plaintiff's  position.  In  other  words,  it  is 
claimed  that  the  judgment  and  note  although  void  are  yet  valid 
as  to  all  the  world  except  Peter  Miller,  and  that  plaintiff  can- 
not attack  them  collaterally.  But  appellees  lose  sight  of  the 
thought  that  the  plaintiff  stands  in  the  shoes  of  Peter  Miller. 
He  is  asserting  a  right  acquired  from  Peter  Miller  against 
which  the  law  allows  the  defendants  to  set  off  any  valid  claim 
they  have  against  Peter  Miller.  It  would  be  a  most  unjust 
rule  to  hold  that  all  claims  set  up  as  counter-claims  must  be 
accepted  by  the  plaintiff  as  correct.  The  appellees  contend 
that  the  judgment  shows  upon  its  face  all  the  facts  necessary  to 
confer  jurisdiction,  and  that,  therefore,  it  cannot  be  collaterally 
attacked.  We  have  not  looked  into  this  question,  because  the 
motion  to  strike  the  reply  so  far  as  the  judgment^  was  involved 
was  not  put  upon  the  ground  that  the  judgment  was  not  void, 
but  upon  the  ground  that  plaintiff  had  no  right  to  question 
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the  same  in  this  case,  because  he  was  not  a  party  thereto,  and 
the  court  so  determined. 

There  are  other  questions  in  the  record.  There  are  alleged 
errors  in  the  rulings  upon  the  admission  of  evidence  lind  the 
apportionment  of  costs.  Without  discussing  them  in  detail 
we  deem  it  suflScient  to  say  that  we  do  not  regard  them  as  well 
taken.  For  the  error  above  pointed  out  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

He  VERSED. 


The  State  v.  Kellt. 


1.  Criminal  Law:  possession  op  stolen  property:  presumption. 

The  recent  possession  of  stolen  property  will  authorize  a  conviction,  un- 
less the  presumption  of  gfuilt  arising  therefrom  is  overcome  by  other 
facts;  and  it  is  immaterial  whether  it  be  termed  a  presumption  of  law, 
or  a  presumption  of  fact,  as  both  ore  identical  in  meaning. 

2.  :  testimony  op  dependant:  competency  op.  The  rales  re- 
lating to  the  competency  of  testimony  given  by  other  witnesses,  should 
be  applied  when  the  prisoner  tetifies  in  his  own  behalf;  and  the  refusal 
to  allow  the  prisoner  to  testify  as  to  the  statements  of  the  person  from 
whom  he  claimed  to  have  received  the  property  stolen,  tending  to  show 
that  he  believed  such  person  had  the  right  ^o  dispose  of  the  same,  was 


Appeal  from  Cherokee  District  Court. 

Wednesday,  Maboh  22. 

Defeitoant  was  indicted  and  convicted  of  larceny  of  a  steer, 
the  property  of  Peter  Mathews,  and  sentenced  to  the  peniten- 
tiary for  the  term  of  eighteen  months.  He  now  appeals  to 
this  court. 

W,  O.  McConnell,  for  appellant. 

Sinith  McPhersortj  Attorney -general^  for  the  State. 
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Beck,  J. — I.  The  evidence  establishes,  without  contradic- 
tion, that  defendant  drove  a  steer  in  the  night-time  to  the 
town  of  Cherokee,  and  in  the  morning  sold  it  to  one  McCon- 
nell,  a  butcher.  This  was  on  the  18th  day  of  September.  On 
the  3d  of  October,  Mathews  discovered  that  a  steer  belonging 
to  him,  kept  in  a  herd  of  one  Coleman,  about  fifteen  miles 
from  Cherokee,  was  missing.  For  the  stealing  of  this  animal 
defendant  was  indicted.  There  was  evidence  tending  to  show 
that  the  steer  sold  by  defendant  was  the  one  owned  by  Mathews, 
which  had  disappeared  from  the  herd. 

II.    The  court  gave  the  following  instruction  to  the  jury: 
"It  is  a  rule  of  law  that  when  property  has  been  recently 
stolen  and  is  shortly  thereafter  found  in  the  exclusive  posses- 
1.  CRIMINAL     sion  of  a  party,  such  fact  is  prima  facie  evidence 

law :  posses-        .    ,  . »        ,.  i  /»  i   . 

sionofstoiea  01  the  guilt  01  such  party  SO  tound  m  possession, 
presumption,  of  the  felouious  taking  of  said  property,  unless  to 
the  jury  such  possession  is  satisfactorily  explained.  If,  there- 
fore, you  find  from  the  evidence  herein  that  the  steer,  in  the 
indictment  described,  was  tlie  property  of  Peter  Mathews,  that 
it  was  stolen  from  him  on  or  about  the  18th  day  of  Septem- 
ber, 1878,  in  this  county  and  State,  and  if, further,  the  evidence 
shows  that  the  defendant,  Dennis  Kelly,  was  in  the  possession 
of  said  steer,  in  this  county  and  State,  and  sold  the  same  to 
the  witness,  McConnell,  within  two  or  three  days  after  the 
same  was  stolen,  then  such  proof  would  warrant  you  in  find- 
ing the  defendant  guilty,  unless  the  testimony  has,  to  you,  sat- 
isfactorily explained  that  possession.  But  before  a  presumption 
of  defendant's  guilt  would  arise,  and  before  you  would,  by 
reason  of  such  possession,  be  warranted  in  finding  defendant 
guilty,  you  must  be  satisfied  that  the  same  steer  that  defend- 
ant sold,  was,  when  sold,  the  property  of  Peter  Mathews,  and 
had  been,  within  a  short  time  prior  thereto,  stolen  from  said 
Peter  Matliews." 

This  instruction  is  complained  of  by  defendant's  counsel  as 
being  erroneous,  on  the  ground  that  it  directs  the  jury  that  the 
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recent  unexplained  possession  of  stolen  property  raises  a  pre- 
sumption in  law  of  defendant's  guilt.  Counsel  insist  that  the 
presumption  is  of  fact  and  not  of  law,  and  that  the  court  erred 
in  not  so  dii-ecting  the  jury. 

The  recent  unexplained  possession  of  stolen  property  tends 
to  establish  the  guilt  of  the  person  in  whose  possession  it  is 
found,  and  will  authorize  conviction,  unless  the  inference  of 
guilt  is  overcome  by  other  facts  tending  to  establish  the  inno- 
cence of  the  accused.  This  presumption  may  be  overcome  by 
testimony  establishing  facts  inconsistent  with  guilt.  Good 
character  may  be  sufficient  in  some  cases  to  overcome  the  pre- 
sumption. The  law  holds  that  the  presumption  in  question, 
unless  overcome,  will  authorize  conviction.  It  is  a  presump- 
tion recognized  by  the  law,  and  may,  therefore,  be  termed  a 
presumption  of  law.  The  term  presumption  of  fact  implies 
that  from  certain  facts  the  law  will  raise  a  presumption. 
Either  of  these  terms,  presumption  of  law  or  presumption  of 
fact,  may  be  used  to  express  the  same  thought,  for  they  are 
identical  in  meaning.  See  State  v.  Rwhart^  ante^  p.  245; 
Statti  V.  Hessians  et  aL^  60  Iowa,  135;  The  State  v.  Tar/lor, 
25  Iowa,  275.     The  instruction  we  think  is  correct. 

III.  The  prisoner  gave  the  following  and  other  testimony 
in  his  own  behalf.  "  I  got  that  steer  from  Jim  Garren's  yard. 
2. :  tes-    Garren  lives  about  a  mile  southeast  from  oar 

timonyof  de-      .  -,  i  .      i  11  mi. 

fondani :        placc.    Garrcu  hired  me  to  take  the  steer,     lius 

competency      * 

^'-  was  about  two  days,  I  think,  before  I  took  the 

steer.  It  was  in  the  evening  he  hired  me."  Defendant  then 
proposed  to  state  the  conversation  had  between  himself  and 
Garren  at  that  time,  but  upon  objection  by  the  State  the  evi- 
dence was  excluded,  the  court  holding  that  the  defendant 
could  not  testify  to  the  conversation  had  with  Garren,  but  it 
was  competent  for  him  to  testify  to  the  ''arrangement"  made 
between  them.  Thereupon  the  prisoner  testified  as  follows: 
"  Yes,  there  was  an  arrangement.  I  was  to  drive  this  steer 
down  here  from  home,  and  get  two  dollars  for  driving  it  down 
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and  selling  it  for  hiip.  I  was  to  take  the  steer  in  a  couple  of 
days,  and*I  did.  I  took  the  steer  about  one  or  two  o'clock  at 
night  and  Jim  Garren  helped  me  drive  it  part  way.  I  got  to 
town  about  daylight.  I  drove  the  steer  to  the  barn,  then  went 
to  Green's  hotel;  no  one  up,  I  called  my  brother;  he  got  a 
rope  and  we  tied  the  steer  up.  1  sold  the  steer  to  Mr.  McCon- 
neU  for  about  $24,  and  gave  the  money  to  Jim  Garren  that 
evening;  I  gave  it  all  to  him  and  he  paid  me  $2.  *  *  * 
I  did  not  get  the  steer  at  Coleman's  herd;  when  1  saw  the 
steer  at  Garren's  yard  I  did  not  know  whose  it  was;  he  did 
not  say;  Garren  selected  the  steer  out  of  the  yard  to  be  driven 
Jiere." 

The  rules  relating  to  the  competency  of  testimony  given 
by  other  witnesses  are  applicable  when  the  prisoner  tes- 
tifies in  his  own  behalf,  and  the  fact  that  the  evidence  against 
him  is  strong  and  his  story  improbable  can  have  no  bearing 
upon  the  question  of  the  admissibility  of  the  testimony  pro- 
posed. We  are  to  apply  the  rules  recognized  hy  the  law  with- 
out regard  to  the  particular  merits  of  the  case  before  us. 

In  criminal  cases  all  circumstances  connected  with  a  trans- 
action tending  to  show  the  guilt  or  innocence  of  the  accused, 
which  bear  upon  its  character  and  tend  to  disclose  the  animus 
of  the  parties,  are  regarded  by  the  law  as  a  part  of  the  trans- 
action'itself,  and  are  competent  evidence.  In  the  absence  of 
a  knowledge  of  such  circumstances,  incorrect  and  unjust  con- 
clusions may  be  reached  touching  the  motives  and  intentions 
of  the  parties  to  the  transaction.  These  attending  circum- 
stances are  in  the  language  of  the  law  denominated  res  gestCB^ 
and  are  always  to  be  received  in  evidence  and  considered  with 
the  principal  fact  or  transaction.  The  defendant's  guilt  in 
this  case,  in  view  of  his  own  testimony,  depends  upon  his 
knowledge  that  Garren  had  no  right  to  tlie  possession  of  the 
steer  and  that  it  was  stolen  property.  If  this  element  is  not 
in  the  case  he  is  innocent.  He  ought,  therefore,  to  have  beqfi 
permitted  to  testify  as  to  his  knowledge  upon  this  subject,  de- 
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rived  from  his  conversation  with  Grarren.  If  he  was  induced 
to  believe  bj  the  declarations  and  statements  of  G^rrreD,  that 
he  had  a  right  to  the  pos^ssion  of  the  steer  and  anthoritj  to 
employ  defendant  to  sell  it,  and  statements  of  Grarren  to  that 
effect  wonld  be  proper  to  consider  in  determining  whether  de- 
fendant entertained  such  belief,  he  was  innocent  of  crime. 
Evidence  of  this  character  would  have  accounted  for  hia  pos- 
session of  the  stolen  property.  These  conclusions  are  based 
upon  the  most  familiar  rules  of  evidence  and  are  supported  by 
the  clearest  reason.  See  Muck  v.  The  States  48  Wis.,  p.  271. 
For  the  error  in  refusing  to  admit  the  evidence  above  con- 
sidered the  judgment  of  the  District  Court  must  be 

Kevsbsed. 
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..  ^g|         1.  Estate:  descent:  rights  of  parents.    Where  a  child  sorvired  his 
121  4261'  father,  but  died  without  issue  before  the  death  of  his  grrandfather,  from 

whom  the  property  was  derived,  it  was  held  that  he  never  had  any  vested 
estate  in  the  property,  and  that  his  mother,  surviving,  would  take  noth- 
ing by  descent.  Parents  succeed  only  to  the  estate  which  the  child  bu 
at  the  tune  of  his  death. 

Appeal  from  Wapello  Circuit  Court, 

Wednesday,  March  22. 

The  plaintiff,  as  administrator  of  the  estate  of  Moses  Leon- 
ard, deceased,  instituted  this  proceeding,  praying  an  order 
barring  the  defendant,  Mary  Lining,  from  any  right  in  said 
estate,  and  directing  distribution  to  the  representatives  of 
Wilson  Leonard,  a  deceased  son  of  Moses  Leonard,  former 
husband  of  Mary  Lining.  The  defendant,  Mary  Lining,  claims 
that  as  the  widow  of  Wilson  Leonard  she  is  entitled  to  one- 
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third  of  the  share  of  Wilson  in  the  personal  estate  of  Moses 
Leonard.  She  further  claims  the  share  of  Francis  M.  Leonard, 
deceased,  a  son  of  herself  and  Wilson  Leonard,  who  died  be- 
fore his  father.  The  court  allowed  the  claim  of  the  defendant 
to  the  share  of  her  deceased  son,  and  denied  her  claim  as  the 
widow  of  Wilson  Leonard. 
Both  parties  appeal.     The  facts  are  stated  in  the  opinion. 

Hutchison  dh  Tiadaley  for  the  plaintiff. 

No  argument  for  the  defendant 

Day,  J. — Moses  Leonard  died  in  1878,  leaving  surviving 
him  six  children.  Wilson  Leonard,  a  son  of  Moses  Leonard, 
died  in  1852,  leaving  the  defendant,  his  widow,  and  one  daugh- 
ter, and  two  sons,  one  of  whom,  Francis  M.  Leonard,  died  in 
1864.  From  the  statement  it  appears  that  both  Wilson  Leon- 
ard, the  son,  and  Francis  M.  Leonard,  the  grandson,  died  be- 
fore Moses  Leonard,  but  that  Francis  M.  Leonard  was  living 
at  the  time  of  the  death  of  his  own  father,  Wilson  Leonard. 
The  court  allowed  the  defendant  the  share  which  would  have 
gone  to  her  son,  Francis  M.  Leonard,  if  he  had  survived  his 
grandfather.  Section  2454  of  the  Code  is  as  follows:  "  If  one 
of  his  children  be  dead,  the  heirs  of  such  child  shall  inherit 
his  share  in  accordance  with  the  rule  herein  prescribed,  in  the 
same  manner  as  though  such  child  had  outlived  his  parents." 
In  order  to  properly  apply  this  section  to  the  facts  of  this 
case  we  must  suppose  Wilson  Leonard  to  have  outlived  his 
1.  estate:  father,  Moses,  and  to  have  died  subsequently  to 
j^^if  par-  1878.  At  that  time  Francis  M.  Leonard  was  dead, 
euts.  without  issue.     If  Francis  had  left  issue,  a  differ- 

ent question  would  be  presented,  as  such  issue  might  have  be- 
come entitled  to  the  share  which  would  have  fallen  to  their 
father  if  he  had  been  living  when  Moses  Leonard  died.  But 
sections  2455  and  2456  of  the  Code  provide,  in  effect,  that  if 
the  intestate  leave  no  issue  nor  wife,  his  estate  shall  go  to  his 
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parents,  if  living,  and  if  one  of  his  parents  be  dead,  to  thesor- 
vivor.  Now,  under  the  doctrine  of  Lash  v.  Lashy  57  Iowa, 
88,  Francis  M.  Leonard  never  had  any  estate  in  this  property. 
He  died  before  the  death  of  his  grandfather,  from  \rhoin  the 
proi>erty  is  derived,  and  the  property  never  vested  in  him.  If 
the  statute  provided  that  if  one  of  the  children  be  dead  with- 
out issue  the  share  which  would  have  gone  to  him,  if  living, 
chould  go  to  his  parents,  the  parents  would  be  placed  upon  the 
same  ground  as  to  inheritance  as  the,  children.  But  tbe  stat- 
ute does  not  so  provide.  It  simply  provides  that  in  the  ab- 
sence of  issue  the  estate  of  a  child  shall  go  to  the  parents.  No 
provision  is  made  that  the  parents  shall  take  unless  the  intes- 
tate leave  an  estate.  Francis  M.  lett  no  estate,  and  hence 
there  was  nothing  which  his  mother,  under  the  statute,  conld 
take  from  him.  As  Francis  M.  Leonard  was  dead  without  is- 
sue when  his  grandfather,  Moses  Leonard,  died,  the  share 
which  would  have  gone  to  Wilson  Leonard  if  he  had  survived 
his  father  must  be  distributed  just  as  if  Francis  M.  had  never 
had  any  existence.  The  case  of  Moore  v.  Weaver^  53  Iowa, 
11,  is  not  inconsistent  with  this  view.  In  that  case  the  intes- 
tate died  seized  of  an  estate  in  fact. 

As  the  defendant  has  submitted  no  argument,  the  errors  as- 
signed on  her  behalf  are  regarded  as  waived,  and  her  appeal  as 
abandoned.    Upon  the  plaintiff's  appeal  the  judgment  is 

BeT£B8ED. 
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BbULEY  V.  ROSEET  AL. 

1.  Fledge:  larceny  of  the  thing  pledged  by  the  pledgor.    Prop- 

erty was  pledged  as  security  for  a  debt.  Afterward  the  pledgor  obtained 
possession  thereof  for  a  special  purpose,  with  the  consent  of  the  pledgee, 
and  thereupon  took  the  property  out  of  the  county,  and  there  was  evi- 
dence tending  to  show  tiiat  the  pledgor  obtained  possession  of  the  thing 
pledged  with  the  felonious  design  f>f  depriving  the  pledgee  of  his  se- 
curity.   Held: 

1.  That  the  pledgee  had  a  special  property  in  the  thing  pledged. 

2.  That  if  the  pledgor  obtained  possession  of  the  thing  pledged  by  de- 
ception and  false  pretense,  the  pledgee  could  not  be  deemed  to  have 
released  his  lien  or  special  property  therein. 

3.  That  where  the  taking  was  with  the  felonious  design  to  deprive  the 
pledgee  of  his  security,  the  pledgor  would  be  guilty  of  larceny  of  the 
thing  pledged. 

2.  Malicious  Prosecution :  guilt  hay  be  shown.    In  an  action  for 

malicious  prosecution  the  defendant  may  show  the  guilt  of  the  plaintiff, 
under  the  general  issue,  especially  when  the  guilt  consisted  of  facts 
known  to  the  prosecutor  at  the  time;  and  where  there  was  evidence  from 
which  the  jury  might  have  believed  the  plaintiff  was  guilty,  though 
discharged  by  the  examining  magistrate,  an  instruction  that  the  plaintiff 
was  not  guilty  of  the  crime  charged  was  erroneous. 

Appeal  from  Hardin  Circuit  Court. 

Wednesday,  Maboh  22. 

Action  for  malicious  prosecution.  There  was  a  trial  by  jury, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff  against 
the  defendant  Kose.    He  appeals. 

Huff  &  Gilman^  for  appellant. 

Allen  <&  BrysoTij  for  appellee. 

Adams,  J. — The  defendant  Eose  filed  an  information  before 
a  justice  of  the  peace  of  Hardin  county,  accusing  the  plaintiff 
JJruley  of  the  crime  of  larceny.  A  warrant  was  issued  and 
served  by  the  defendant  Waid,  as  special  constable.  A  hear- 
ing having  been  had,  Bruley  was  discharged.    He  brings  this 
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action  for  damages,  averruig  that  tlie  defendants,  knowing  him 
to  be  innocent,  maliciously  caused  his  arrest  and  prosecution. 
The  information  filed  by  Rose  charged  Bruley  with  the  lar- 
ceny of  a  span  of  horses.  Rose  was,  at  one  time,  the  owuor 
i.PLKDorjiar-  of  the  horses,  and  made  a  sale  of  them  to  Bruley 
pledgor.  under  an  agreemant  that  they  should  be  paid  for 
in  work,  and  in  case  they  should  not  be  paid  for,  Rose  sliould 
have  the  right  to  take  posses  ion  of  them.  The  evidence  tends 
to  show  that  the  work,  which  was  to  be  done  by  Bruley  in  pay- 
ment for  the  horses,  was  done  by  him  substantially  in  accord- 
ance with  the  agreement.  Bruley,  however,  upon  a  general 
settlement  with  Rose,  was  found  to  be  in  debt  to  him  in  the 
sum  of  $45.60.  To  secure  the  payment  of  that  sura,  Rose 
claims  that  Bruley  delivered  the  horses  to  him  as  a  pledge,  and 
afterward  gained  possession  of  them  under  false  pretenses  and 
with  the  felonious  design  of  depriving  him  of  his  security. 
All  this  Bruley  denies. 

It  is  undisputed  that  he  took  the  horses  from  Rose's  farm  in 
Ilardin  county,  and  removed  them  to  Butler  county,  where  he 
was  using  them  at  the  time  he  was  arrested.  The  evidence  is 
qnite  strong  that  at  the  time  of  the  settlement  Bruley  deliv- 
ered the  horses  to  Rose  as  security;  and  we  think  that  there 
was  at  least  slight,  evidence  tending  to  show  that  Bruley,  if  he 
had  obtained  the  consent  of  Rose  to  his  taking  the  horses  at 
the  time  he  took  them,  obtained  such  consent  under  a  pretense 
of  desiring  to  use  them  for  a  short  time  for  a  specific  purpose, 
but  without  the  design  of  using  them  for  such  purpose,  or  of 
returning  them,  but  of  depriving  Rose  of  his  security.  Bruley, 
it  appears,  was  at  the  time  living  with  his  family  on  Rose's 
farm.  After  the  settlement,  according  to  the  testimony  of  two 
witnesses,  he  represented  that  he  desired  to  use  the  horses  to 
go  to  one  Hayden's  early  the  next  moniing,  a  distance  of  about 
eight  miles,  in  a  westerly  direction,  and  Rose  consented  that  he 
might  take  the  horses  for  that  purpose,  and  no  other.  The 
same  night  Bruley  took  the  horses  and  started  easterly,  with  his 
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family  and  household  goods.  According  to  his  own  testimony 
he  started  in  the  ni^ht  and  traveled  abont  nine  miles  and 
camped  out,  and  reached  New  Hartford,  Butler  county,  the 
next  day.  It  appears  certain  that  he  did  not  go  to  Hayden's, 
and  did  not  take  the  horses  for  that  purpose,  but  for  the  pur- 
pose of  proceeding  in  the  opposite  direction.  The  court  gave 
an  instruction,  a  portion  of  Ahich  is  in  these  words: 

"The  plaintiff  was  arrested  upon  a  charge  of  larceny.  He 
was  not  guilty,  of  the  crime  charged,  but  it  was  not  es&ential 
that  he  should  have  been  guilty  to  exculpate  the  defendants  of 
the  responsibility  of  the  prosecution." 

The  defendants  excepted  to  so  much  of  the  instruction  as 
states  that  Bruley  was  not  guilty  of  the  crime  charged. 

The  action  of  the  justice  of  the  peace  in  discharging 
Bruley  is  not  conclusive  evidence  of  Bruley 's  innocence;  and 
if  he  was  guilty  he  is  not  entitled  to  recover  in  this  action. 
Parkhurat  v,  MastelleVy  antej  p.  474.  If  there  was  any 
evidence  tending  to  show  that  Bruley  was  guilty  of  larceny, 
then  it  was  error  to  instruct  the  jury  that  he  was  not  guilty. 
•  The  plaintiff  contends  that  a  pledgor  cannot  be  guilty  of  lar- 
ceny of  the  thing  pledged,  and  especially  after  he  has  obtained 
possession  of  the  thing  by  the  pledgee's  consent. 

Larceny  consists  in  stealing,  taking,  and  carrying  away  the 
property  of  another.  Code,  §  3902.  It  is  said  by  the  plaintiff 
that  the  title  to  a  pledge  remains  in  the  pledgor,  and  that  the 
interest  of  the  pledgee  in  the  thing  pledged  is  not  property. 

There  is,  however,  what  is  known  as  a  special  property,  dis- 
tinguishable from  the  general  ownership.  The  doctrine  is  ele- 
mentary that  a  bailee  has  a  special  property  in  the  thing  which 
is  the  subject  of  the  bailment.  Belden  v.  Perkins,  78  111., 
449;  Woodman  v.  Nottingham,  49  N.  H.,  347.  A  pledge  is 
a  species  of  bailment,  and  the  rule  as  to  a  special  property  in 
the  thing  which  is  the  subject  of  the  bailment,  in  such  case,  is 
especially  applicable  thereto.  Lyle  v.  Barker y  5  Binney,  457; 
Ilofja  V.  Riddelly  1  Sandf.,  248. 
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We  come  next  to  inquire  whether  there  was  a  Bubsisting 
pledge,  at  the  time  of  the  acts  which  are  alleged  to  constitute 
the  larceny.  The  plaintiff  insists  that  there  was  not,  becaase 
according  to  Rose's  testimony  he  had  consented  that  the 
plaintiff  might  take  the  horses.  It  is  said  that  whenever 
a  pledgee  voluntarily  releases  the  possession  of  the  pledge  his 
lien  is  lost. 

It  may  be  conceded  that  as  a  general  role  possession  is  an 
essential  element  of  a  pledge.  Schouler  on  Personal  Property, 
613.  It  was  held,  indeed,  in  Bodenhammer  v.  Nevoson^  5 
Jones  (N.  0.),  107,  that  a  pawnee  by  giving  up  the  thing 
pawned,  though  for  a  special  purpose,  loses  his  lien  as  between 
himself  and  the  pawnor.  See,  however,  as  liolding  a  diflFerent 
doctrine.  Button  v.  Ametty  51  III.,  198;  Ilaynes  v.  Reddell^ 
1  Sandf.,  243.  What  the  nile  is  in  the  absence  of  any  decep- 
tion or  false  pretenses  we  need  not  determine.  Rose  consented 
only  that  Bruley  should  take  the  horses  for  the  purpose  of  go- 
ing to  Hayden's,  and  the  evidence  was  ^nch  that  the  jnry 
would  have  been  justified  in  finding  that  Bruley  had  no  inten- 
tion of  using  the  horses  for  that  purpose.  Besides,  the  actual 
taking  was  in  the  night  prior  to  the  morning  upon  which  he 
was  to  have  the  horses  to  go  to  Hayden's.  In  no  sense  conld 
Kose  be  deemed  to  have  released  his  lien  at  that  time. 

Having  determined  that,  if  the  horses  were  pledged  to 
Rose,  as  there  was  evidence  tending  to  show,  he  had  acquired 
a  special  propel-ty  in  them,  and  had  not  released  his  lien  at 
the  time  they  were  taken,  it  only  remains  to  be  determined 
whether  if  the  taking  was  with  the  felonious  design  of  depriv- 
ing Rose  of  his  security  Bruley  was  guilty  of  larceny.  Our 
attention  has  been  called  to  no  case  where  it  has  been  directly 
held  that  larceny  of  a  thing  pledged  can  be  committed  by  the 
pledgor.  But  where  a  person  has  a  special  property  in  a  thing 
which  has  been  stolen,  the  property,  in  indictment  for  larceny, 
may  be  laid  in  the  special  or  general  owner.  Sta^  v.  Quick, 
10  Iowa,  451;  State  v.  Somerville^  21  Maine,  586;  3  Green- 


JUNE  TERM,  1882.  655 

Bruley  v.  Kose. 

leaf  on  Ev.,  Sec.  161;  Wharton's  Criminal  Law,  659.  The 
property  may  be  laid  in  a  bailee,  even  where  he  has  parted 
witli  possession,  if  he  did  so  by  mistake.  JRegina  v.  Vincent 
<&  West,  9  Eng.  L.  &  Eq.,  548. 

In  People  v.  Stone,  16  CaL,  369,  it  was  held  that  a  bailor 
may  be  guilty  of  stealing  his  own  property,  if  his  intent  was 
to  charge  the  bailee  with  the  property.  See,  also,  Palmer^s 
Case,  10  Wend.,  165.  We  are  satisfied  tfiat  a  pledgor  may  be 
guilty  of  stealing  the  thing  pledged,  and  that  there  was  evi- 
dence tending  to  show  that  Bruley  committed  such  crime. 

It  is  contended,  however,  that  even  if  this  is  so  Rose  was  in 
no  condition  to  show  such  fact,  because  there  is  no  averment 
2.  MAociocs  ^^  ^^^'^  ^^^  ^"  ^^'^  answer.  In  an  action  for  ma- 
Suift^nmy^fie  Hcious  prosecution  the  right  on  the  part  of  the 
defendant  to  show  the  guilt  of  the  plaintiff  seems 
generally  to  have  been  recognized  as  existing  under  the  gen- 
eral issue.  Whether  it  could  properly  be  so  held,  if  the  guilt 
consisted  of  facts,  not  know7i  to  the  prosecutor  at  the  time  the 
prosecution  was  commenced,  we  are  not  called  upon  to  deter- 
mine. Bruley's  acts  were  for  the  most  part  known  to  Hose. 
Having  held  that  there  was  evidence  tending  to  show  that  his 
acts  were  such  that  the  jury  might  have  believed  that  he  was 
guilty  of  larceny,  we  have  to  say  that  it  appears  to  us  that  if 
the  jury  did  believe  it,  they  might  have  found  that  there  was 
enough  known  to  Eose  to  justify  him  in  believing  it. 

In  our  opinion  the  court  erred  in  instructing  the  jury  that 

Bruley  was  not  guilty  of  larceny. 

Beversjsd.  ' 
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Abbott  v.  Sabtoei. 

1.  Ck>nfes8ionand  Avoidanc5e:  pleadings:  suppicibnct of.  Theal- 

le^tiond  of  the  answer  held  to  safficiently  confess  the  facts  averred  in 
the  petition  to  permit  the  defendant  to  plead  mattefs  in  avoidance. 

2.  Sale  of  Liquors:  moth'hlt  stateiirnt:  action  for  penalty.  The 

provisions  of  section  4537,  Code,  that  every  person  having  a  permit  to 
sell  intoxicating  liquors  shall  make  a  return  of  his  saled  on  the  last 
Saturday  of  each  month,  as  to  the  time  of  filing  the  return,  are  not  man- 
datory. The  statute  is  so  far  directory  as  to  authorize  the  return  to  be 
filed  at  any  time  before  an  action  is  commenced  for  the  recovery  of  the 
statute  penalty. 

Appeal  from  Black  HawJc  District  Court. 
"WedxesdaTj  March  23. 

The  plaintiff  alleges  in  liis  petition  that  permission  to  buy 
and  sell  intoxicating  liquors  for  ths  term  of  tweh^e  months 
within  Black  Uawk  county^  as  provided  hy  chapter  ff,  title  XI 
of  the  Code,  was  by  the  board  of  supervisors  of  said  county^ 
on  the  9th  day  of  Janvanj^  1879^  granted^  and  on  the  S6th 
day  of  January^  1879^  issued  to  the  defendant  Anton  Sar- 
tori,  and  that  he  as  principal^  with  other  parties  named,  oi 
sureties^  executed  a  bond  to  said  county  for  the  use  of  the 
school  fund^  in  compliance  with  the  requireme^'ts  of  the 
statute^  for  the  sum  of  three  thottsand  dollars. 

Counts  one  to  seven  of  the  petition  allege  that  in  the  month 
of  Febrnary,  and  that  in  each  of  the  succeeding  months,  the 
defendant  made  sales  of  intoxicating  liquors  to  various  persons, 
and  that  he  did  not,  on  fhe  last  Saturday  of  any  of  the  months 
make  to  the  auditor  of  said  county  any  report  in  writing  of  said 
Bales,  nor  any  report  showing  the  kinds  and  quantity  of  liquors 
sold,  nor  to  whom  sold,  nor  showing  any  of  his  doings  as  a 
purchaser,  or  sales  of  intoxicating  liquors  during  said  time. 

The  defendant,  **for  answer  denies  each  and  every  allegation 
made  and  contained  in  plaintiff's  petition,  except  such  ^are 
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hereinafter  specifically  admitted.  The  defendant  further  an- 
swering, states: 

^'  1.  That  he  admits  that  he  made  the  sales  of  intoxicating 
liquors,  sabstantiallj  as  stated  in  the  first  count  of  the  petition, 
and  admits  that  he  did  not  file  a  report  thereof  on  the  last 
Saturday  of  the  month  of  February,  A.  D.  1879,  but  the  de- 
fendant avers  that  he  did  file  a  report  thereof  fully  complying 
with  the  statute,  on  the  15th  day  of  March,  A.  D.  1879,  which 
said  report  shows  all  sales  and  purchases  for  the  month  of 
February,  A.  D.  1879,  and  including  the  sales  mentioned  in 
the  said  count  of  the  petition." 

In  the  other  divisions  of  the  answer,  numbered  from  two  to 
seven,  the  defendant  admits  that  he  made  the  sales  substan- 
tially as  stated  in  counts  two  to  seven  of  the  petition  respect- 
ively, and  that  he  did  not  file  a  report  thereof  on  the  last 
Saturday  of  each  month,  but  that  he  did  file  reports,  fully  com- 
plying with  the  statute,  for  the  month  of  March,  on  the  17th  day 
of  April;  for  the  month  of  April,  on  the  21st  day  of  May; 
for  the  month  of  May,  on  the  14th  day  of  July;  for  the  month 
of  June,  on  the  14th  day  of  July;  for  the  month  of  July,  on 
the  12th  day  of  September;  for  the  month  of  August,  on  the 
12th  day  of  September. 

The  plaintiff  demurred  to  this  answer.  The  demurrer  was 
overruled.  The  plaintiff  elected  to  stand  upon  the  demurrer, 
and  judgment  was  entered  against  her  for  costs.  The  plaintiff 
appeals. 

Ilemenway  <&  Polk^  for  appellant. 

e/.  J,  Tollerton  and  Boies  <&  Conchy  appellees. 

Day,  J. — I.  The  first  point  presented  in  the  demurrer,  and 
insisted  upon  in  argument,  is  that  the  defendant  does  not  in  his 
answer  so  confess  the  facts,  averred  in  the  petition,  as  to  per- 
mit him  to  plead  matters  in  avoidance.  It  is  insisted  that  the 
defendant  does  not  admit  that  he  executed  a  bond  or  sold  un- 
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der  a  permit.  The  first  count  of  tlie  petition  avers:  "That 
the  defendant  at  said  county  and  State,  from  the  Ist  until  the 
22d  day  of  February,  1879,  under  and  by  virtue  of  said  permit, 
did  engage  in,  and  continue  the  sale  at  retail,  of  intoxicating 
liquors,  and  did  then  and  there  sell  to  divers  persons,  intoxicat- 
ing liquors."  The  other  counts  of  the  petition  contain  the 
same  averments  as  to  the  other  months  in  question.  The  first 
count  of  the  answer  states  that  defendant  "admits  that  he 
made  tlie  sales  of  intoxicating  liquors,  substantially,  as  stated 
in  the  first  count  of  the  petition."  The  other  counts  of  the 
answer  contain  the  same  admission  as  to  other  counts  of  the 
petition.  Here  is  a  clear  admission  that  the  sale  was  under  a 
permit.  To  the  suggestion  that  the  answer  does  not  admit  the 
execution  of  a  bond,  it  may  be  said  that  the  several  counts  of 
the  petition  do  not  all»^ge  the  execution  of  a  bond,  unless  what 
precedes  the  portion  of  the  petition  designated  as  count  1st,  and 
which  is  indicatad  in  the  statement  in  italics,  be  incorporated 
into  and  regarded  as  a  part  of  the  several  counts  of  the  peti- 
tion; and,  if  it  be  so  incorporated  and  considered,  it  is  admit- 
ted in  the  answer,  for  the  admission  is  as  broad  as  the  allep;a- 
tion.  We  think  this  position  of  the  appellant  is  not  tenable. 
ir.  The  principal  question  in  the  case  is  whetlier  the  answer 
of  the  defendant  shows  that  he  has  substantially  complied  with 
the  statute.  Section  1537  of  the  Code  provides  that  every 
person  having  a  permit  for  the  sale  of  intoxicating  liquors 
'*  shall  make  on  the  last  Saturday  of  every  month,  a  return  iu 
writing  to  the  auditor  of  the  county,  showing  the  kind  and 
quantity  of  the  liquors^ purchased  by  him  since  the  date  of  his 
last  report,  the  price  paid  and  the  amount  of  freights  paid  on 
the  same;  also  the  kind  and  quantity  of  liquors  sold  by  him 
since  the  date  of  his  last  report,  to  whom  sold,  for  what  pur- 
pose, and  what  price;  also  the  kind  and  quantity  of  liquors  re- 
maining on  hand,  which  report  shall  be  sworn  to  by  the  per- 
son having  the  said  permit,  and  shall  be  kept  by  the  auditor, 
subject  at  all  times  to  the  inspection  of  the  public." 
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Section  1538  is  as  follows:  "Any  person  having  such  per- 
mit, who  shall  sell  intoxicating  liquors  at  a  greater  profit  than 
is  herein  allowed,  or  who  shall  fail  to  make  monthly  return  to 
the  auditor  as  herein  required,  or  shall  make  a  false  return,  * 
shall  forfeit  and  pay  to  the  school  fund  of  the  county  the  sum 
of  one  hundred  dollars  for  each  and  every  violation  of  the  pro- 
visions of  this  chapter,  to  be  collected  by  civil  action  upon  his 
bond  by  any  citizen  of  the  county,  before  any  court  having 
jurisdiction  of  the  amount  claimed,  and  for  the  second  convic- 
tion, under  the  provisions  of  this  chapter,  the  person  convicted 
shall  forfeit  his  permit  to  sell."  It  is  claimed  by  the  appellant 
that  this  statute,  so  far  as  the  time  for  filing  the  report  is  con- 
cerned is  mandatory,  whilst  the  appellee  insists  that  it  is 
merely  directory. 

The  cases  upon  the  question,  under  what  circumstances  a 
provision  in  a  statute  may  be  declared  directory,  and  when  it 
must  be  regarded  as  mandatory,  are  vecy  numerous,  and  they 
are,  perhaps,  not  all  capable  of  reconciliation.  In  Oooley's 
Constitutional  Limitations,  page  73,  it  is  said:  "In  respect 
to  statutes  it  has  long  been  settled  that  particular  provisions 
may  be  regarded  as  directory  merely;  by  which  is  meant  that 
they  are  to  be  considered  as  giving  directions  which  oug/U  to 
be  followed,  but  not  as  so  limiting  the  power  in  respect  to 
which  the  directions  are  given,  that  it  cannot  be  eflfectually  ex- 
ercised without  observing  them.  The  force  of  many  of  the  de- 
cisions on  this  subject  will  be  readily  assented  to  by  all ;  while 
others  are  sometimes  thought  to  go  to  the  extent  of  nulifying 
the  intention  of  the  legislature  in  esseotial  particulars."  And 
upon  page  77,  the  following  language  is  employed:  "Those 
directions  which  are  not  of  the  essence  of  the  thing  to  be  done, 
but  which  are  given  with  a  view  merely  to  the  proper,  orderly 
and  prompt,  conduct  of  the  business,  and  by  a  failure  to  obey 
which,  the  rights  of  those  interested  will  not  be  prejudiced,  are 
not  commonly  to  be  regarded  as  mandatory;  and  if  the  act  is 
performed,  but  not  in  the  time  or  in  the  precise  mode  indicated, 
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it  may  still  be  sufficient,  if  that  which  is  done  accomplishes 
the  snbstantial  parpose  of  the  statute.  Bat  this  rale  presap- 
poses  that  no  negative  words  are  employed  in  the  statute 
which  expressly,  or  by  necessary  implication,  forbid  the  doing 
of  the  act  at  any  other  time  or  in  any  other  manner  than  as 
directed."  In  Rinford  v.  The  City  of  Omaha^  Grant,  J., 
after  a  full  review  of  the  authorities  upon  the  subject,  lays 
down  the  rule  of  construction  substantially  as  above  indicated. 
In  a  note  to  Potter's  Dwarris  on  Statutes,  page  223,  it  is  said: 
''  When  a  statute  directs  a  person  to  do  a  thing  in  a  certain 
time,  without  any  negative  words  restraining  him  from  doing 
it  afterwards,  the  naming  of  the  time  will  be  considered  as  di- 
rectory to  him,  and  not  as  a  limitation  of  his  authority." 

This  proposition  is  sustained  by  the  following  authorities: 
The  People  v.  Board  of  Supervisors^  33  Cal.,  487;  Pond  v. 
Meyrs,  3  Mass.,  230;  Em  parte  Heathy  8  Hill,  42;  The  Peo- 
ple V.  Cooky  14  Barb,,  290;  The  People  v.  Allen^  6  Wend., 
486;  see,  also,  Dawson  v.  The  People^  25  N.  T.,  399;  Ton^ 
V.  The  Inhabitants  of  Milburyy  2  Pick.,  64.  In  Rinford  v. 
The  City  of  Omahay  4  Neb.,  836  (350),  it  is  said:  "When 
the  particular  provision  of  the  statute  relates  to  some  imma- 
terial matter,  where  compliance  is  a  matter  of  convenienoe* 
rather  than  substance,  or  when  the  directions  of  the  statute 
are  given  with  a  view  to  the  proper,  orderly,  and  prompt  con- 
duct of  business  merely,  the  provision  may  generally  be  re- 
garded as  directory." 

Applying  the  foregoing  authorities  to  the  question  in  hand, 
we  are  of  opinion  that  the  provision  of  the  statute  as  to  the 
timeof  filing  the  report  designated  is  not  mandatory,  and  that  the 
statute  may  be  substantially  complied  with,  by  filing  the  report 
after  the  time  indicated.  It  is  true  that  section  1538  of  the 
.  Code  provides  for  a  forfeiture  for  the  failure  "  to  make  monthly 
return  to  the  auditor  as  herein  required."  But  this,  we  think, 
applies  to  a  failure  in  matters  of  substance,  and  not  merely  as 
to  time.    The  primary  object  and  substantial  purpose  of  sec- 
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tion  1537  are  to  guard  against  sales  for  an  unlawful  purpose, 
and  at  a  greater  rate  of  profit  than  the  law  authorizes,  and  to 
furnish  to  the  public  the  means  of  detecting  violations  of  the 
law.  Any  person  examining  the  reports  in  the  auditor's  of- 
fice, after  the  last  Saturday  of  a  given  month,  and  finding  that 
anyone  selling  liquors  under  a  permit  had  failed  to  make  re- 
turn of  the  liquors  bought  and  sold  by  him,  as  required  in  sec- 
tion 1537,  would  be  authorized  at  once  to  institute  a  suit  for  the 
collection  of  the  penalty  prescribed  in  section  1588,  and,  it  is 
probable  that  the  action  could  not  be  defeated  by  making  a  re- 
port after  the  commencement  of  the  action.  But  if,  before  the 
commencement  of  the  action,  the  report  required  in  section 
1537  is  deposited  with  the  auditor,  though  not  deposited  upon 
the  very  day  required  by  the  statute,  theio  is,  we  think,  a  com- 
pliance with  the  statute  in  all  matters  of  substance. 

A  report  deposited  after  the  day  fixed  in  the  statute  furnishes 
the  means  of  detecting  violations  of  the  law,  -and  if  in  the 
meantime  no  action  has  been  commenced,  no  one  has  suficred 
any  substantial  prejudice  by  the  delay.  The  liability  to  action 
during  the  period  that  the  report  is  wanting,  will  always  fur- 
nish an  incentive  to  make  the  report  as  promptly  as  possible. 
When  this  action  was  commenced  the  defendant  had  made  re- 
port for  every  month  for  which  the  forfeiture  is  claimed,  and 
had  furnished  all  the  information  which  the  statute  required. 
The  object  of  the  statute  had  been  fully  attained.  The  only 
complaint*  is  that  the  reports  were  not  filed  on  the  last  Satur- 
day of  each  month.  The  statute,  we  think,  is  so  far  directory 
as  to  authorize  the  report  to  be  made  at  any  time  before  an  ac- 
tion is  commenced  for  the  recovery  of  the  forfeiture.  It  fol- 
lows that,  in  our  opinion,  the  demurrer  was  properly  over- 

ruled.  "• 

Affibm£d« 
Adams,  J.,  dissents  as  to  last  point. 
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MuiB  V.  Blake  et  al. 

1.  Chattel  Mortgage:  upon  caors  to  bb  orowk:  taliditt  of. 
Whether  a  chattel  mortgage,  upon  crops  to  be  planted  or  grown  by  the 
mortgagor  in  the  future,  is  valid,  as  against  the  creditors  of  the  moit- 
gagor,  qucere. 

2. :    :    INDEFINITE    DESCBIPTION    OP  HOBTOAOED   PBOPERTY. 


Where  the  description  of  the  property  mortgaged  was  "all  the  crops 
raised  by  me  in  any  part  of  Jones  county  for  the  term  of  three  yean," 
it  is  too  indefinite  and  uncertain  to  charge  third  persons  with  notice  of 
the  mortgage. 

Appeal  from  Jones  District  Court. 

Wednesday,  March  22. 

On  the  15th  day  of  January,  1879,  James  Crawford  was  in 
possession  of  certain  improved  land  in  Jones  county,  and  on 
that  day  he  executed  to  the  plaintiff  herein  a  chattel  mortgage, 
that  part  thereof  descriptive  of  the  mortgaged  property  being 
as  follows:  "  All  the  crops  raised  by  me  in  any  part  of  Jones 
county  for  the  term  of  three  years  ♦  *  ♦  .»  The  mort- 
gage was  recorded  January  19,  1879.  In  the  year  1879  Craw- 
ford raised  a  crop  of  corn  on  the  premises  of  which  he  was  in 
possession  at  tlie  time  of  the  execution  of  the  mortgage,  and 
in  September,  1879,  while  he  was  still  in  possession,  the  de- 
fendant, Blake,  who  was  at  that  time  a  judgment  creditor  of 
Crawford,  caused  an  execution  to  issue  upon  his  judgment  and 
a  levy  thereof  to  be  made  upon  the  growing  corn.  The  offi- 
cer who  made  the  levy  required  an  idemnifying  bond  to  be 
given  him  by  Blake,  and  the  defendant  Crane  became  surety 
thereon.  The  officer  sold  the  corn,  and  this  action  was  brought 
upon  tlie  indemnifying  bond  to  recover  the  value  of  the  com. 
Upon  a  trial  to  the  court  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

Welch  <6  Welch,  for  appellants. 
Herrick  i&  Doxsee,  for  appellee. 
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RoTHBOCK,  J. — I.  This  case  was  submitted  at  a  former 
term,  and  an  opinion  was  filed  aflSrraing  the  judgment  of  the 
court  below.  A  petition  for  rehearing  was  granted,  upon 
which  the  cause  has  been  more  fully  argued  than  it  wras  at  its 
first  submission.  After  a  thorough  examination  of  the  case 
in  the  light  of  the  re-argument,  we  have  reached  a  conclusion 
different  from  that  heretofore  announced. 

In  considering  the  case  we  will  confine  ourselves  to  the  one 
question,  as  to  the  validity  of  this  mortgage  between  the  mort- 
gagee and  a  creditor  of  the  mortgagor.  Whether  or  not  it 
would  be  a  valid  and  binding  instrument  between  the  parties 
to  it,  we  need  not  consider,  simply  because  the  question  is  not 
presented  by  the  facts  in  the  case. 

Nor  will  we  now  consider  the  question  as  to  what  crops, 
whether  those  which  had  been  raised  in  Jones  CDunty,  or  those 
to  be  raised  after  the  execution  of  the  mortgage,  are  referred 
to  therein.  The  plain  meaning  of  the  language  above  quoted 
from  the  mortgage,  when  taken  in  connectio)i  with  the  other 
provisions  therein,  is  that  it  refers  to  crops  to  be  raised  there- 
after. • 

Two  questions  are  presented  by  counsel.  The  first  is  whether 
a  mortgage  is  valid  as  against  the  creditors  of  the  mortgagor 
1.  cHATTEi.  upon  crops  to  be  planted  and  grown.  In  Scharf- 
upon  cn)ps  to  cnhurg  v.  Bishop^  35  Iowa,  66,  the  mortgage  was 
vaikutyof.  upon  all  the  stock  in  trade  of  the  mortgagor,  and 
it  contained  this  clause:  **  including  any  and  all  fixtures  and 
stock  now,  OF  hereafter,  kept  in  my  said  leather  business,  in  the 
city  of  Keokuk,  Lee  county,  and  State  of  Iowa."  The  mort- 
gagee placed  the  mortgage  in  the  hands  of  the  sheriff  for  fore- 
closure, who  took  ])ossession  of  the  stock  in  trade,  including 
that  which  had  been  added  afcer  the  mortgage  was  made,  and 
a  compromise  was  made  between  the  mortgagor  and  mortgagee 
by  which  the  latter  took  possession  of  all  the  property  and 
credited  the  former  with  the  agreed  value.  Afterwards  other 
creditors  attached  the  property  in  the  hands  of  the  mortgagee 
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and  claimed  that  the  mortgage,  in  so  far  as  it  covered  after  ac- 
quired property,  was  void.  It  was  held  that  a  mortgage  which 
included  property  afterwards  to  bo  acquired  was  a  valid  and 
binding  instrument  The  same  rule  was  recognized  in  Brown 
V.  Allefiy  Id.,  306;  and  in  Stephens  v.  PencCj  56  Iowa,  257, 
the  case  of  Scharfenburg  v.  Bishop  was  followed,  the  case  be- 
ing a  controversy  between  the  mortgagee  and  an  execution 
creditor  of  the  mortgagor's.  In  Fejavary  v.  Broesch^  52  Iowa, 
88,  it  was  held  that  where  there  was  a  lease  of  a  farm  for  six 
years,  a  stipulation  therein  that  rents  due  and  to  become  dne 
under  the  lease  should  be  a  perpetual  lien  on  any  and  all  crops 
raised  on  the  farm  *  ♦  *  "whether  the  same  be  exempt 
from  execution  or  not,"  was  valid  between  the  parties.  The 
rights  of  creditors  were  in  no  way  involved  in  the  controversy. 

It  is  to  be  admitted  that  the  rule  that  property  not  in  being 
may  be  the  subject  of  a  valid  mortgage  is  opposed  to  the  rule 
of  the  common  law.  Scharfenburg  v.  Bishopy  supra;  Her- 
man on  Chattel  Mortgages,  86,  and  cases  cited.  And  it  will 
be  observed  that  this  court  is  not  committed  to  the  doctrine 
that  a  mortgage  upon  a  crop  to  be  planted  and  §rown  is  valid 
as  against  the  creditors  of  the  mortgagors. 

Whether  or  not  there  is  any  difference  in  principle  between 
a  mortgage  upon  crops  to  be  planted  and  grown  upon  specific 
land,  and  the  additions  made  to  the  stock  of  a  merchant  is  a 
question  somewhat  discussed  by  counsel  for  appellant.  It  is 
claimed  that  in  the  former  the  property  has  no  potential  being 
or  existence,  while  in  the  latter  the  additions  to  a  stock  of 
goods  are  merely  accretions  or  incidents  to  the  principal  thing 
included  in  the  mortgage.  It  is  diflBcult  to  draw  a  dear  or 
well-marked  distinction.  It  is  true  it  may  be  said  that  a  stock 
of  goods  is  in  the  nature  of  a  continuing  entity,  though  the 
articles  composing  the  stock  may  change,  while  in  case  of  a 
future  crop,  although  the  land  has  an  existence,  the  crop  has 
none,  and  the  land  not  being  mortgaged,  there  is  mnch  force 
in  favor  of  applying  the  ancient  rule  that  the  grant  of  a  thing 
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not  in  being  is  void.  Bat  we  have  no  occasion  to  determine 
this  qaestion  in  this  case,  simply  becaase  we  think  it  does  not 
necessarily  lie  in  our  pathway  in  determining  the  rights  of  the 
parties: 

II.  The  next  question  is  whether  the  description  of  the 
mortgaged  property  is  sufficient  to  charge  third  persons  with 
2 : :  notice  of  the  morto^aoro.     In  Smith  cfe  Co.  v.  Mc- 

indeflnlte  de-    _  ^,  _.  ^^°  ?    .         .,    ,  ,         .      . 

scriptton.  Lean^  2±  Iowa,  322,  it  is  said  that  a  description  ot 
property  in  a  chattel  mortgage  is  sufficient  if  it  is  such  as  to 
"  enable  third  parties,  aided  by  inquiries,  which  the  instrument 
itself  indicates  and  directs,  to  identify  the  property  covered  by 
it."  See,  also,  Tant  v.  Rarvey^  55  Iowa,  421.  It  will  be  ob- 
served that  in  all  the  cases"  cited  in  Smith  <&  Co,  v.  McLean, 
where  the  description  was  held  sufficient,  the  locus  of  the  prop- 
erty was  described  in  such  way  that  the  instrument  itself  in- 
dicated where  the  property  might  be  found  by  inquiry,  such 
as  all  the  "tools  and  chattels  belonging  to  the  mortgagor  in 
and  about  a  shop  occupied  by  him,"  and  all  the  property  "  now 
in  the  shop  owned  by  me,"  and  the  like. 

The  mortgage  which  is  in  controversy  in  this  action  falls  far 
short  of  any  description  to  which  our  attention  has  been  called. 
The  mortgage  itself  does  not  suggest  where  the  property  may 
be  found  in  Jones  county.  Whether  upon  premises  owned  or 
occupied,  or  in  the  possession  of  the  mortgagor  or  any  other 
named  person.  "All  the  crops  raised  by  me  in  any  part  of 
Jones  county  for  the  term  of  three  years,"  is  a  roving  descrip- 
tion, with  nothing  in  the  way  of  identification  to  suggest  in- 
quiry where  the  crops  may  be  found,  except  the  body  of  the 
coupty.  One  crop  may  be  in  one  place  in  the  county  for  one 
year  in  the  three,  and  another  place  for  another  year,  or 
there  may  be  crops  in  diflferent  parts  of  the  county  for  the 
same  year,  and  all  would  be  covered  by  this  mortgage,  if  the 
description  be  held  sufficient.  A  chattel  mortgage  ought  not 
to  be  a  drag-net  covering  a  whole  county  in  any  such  general 
terms.    Upon  the  subject  of  indefinite  and  uncertain  descrip- 
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tions  of  property  in  a  chattel  mortgage,  see  Pennin^on  v. 

Jones,  decided  by  this  court  at  last  term,  a?ite,  p.  37. 

Tiiese  views  lead  us  to  the  conclusion  that  the  judgment  of 

the  court  below  should  be 

Reversed. 


Gear  et  al.  v.  Schrei  et  al. 


I  57    066 
no  _43n 

j^j   gjjj  1.  Voluntary  Coaveyanoo :  by  insolvent:  evidence.    Where  an  in- 

^ —  solvent  paid  the  consiibration  for  certain  real  estate,  and  procured  the 

conveyance  of  the  samo  to  his  wife,  it  was  held  not  to  differ  from  a  vol- 
untary conveyance  made  by  a  husband,  while  insolvent,  to  his  wife;  and 
that  the  property  was  properly  subjected  to  the  payment  of  the  hos- 
baod's  debts. 

2.  Chattel  Moirtgago :  foreclosure  op:  good  faith.  Evidence  of  the 
foreclosure  of  a  chattel  mortgage  and  sale  of  the  property  considered; 
heldf  that  no  want  of  good  faith  or  diligence  on  the  part  of  the  mort- 
gagees was  shown. 

Appeal  from  Des  Moines  Circuit  Court. 
Wednesday,  March  23. 

Action  to  subject  certain  town  lots,  the  title  to  which  is  in 
the  defendant  Caroline  Schrei,  to  the  payment  of  certain  judg- 
ments held  by  the  plaintiffs  against  the  defendant  Adolph 
Schrei,  husband  of  Caroline  Schrei.  The  lots  were  conveyed  to 
Caroline  Schrei  by  one  Widick,  but  the  plaintiffs  aver  that  they 
were  purchased  of  Widick  b}'  Adolph  Schrei ;  that  they  were  paid 
for  by  a  consideration  furnished  by  him,  and  were  in  fact  his 
property.  The  defendants  deny  that  the  lots  are  the  property 
of  Adolph  Schrei,  and  aver  that  they  are  the  property  of  Caro- 
line Schrei,  and  were  paid  for  by  a  consideration  furnished  by 
hen 

The  defendant,  Adolph  Schrei,  sets  up  a  counter-claim. 

The  court  held  that  the  lots  were  the  property  of  Adolph 
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Sclirei,  and  that  the  counter-claim  whs  without  foundation, 
and  rendered  a  decree  accordingly.     The  defendants  appeal. 

T.  J.  Truloch^  for  appellants. 

HammacTc^  II o  ward  <J&  Virgin^  for  appellees. 

Adams,  J. — T.  The  evidence  shows  clearly  that  at  the  time 
of  the  execution  of  the  deed  of  the  lots  by  Widick  to  Mrs. 
I.  voLux-  Schrei,  her  hnsband  was  largely  in  debt  and  inf^ol- 
veyancerby  venti  that  he  owed  the  debts  for  which  the  ludir- 
evidence.  ments  in  question  were  rendered;  that  the  trade 
for  the  lots  was  negotiated  wholly  by  him;  that  Mrs.  Schrei 
had  no  knowledge  that  a  deed  of  the  lots  had  been  executed  to 
her  until  long  after  it  was  done,  and  that  the  consideration  re- 
ceived by  Widick  was  the  cancellation  of  certain  indebtedness 
due  from  him  to  her  husband.  Her  claim  to  the  lots,  if  it  has 
any  support  at  all,  is  to  be  found  in  the  testimony  of  her  hus- 
band which  is  in  these  words:  "I  owed  my  wife  $350,  which 
I  used  in  my  business.  I  turned  these  lots  over  to  secure 
her." 

But  in  our  opinion  the  evidence  does  not  show  that  he  owed 
his  wife  anything.  The  pretended  indebtedness  arose  by  rea- 
son of  the  fact  that  Mrs.  Schrei's  father,  one  Steinmeyer,  ad- 
vanced to  her  husband  $350,  of  which  he  was  to  have  the  use 
during  Stein meyer's  life,  unless  the  money  was  needed  by 
Steinmeyer,  and  in  case  it  was  not  needed  it  should,  at  Stein- 
meyer's  death,  be  regarded  as  an  advancement  to  Mrs.  Schrei. 
Steinmeyer  is  still  alive.  He  has  not  parted  with  his  claim  to 
the  money,  and  Mrs.  Schrei  has  not  yet  acquired  any  riglit 
therein.  The  conveyance  then  does  not  differ  in  any  essential 
respect  from  a  voluntary  conveyance  made  by  a  husband  while 
insolvent  to  his  wife.  We  think  that  the  court  correctly  held 
that  the  plaintiffs  were  entitled  to  subject  the  lots  to  the  pay- 
ment of  their  judgments. 

II,    Tlie  counter-claim  is  based  upon  the  alleged  facts  that 
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Adolph  Schrei  executed  to  the  plaintift'  a  chattel  mortgage  to 
2.  CHATTEL     secure  the  judgments  in  question;  that  the  plaint- 
'oreciosure      iflfs  took  i)os8es8ion  of  the  mortgaged   property, 
^^^'  and  disposed  of  the  same,  and  never  fully    ac- 

counted therefor. 

There  was,  at  least  in  form,  a  foreclosure  of  the  mortgage 
by  a  public  sale  of  the  mortgaged  property  to  the  plaintiffs. 
Schrei  contends  that  the  sale  was  not  valid  because  the  prop- 
erty was  sold  in  bulk,  and  without  being  properly  shown,  and 
because  it  was  understood  between  him  and  the  plaintiffs  that 
he  was  not  concluded  by  the  sale. 

The  arrangement  between  the  parties  appears  to  have  been 
that  the  property  should  be  offered  in  bulk;  that  the  plaintiffs 
should  bid  thereon  the  sum  of  $200;  that  if  they  became  the 
purchasers  Schrei  should  be  credited  with  what  the  plaintiffi 
could  realize  in  the  disposition  of  the  property.  Both  parties 
seem  to  have  acted  upon  this  agi^eemeut.  Schrei  has  been 
credited  between  throe  and  four  hundred  dollars* 

Considerable  evidence  was  introduced  for  the  purpose  of 
showing  that  the  mortgaged  property  was  worth  more  than  was 
realized,  and  that  it  has  not  been  properly  disposed  of.  It  is 
sufficient  to  say  that  upon  a  separate  reading  of  the  evidence 
we  have  all  reached  the  conclusion  that  no  want  of  good  faith 
or  diligence  on  the  part  of  the  plaintiffs  has  been  shown. 

In  our  opinion  the  decree  of  the  Circuit  Court  is  fully  sus- 
tained and  must  be. 

Affibiced. 
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The  State  v.  Knowles. 

1.  Intoxioating  Liqours:  unlawful  sale  bt  bbqistrred  phabma« 

oiBT.  Where  a  registered  phaxmaoist  sold  a  pint  of  whisky  to  a  stran- 
ger upon  his  mere  statement  that  he  wanted  it  for  medicine,  it  was  held 
that  the  court  could  well  have  found  the  liquor  was  sold  as  a  beverage,  in 
violation  of  the  pharmacy  law  of  1880;  and  that  a  judgment  of  convic- 
tion would  not  be  disturbed. 

2.  :  — - — .  JUBI8D19TION  OF  JUSTICE  OF  THE  PEACE.    A  prosecution 

under  the  pharmacy  law  of  1880,  for  the  sale  of  intoxicating  liquors  as 
a  beverage,  is  within  the  jurisdiction  of  a  justice  of  the  peace. 

Appeal  from  Poweshiek  District  Court. 

Wednesday,  Maboh  22. 

An  information  was  filed  before  a  jastico  of  the  peace 
charging  that  the  defendant  sold  to  W.  OiiUison  intoxicating 
liquor.  The.defendant  was  convicted  by  the  justice  and  ap- 
pealed to  the  District  Oourt,  where  he  was  again  convicted, 
and  appeals  to  this  court. 

John  F,  Lcbeey  and  T,  0,  Beedj  for  appellant. 

Smith  JfoPhersofij  Attorney-general  for  the  State. 

Sbevebs,  On.  J. — The  trial  was  had  before  the  District 
Court  without  the  intervention  of  a  jury,  upon  an  agreed  state- 
ment of  facts.  No  objection  is  made  to  the  manner  the  case 
was  tried  in  the  District  Oourt.  The  principal  error  relied  on, 
in  substance,  is  that  the  court  erred  in  finding  the  defendant 
guilty  under  the  facts  agreed  upon.  The  stipulation  is  as  fol- 
lows: 

'^Ist.  The  defendant  is  a  physician  and  registered  pharmacist, 
and  runs  and  keeps  a  drug  store  at  Searsboro,  in  said  county. 

"2d.  That  on  or  about  the  18th  day  of  May,  1881,  one  Wil- 
liam Cullison,  a  stranger  to  the  defendant,  called  at  defendant's 
1.  nrroxioA-  drug  Store  and  asked  if  they  had  whisky.  The  de- 
imiawful5iaie'  fendant  said  they  had.    Cullison  then  said  he 

by  registered  '^ 

phannacist.    wanted  a  pint.    The  defendant  told  him  he  was 
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not  allowed  to  sell  it  except  for  medicine.  Ciillison  replied 
that  he  needed  it  for  medicine,  that  he  was  accustomed  to 
taking  it,  and  wanted  it  for  medicine. 

*'The  defendant  then  sold  him  one  pint  of  whisky  and  he 
signed  his  name  on  a  book  kept  by  the  defendant,  showing 
that  he  got  a  pint  of  whisky  for  medicine.  Said  Cnllisou  had 
no  prescription  from  any  physician.  The  defendant  did  not 
examine  him  or  prescribe  whisky  for  him,  but  simply  sold  it 
to  him  on  his  statement  that  he  wanted  it  for  medicine,  in  re- 
sponse to  the  defendant's  statement  that  he  could  not  sell  it 
except  for  medicine. 

''The  only  question  is  whether  such  a  sale  is  in  violation  of 
law,  or  whether  the  pharmacy  law  authorizes  or  makes  sach 
sales  lawful. 

"The  State  claims  it  was  merely  an  evasion  of  the  law,  or  au 
attempt  at  evasion  of  the  law,  for  the  suppression  of  the  un- 
lawful sale  of  intoxicating  liquors.  The  defendant  claims 
that  under  the  pliarm^icy  law  he  has  the  right  to  sell  whisky 
to  any  one  who  calls  for  it  and  says  it  is  for  medicine,  un- 
less he  has  reason  to  know  that  it  is  wanted  for  an  improper 
purpose.'* 

In  1880  the  General  Assembly  passed  an  act  to  "regulate 
the  practice  of  pharmacy  and  the  sale  of  medicines  and  poi- 
sons." Miller's  Code,  page  950.  It  provides  that  registered 
pharmacists  and  "  apothecaries  *  *  *  shall  have  the  right 
to  keep  and  sell  under  such  restrictions  as  herein  provided  all 
medicines  and  poisons  authorized  by  the  National  American 
or  United  States  dispensatory  and  pharmacopoei  as  of  recog- 
nized medicinal  utility."  It  is,  however,  further  provided  it 
shall  not  be  "lawful  for  any  licensed  or  registered  druggist  or 
pharmacist  to  retail,  or  sell,  or  give  away,  any  alcoholic  liquors 
or  compounds  as  a  beverage." 

Previous  to  and  at  the  time  of  the  passage  of  the  foregoing 
act  the  sale  of  intoxicating  liquors  was  absolutely  prohibited 
except  by  a  person  duly  licensed  for  that  purpose.     Code,  §§ 
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1523, 1526,  1540.  It  is  insisted  the  act  of  1880  repeals,  or  is 
so  in  conflict  with  the  foregoin<]f  sections  that  the  same,  as  to 
druggists,  cannot  be  enforced,  and  that  druggists  now  have  the 
right  to  sell  intoxicating  liquor  to  any  person  who  purchases 
the  same  for  and  as  medicine;  the  argument  being  that  the 
several  dispensatories  mentioned  in  the  statute  recognize  such 
liquors  as  being  of  "medicinal  utility,"  and  therefore  express 
power  is  conferred  on  druggists  to  sell  the  same.  Conceding 
this  to  be  so  it  is  equally  certain  druggists  cannot  sell  intoxi- 
cating liquors  as  a  beverage.  This  being  so,  we  turn  to  the 
agreed  statement  of  facts,  and  therefrom  conclude  this  was 
left  a  debatable  or  unsettled  question  to  be  determined  by  the 
jury,  or  rather,  in  this  case,  by  the  court.  Certain  facts  are 
agreed  upon  which  it  may  be  said  tend  to  show  the  liquor  was 
sold  as  medicine,  but  the  ultimate  fact,  whether  sold  as  a  bev- 
erage or  medicine,  is  not  agreed  upon,  but  left  open  to  be  de- 
termined from  the  evidence,  that  is,  facts  agreeed  on. 

We  incline  to  think,  it  is  true,  liquors  might  be  prescribed 
by  a  physician,  and  yet  the  circumstances  surrounding  the 
transaction  might  be  such  as  to  warrant  the  jury  in  concluding 
the  liquor  was  sold  as  a  beverage.  Conceding  a  person  may 
prescribe  for  himself  and  lawfully  determine  he  should  take 
intoxicating  liquors  as  medicine,  and  that  a  drugojist  in  such 
case  may  lawfully  sell  such  liquor,  it  does  not  follow  that  it 
is  always  so  prescribed  or  sold.  It  is  undoubtedly  true,  the 
claim  that  it  is  taken  as  and  sold  as  medicine  may  be  a  subter- 
fuge, and  thatwhile  in  form  sold  as  medicine,  it  was  in  fact  a 
beverage,  and  so  understood  by  both  buyer  and  seller.  The 
druggist  must  act  in  good  faith,  and  the  mere  fact  that  a  per- 
son says  he  wants  intoxicating  liquors  as  medicine  will  not  ex- 
onerate the  druggist,  if  the  circumstances  are  such  as  to  war- 
rant the  court  or  jury  in  concluding  that  in  truth  and  in  fact 
it  was  sold  as  a  beverage.  We  have  no  means  of  knowing 
upon  what  ground  the  court  below  proceeded.  But  we  are  of 
the  opinion  tliat  under  the  agreed  facts  the  court  could  well 
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have  found  the  liquor  was  sold  in  fact  as  a  beverage,  and, 
therefore,  under  the  settled  practice,  we  cannot  interfere  with 
such  finding. 

It  is  urged  the  act  of  1880  prescribes  that  the  penalty  for  a 
violation  of  its  provisions  may  be  a  tine  of  one  hundred  dol- 
2.  — : :  lars,  and  for  "repeated  violations"  the  name  of 

Jurisdiction  tr-      •»  -i     ii    i  .1  .  1 

of  Justice.  the  offender  shall  be  stncken  Irom  the  register. 
It  is  urged  that  a  justice  cannot  fine  an  oflTender  in  a  greater 
sum  than  one  hundred  dollars,  and,  therefore,  because  of  the 
additional  penalty,  the  justice  of  the  peace  did  not  have  juris- 
diction of  this  prosecution.  We  think  this  claim  is  unsound, 
because  the  justice  did  not  have  the  power  to  strike  the  name 
of  the  defendant  from  the  register.  Besides  this,  this  ofiense 
is  the  first  violation  of  the  act  committed  by  the  defendant. 

Affibiced. 


Lawson  r.  The  C,  R  I.  &  P.  R.  Co. 

1.  Railroads:  iTBaLiosNCB:  special FiNDnrcM:  instruction.  Several 
cattle  were  killed  and  iigored  by  separate  trains  of  defendant.  In  ai 
action  for  the  entire  damage  the  defendant  asked  for  special  findings  a. 
to  the  amonnt  of  damage  done  by  each  train.  The  coart  submitted  the 
questions  with  an  instruction  that  if  the  jury  found  that  damage  was 
done  by  both  trains,  and  that  one  train  was  operated  with  reasonable 
care,  then  they  should  answer  the  questions.  No  special  findings  werv  re- 
turned with  the  general  verdict,  whereupon  the  defendant  moved  to  re- 
quire the  jury  to  return  answers  to  the  questions,  which  motion  was 
overruled.  Held,  that  the  instruction  was  correct  and  the  motion  prop- 
erly overruled;  that  under  the  general  verdict  the  questions  asked  be- 
came immaterial;  and  that  the  statute,  section  2S08,  Code,  does  not  re- 
quire special  findings  of  immaterial  facts. 

2. : :  evidencb:  suFPiciRifCT  op  to  SUSTAIN  VERDICT.  Where 

the  evidence  of  negligence  does  not  show  such  an  absence  of  proof  as  to 
authorize  the  conclusion  that  the  verdict  was  the  result  of  passion  or 
prejudice,  the  judgment  will  not  be  disturbed. 
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Appeal  from  Wayne  Circtcit  Court. 

Thursday,  Majkoq  23. 

Action  to  recover  the  value  of  certain  cattle  killed  by  trains 
npon  defendant's  railway  at  the  crossing  of  a  public  road. 
There  was  a  judgment  upon  a  verdict  for  plaintiff;  defendant 
appeals. 

Vei^milion  dk  Vermilion^  for  appellant. 

E.  S.  Hart^  for  appellee. 

Beck,  J. — I.  The  evidence  introduced  at  the  trial  of  thii 
case,  in  the  court  below,  shows  that  a  freight  train  upon  de 
fendanc's  railroad  struck  and  killed,  or  injured,  at  the  crossing 
of  a  highway,  two  or  three  cattle  belonging  to  plaintiff.  Thest 
cattle  were  a  part  of  a  drove  of  140  or  150,  which  at  the  tim< 
were  at  or  near  the  crossing.  The  cattle,  after  the  accident 
gathered  in  great  numbers  upon  the  crossing,  being  attractec 
by  the  blood  from  the  animals  which  were  killed  or  injured 
A  passenger  train  followed  in  close  proximity  to  the  freigh) 
train  and  ran  into  the  herd  gathered  upon  the  crossing,  killing 
and  injuring  six  or  seven  more.  It  does  not  clearly  appeal 
from  the  testimony  what  number  was  injured  by  each  separate 
accident,  but  it  is  shown  that  by  both,  seven  were  killed  and  two 
injured.  There  is  no  dispute  as  to  the  facts  thus  far.  The 
contention  involves  the  question  of  negligence  on  the  part  of 
defendant,  the  evidence  bearing  upon  this  branch  of  the  case 
being  conflicting. 

II.     The  defendant  requested  the  court  to  submit  the  fol- 
lowing questions  to  the  jury  for  special  findings:  "How  many 
1.  RAiLBOABs:  cattlc  wcrc  killed  by  the  freight  train,  and  what 
special  find-     were  they  worth?    How  many  cattle  were  injured 
tions.  j,y  the  freight  train,  and  what  was  the  damage  done 

to  them?    How  many  cattle  were  killed  by  the  passenger  train, 
and  what  were  they  worth?    How  many  cattle  were  injured 
Vol.  LVIl— 48 
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by  tlie  passenger  train,  and  to  what  amount  were  they  dam- 
aged ?" 

Tlie  interrogatories  were  submitted  under  the  following  in- 
struction : 

"12.  Ifyou  find  from  the  evidence  that  both  defendant's 
said  freight  train  and  passenger  train  struck  and  injured 
plaintifi^s  cattle,  and  ifyou  further  find  that  said  collision  was 
caused  by  the  negligence  of  defendant's  employes  operating 
one  of  said  trains,  but  that  the  other  train  was  operated  wiih 
reasonable  care  at  the  time,  then  you  will  answer  the  follow- 
ing special  questions." 

Uuder  the  instruction  the  questions  were  not  answered  by 
the  jury.  When  the  verdict  came  in  the  defendant's  counsel 
njoved  the  court  to  require  the  jury  to  retire  and  return  special 
findings  in  response  to  the  questions.  The  motion  was  over- 
ruled. Theactjon  of  .the  court  in  overruling  this  motion,  and 
in  directing  the  jury  touching  their  special  findings  by  the  in- 
struction just  quoted,  is  the  first  ground  of  complaint  urged 
►ijion  our  attention  by  defendant's  counsel. 

We  think  the  instruction  in  question  is  correct.  There 
jould  no  benefit  or  advantage  result  to  defendant,  in  case  the 
jury  should  find  that  there  was  negligence  in  running  both 
trains,  to  determine  the  value  and  nnmber  killed  or  injured  by 
each.  In  such  case  the  special  questions  were  immaterial,  aud 
therefore  the  court  properly  refused  to  require  an  answer 
thereto.  The  statute,  Code,  section  2808,  relied  upon  by  de- 
fendant's counsel  to  support  his  position,  cannot  be  construed 
to  require  special  findings  of  immaterial  facts. 

The  jury  having  in  the  general  verdict  necessarily  found 
defendant  guilty  of  negligence  in  running  both  trains,  for  the 
reasons  just  expressed,  it  becomes  immaterial  to  determine 
the  number  and  value  of  the  cattle  injured  by  the  separate  ac- 
cidents. The  motion,  after  the  verdict,  for  special  findings  was 
properly  overruled. 

III.    Counsel  for  defendant  insist  that  the  evidence  fails  to 
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support  the  finding  of  the  jivry  to  the  eflfoct  that  defendant  was 
2. — : :  chargeable  with  neffliffence.     It  cannot  be  fairly 

evidence :  ,.,,  ,  ,,  ^  i. 

sumoiency  of.  claimed  that  there  was  snch  absence  oi  proof  upon 
this  point  of  the  case,  as  to  authorize  the  conclusion  that  the 
verdict  was  the  result  of  prejudice  or  passion.  The  testimony 
shows  that  for  at  letist  one  hundred  rods  the  crossing,  and  the 
space  adjacent,  were  in  plain  view  of  the  engineers  and  others  in 
charge  of  the  approaching  trains.  One  hundred  and  forty  or 
fifty  cattle  were  collected  near  the  crossing,  some  of  them  upon 
it,  as  the  passenger  train  came  up.  There  was  evidence  tend- 
ing to  establish  that  efforts,  dictated  by  ordinary  care,  were  not 
used  to  stop  or  check  the  si)eed  of  the  train.  The  collection 
of  so  great  a  number  of  cattle  near  a  crossing  was  a  source  of 
Sanger  and  the  persons  in  charge  of  the  train  were  sutiiciently 
warned  of  the  danger  by  seeing  the  cattle  there.  If  these  per- 
sons did  not  see  the  cattle,  the  case  is  not  different,  for  by  the 
exercise  of  ordinary  care  and  watchfulness  they  could  have 
seen  the  animals.  We  conclude  that  the  judgment  cannot  be 
disturbed  on  the  ground  that  the  verdict  lacks  the  support  of 
the  evidence. 

No  questions,  other  than  those  we  have  considered,  are  dis- 
cussed by  defendant's  counsel.     The  judgment  of  the  Circuit 

Court  is 

Affibmed. 


Slooumb  v.  The  C,  B.  &  Q.  R  Co. 

Bailroads:  right  of  way:  lands  gonvbtkd  sxtbjeot  to.  Premises 
acljacent  to  a  railroad  were  conveyed  to  plaintiff,  '*  subject  to  any  ri^hfe. 
of  way,  said  railroad  may  own  over  the  same."  The  railroad  company 
had  previously  become  entitled  to  thirty-five  feet  in  width  from  the 
center  line  of  its  track  as  right  of  way,  but  there  was  nothing  of  record 
showing  \he  extent  of  such  easement.  The  railroad  was  in  operation 
at  the  time,  and  a  fence  had  been  constructed  on  one  side  near  the  track. 
ffeld^  that  plaintiff  was  advised  by  the  presence  of  the  railroad  and  the 
recitals  in  the  conveyances  that  the  railroad  company  claimed  a  right 
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of  way  oyer  the  premises,  and  by  inqairy  could  have  loomed  the  extent 
of  that  right;  and  that  she  mast  be  regarded  as  haying  notice  of  all  the 
facts  which  due  and  timely  inquiry  would  haye  elicited. 

2.  : :  ADYBRSB  POSSESSION.    Under  the  fects  in  this  case  the 

plaintiff  being  affected  with  notice  of  the  acquisition  of  an  easement 
oyer  the  premises  by  the  railroad  company,  could  not  acquire  title  to 
any  portion  of  the  right  of  way  by  adyerse  possession. 

8.  :  DIVERSION  OF  COUBSB  OF  STREAM:  ESTOPPBi-    Where  the 


plaintiff  stood  by  and  saw  the  defendant  at  great  expense  diyert  the 
course  of  a  small  stream,  which  previously  had  touched  the  corner  of  her 
premises,  without  objection,  until  the  work  of  such  diversion  had  been 
completed,  she  will  not  be  entitled  to  a  mandatory  injunction  restoring 
the  stream  to  its  original  channel: 

The  rule :  **  He  who  is  silent  when  he  ought  to  speak  will  not  be  heard 
to  speak  when  he  ought  to  keep  silent,'*  applied. 

Appeal  J^rom  Des  Moines  District  Court, 

Thursday,  March  23. 

On  the  19tli  day  of  June,  1880,  the  plaintiff  filed  her  peti- 
tion  allescino:  that  she  is  the  owner  of  a  tract  of  land  contain- 
ing  two  and  40-100  acres,  and  that  the  B.  ife  M.  R.  R>  Co 
and  its  successors,  the  C,  B.  &  Q.  R'y  Co.,  have  operated  a 
railway  adjacent  to  said  premises  for  the  past  twenty-five  years; 
and  that  the  defendant,  the  C,  B.  &  Q.  R  y  Co.,  has  eutered 
upon  and  threatens  to  use  for  railway  purposes  a  strip  of  said 
premises  of  the  width  of  about  twenty-one  feet,  and  of  the 
length  of  about  three  hundred  and  fifty  feet,  without  the  con- 
sent, and  without  any  effort  to  secure  any  right  of  the  plaintiff. 
Tlie  plaiutlif  prays  for  an  injunction  to  restrain  the  defendant 
from  WMug,  entering  upon,  or  in  any  manner  interfering  with 
the  land  of  plaintiff. 

On  the  15th  day  of  November,  1880,  the  plaintiff  filed  an 
amen(lin(Mit  to  her  petition  alleging,  that  defendant  has 
threatetKi  1,  und  is  about  to  permanently  divert  Hawkeve 
Creek,  a  n  ttunil  stream  of  water  that  has  always  flowed  over 
said  land  of  plaintiff,  and  to  accomplish  said  diversion  defend- 
ant has  cut  a  new  channel  for  said  creek  opposite  to  the  land 
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of  plaiDtifT,  and  filled  in  the  bed  of  the  creek  at  a  point  jast 
above  the  plaintiff's  premises,  whereby  the  plaintiff  is  deprived 
entirely  of  the  flow  of  said  water  on  her  premises.  The 
plaintiff  prays  that  an  injunction  may  be  granted  to  restrain 
said  defendant  from  diverting  and  turning  said  channel  in 
Hawkeye  Creek  off  from  plaintiff's  premises.  The  court  en* 
tored  a  decree  giving  to  the  plaintiff  the  right  of  possession  of 
the  strip  of  ground  in  controversy,  and  enjoining  the  defend- 
ant from  interfering  therewith,  without  first  making  compensa- 
tion as  required  by  law,  and  dismissing  the  plaintiff's  petition 
as  to  the  relief  asked  for  the  diversion  of  Hawkeye  Creek,  and 
ordering  that  the  plaintiff  be  left  to  her  remedy  at  law.  Both 
parties  appeal. 

T.  C.  Whitely  and  P.  Henry  Smyth  <&  Son,  for  plaintiff. 

Sail  i&  Hvston  and  J.  W.  Bh/the,  for  defendant. 

Day,  3".— I.  Prior tal  85S  C.  Elange  and  G.  C.  Wilhelm  owned 
'Crtain  land,  embracing  the  premises  in  controversy,  and  agreed 
.railroads:  ^"  P^^^^  ^^  allow  the  B.  &  M.  R  R'y  Co.  a  right  of 
co^^l^eyaace^'  Way  seventy  feet  wide  over  the  same,  in  considera- 
subjcct  to       ^j^^  ^^.  ^j.j^Jq  g^j.g  ^Q  j^  performed  by  said  railway 

company.  Under  this  agreement  the  railway  company  entered 
upon  said  land  and  constructed  its  road  over  it  A  fence  was 
constructed  about  fourteen  feet  from  the  center  line  of  the  rail- 
way, but  the  evidence  does  not  show  by  whom  this  fence  was 
built.  Afterward  Wilhelm  and  Range  commenced  an  action 
against  the  B.  &  M.  R.  R'y  Co.,  alleging  that  it  had  failed  to 
perform  the  conditions  of  its  agreement,  and  claiming  $3,000 
damages.  The  trial  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  $449,  which  the  B.  &  M.  R.  R'y  Co.  paid.  In 
,  1868  the  executor  of  the  estate  of  G.  C.  Wilhelm  conveyed  an 
undivided  half  of  the  property  in  controversy  to  the  plaintiff 
and  C.  Range,  describing  it  as  running  to  the  center  of  the  B. 
&  M.  R.  Railroad,  and  thence  along  said  railroad  one  chain 
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and  fifty  liuks,  cootaiiun^  2  and  40-100  acres,  ''subject  to  any 
right  of  way  said  railroad  company  may  own  over  the  same." 
In  1869  C.  Range  conveyed  an  undivided  half  of  said  premise 
to  the  plaintiff,  describing  it  as  above,  "  subject  to  right  of 
way  of  said  railroad  company."  The  plaintiff  went  into  pos- 
session of  said  premises  in  18G9,  under  these  conveyances,  aiid 
has  continued  in  possession  ever  since.  The  front  of  these 
premises  was  about  fifteen  feet'  above  the  grade  of  the  street 
The  plaintiff  caused  the  earth  to  be  removed  from  the  front, 
and  taken  to  the  rear  of  the  premises,  raising  them  about  four 
feet  on  the  side  next  to  the  i-ailroad.  Uj>on  this  the  plaintiff 
planted  raspberry  l>ushe6  and  cherry  trees,  and  had  an  aspara- 
gus bed  and  a  pie-plant  bed.  The  defendant,  the  C,  B.  &  Q. 
E  y  Co.,  succeeded  to  the  rights  of  the  B.  &  M.  R.  Rj  Co., 
and,  in  June,  IbSO,  moved  the  fence  in  upon  the  plaintifi''s  in- 
closure  twenty -one  feet,  and  proceeded  to  construct  an  addi- 
tional railway  track.  It  is  to  restrain  the  construction  of  this 
track  that  this  action  is,  in  part,  instituted. 

As  against  Wilhelm  and  Range,  it  cannot  be  doubted  that, 
by  their  parol  license,  and  the  B.  &  M.  R.  Ry  Co.'s  entering 
upon  the  land  and  constructing  its  railway,  and  the  sub:>equent 
payment  of  the  damages  assessed  on  account  of  its  failure  to 
perform  its  agreement,  it  acquired  a  right  of  way  thirty -five 
leet  in  width  from  the  center  of  its  track.  The  easement 
which  the  railway  company  thus  acquired  was  obtained  by 
contract,  and  though  resting  in  parol  could  not  be  revoked  by 
"Wilhelm  and  Range.  Washburne  on  Easements  and  Servi- 
tudes, page  24,  and  cases  cited  in  notes. 

When  the  plaintiff  acquired  her  interest  in  the  property 
from  the  estate  of  Wilhelm  and  Range,  the  fence  stood  within 
fourteen  feet  of  the  railroad  track,  and  there  was  nothing  upon 
record  from  which  the  extent  of  the  easement  could  be  deter- 
mined. "  The  plaintiff,  however,  was  advised  by  the  presence 
of  the  railroad,  and  by  the  recitals  in  the  conveyances  of  the 
property  to  her,  that  the  railway  company  claimed  a  right  of 
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way  over  the  premises,  and  the  property  was  conveyed  to  her 
subject  to  that  right  The  plaintiff  was  also  advised  by  the 
law  that  this  right  of  way  might  extend  to  the  width  of  one 
hundred  feet,  or  fifty  feet  from  the  center  of  tlie  railroad  track. 
Ilaving  this  information,  and  being  thus  affected  with  notice, 
it  was  the  duty  of  the  plaintiff  to  inquii*e  of  the  railroad  com- 
pany what  right  it  claimed  in  the  premises.  If  the  plaintiff 
had  made  this  inquiry  she  \vould  have  ascertained  that  the 
railroad  company  claimed  a  right  of  way  extending  thirty -live 
feet  from  the  center  of  its  track.  She  must  be  regarded  as 
having  notice  of  all  the  facts  which  due  and  timely  inquiry 
would  have  elicited.  •  Marratt  v,  Deihl^  37  Iowa,  250. 

The  plaintiff  insists  that  her  right  to  the  strip  in  question 
has  become  absolute  by  adverse  possession.  She  relies  upon 
2.  — :  :  the  casd  of  Daviea  v,  Heuhner^  45  Iowa,  574.  In 

adverse  pos- 
session, that  case  no  portion  of  the  width  of  the  road  had 

ever  been  opened  or  used  from  the  time  the  road  was  es- 
tablished, in  1846,  until  the  institution  of  the  suit,  a  period  of 
thirty  years,  and  the  plaintiff  had  fenced  and  been  in  the 
actifal  use  of  one-half  of  the  width  of  the  road  for  a  period  of 
more  than  ten  years.  The  decision  is  grounded  mainly  upon 
the  fact  that  no  portion  of  the  road  had  ever  been  used.  It  is 
apparent  that  the  case  is  not  at  all  analogous  to  the  one  at  bar, 
in  which  the  railroad  company  constructed  its  road  prior  to 
1858,  and  has  ever  since  continued  to  occupy  and  use  a  por- 
tion of  the  width  of  its  right  of  way.  There  can  be  no  differ- 
ence in  principle,  in  the  application  of  the  statute  of  limita- 
tions, in  the  case  of  a  party  affected  with  notice  of  the  acqui- 
sition of  an  easement  by  an  irrevocable  parol  license,  and  the 
application  of  such  statute  to  an  easement  acquired  by  grant 
or  deed. 

In  Barlow  v.  The  C,  R.  I.  <&  P.  Ry  Co.,  29  Iowa,  276,  a 
right  of  way  was  conveyed  by  deed  to  the  M.  <&  M.  R'y  Co.  in 
1853,  which  the  0.,  R  I.  &  P.  R'y  Co.  acquired  in  1866,  and 
then  constructed  its  road.     It  was  held  upon  demurrer  to  the 
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answer  that  the  rio;ht  of  way  Wiis  not  affected  by  non-user,  and 
that  the  statute  of  Hraitatloii  did  not  bar  the  defendant's  right, 
notwithstanding  the  fact  that  the  answer  alleged  that  the  lands 
over  which  the  right  of  way  was  claimed,  daring  this  whole 
])eriod  of  thirteen  years,  had  been  fenced  and  used  for  agrical- 
tural  purposes.  This  case,  it  seems  to  us,  is  decisive,  that  the 
defendant's  right  to  the  twenty-one  feet  in  question  is  not 
barred  by  the  possession  of  the  plaintiff.  The  plaintiff's  pos- 
session was  not  adverse  to,  nor  inconsistent  with,  the  right 
of  defendant  to  occupy  the  whole  right  of  way,  whenever 
it  became  necessary  or  desirable  for  it  to  do  so.  See  TeahU 
V.  Niice,  2  Whart.,  123;  Smyles  v.  Hastings,  22  N.  T., 
217;  Foxv.  Uart^  11  Ohio,  414.  In  our  opinion  the  court 
erred  in  restraining  the  defendant  from  the  use  of  the  strip  of 

and  in  question. 

II.  The  property  in  question  is  situated  within  the  corpor- 
ate Tunits  of  the  city  of  Burlington.  Hawkeye  Creek  flowed 
t. :  di-     th^ough  the  city,  touching  upon  a  corner  of  plaint- 

coureof         iff's  premises.   The  railroad  company  crossed  this 

St ivam: estop-  i    .      .'iv, 

pel.  creek   on   two    bridges, '  one    near  to   plaintiff  s 

premises,  and  the  other  about  six  or  seven  hundred  feet  there- 
from. The  railroad  company  has  filled  in  the  bed  of  the 
creek  at  these  two  crossings,  and  turned  the  channel  of  the 
creek  along  the  side  of  the  railway  most  remote  from  plaintiff's 
premises,  so  that  the  bridges  are  dispensed  with,  and  the  creek 
does  not  touch  the  plaintiff's  property.  The  evidence  shows 
that  Hawkeye  Creek  does  not  furnish  a  steady  flow  of  water 
that  is  fit  for  use;  that  it  has  no  value  for  manufacturing  pur- 
]x>ses,  but  that  it  is  a  small  stream  at  all  times  when  not  swol- 
len by  freshets,  hardly  worthy  of  the  name  of  creek,  except  in 
wet  times,  and  is  simply  ajcind  of  sewer  for  the  water  of  the 
hills,  having  considerable  swell  at  times,  but  that  during  rains 
it  sometimes  attains  big  proportions,  becoming  an  enemy  that 
has  to  be  guarded  against,  and  that  the  proi>erty  was  benefited 
by  the  change.     The  work  of  changing  the  creek  was  com- 
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meiiced  in  June,  and  finished  on  the  10th  day  of  September, 
1880,  at  a  cost  of  $5,302.92.  Although  this  action  was  com- 
meuced  on  the  19th  day  of  June,  1880,  it  was  not  until  the 
15th  day  of  November,  after  the  work  had  been  fully  com- 
pleted, that  the  amendment  to  the  petition  was  filed  asking 
relief  on  account  of  th6  changing  of  the  channel  of  the  stream. 
The  plaintilF  insists  that  she  is  entitled  to  a  mandatory  ihjuuc- 
tion,  compelling  the  defendant  to  restore  the  stream  to  its 
original  channel.  The  plaintiflF  relies  mainly  upon  the  cases 
of  Coming  v.  The  Troy  Iron  <&  Nail  Factory^  40  N.  Y., 
191  (1  Hand  ),  and  Pugh  v.  Golden  Valley  Ry  Co.,  10  Re- 
porter,  page  349.  In  Coming  v.  The  Troy  Iron  db  Nail 
Factory,  a  mandatory  injunction  was  allowed  requiring  the 
Testoratiou  of  a  stream  to  its  natural  channel,  notwithstanding 
Uie  fact  that  the  defendant  had,  with  the  knowledge  and  ex- 
press approval  of  the  plaintiff,  constructed  works  of  a  per- 
nanent  and  expensive  character  for  the  diversion  of  the  stream, 
md  was  operating  extensive  machinery  on  its  own  land  by 
neans  of  such  diversion.  In  this  case,  however,  the  stream 
ivas  of  the  capacity  of  twenty  horse  power,  and  was  valuable 
for  manufacturing  purposes,  and  the  defendant  owned  the 
land  upon  one  side  of  the  stream,  and  had  a  lease  from  the 
plaintiff' of  the  land  on  the  other  side  of  the  stream  for  thirty- 
nine  years,  which  had  thirteen  years  to  run  when  the  diversion 
was  made.  The  decision  is  placed  upon  the  express  ground 
that  the  plaintiff  could  not  object  to  the  diversion  during  the 
continuance  of  the  lease,  and  that,  whatever  express  assent  he 
gave  must  have  been  understood  by  the  defendant  as  applying 
only  to  the  remainder  of  the  term  of  the  lease.  In  Pugh  v. 
Golden  Valley  Ry  Co.,  supra,  relied  upon  by  plaintiff,  the 
following  language  is  employed  by  the  court:  "  We  entertain 
no  doubt  that  the  defendant's  operations  have  a  substantial  di- 
version or  operation  in  the  course  of  the  river,  and  that  the 
plaintiff  has  thereby  sustained  an  injury  of  such  a  character 
as  to  entitled  her  to  an  injunction,  unless,  either  by  any  con- 
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Bent  on  her  part  she  has  precluded  herself  from  claiming  it,  or 
from  the  nature  of  the  works  completed  by  the  defendants  be- 
fore objection,  the  case  is  one  in  which  the  court  would  refuse 
a  mandatory  injunction  to  restore  things  to  their  former  con- 
dition; or,  lastly,  the  defendants  can  j  usti ty  what  they  have 
done  under  their  statutory  powers.  There  is  no  ground  for 
imputing  any  laches  to  the  plaintiff  in  the  matter  of  her  com- 
plaint. Upon  the  evidence  it  must  be  taken  that  she  was  un- 
aware of  the  proposed  interference  with  the  river  until  the 
works  which  resulted  in  such  interference  were  completed; 
and  the  delay  between  the  time  of  her  becoming  awai*e  of 
the  interference  and  the  commencement  of  the  action  is  fully 
accounted  for  by  negotiations  for  an  amicable  settlement  of  the 
dispute  between  her  and  the  defendants  which  filled  up  that 
period." 

It  is  apparent  that  these  cases  are  not  applicable  to  the  facts 
of  the  present  case.  The  plaintiff  stood  by  and  saw  the  work 
of  diversion  progressing,  and  it  was  not  until  after  it  was  fully 
completed,  at  a  cost  of  more  than  five  thousand  dollars,  that 
she  made  any  objection.  The  facts  of  this  case  bring  it 
squarely  within  the  principle  announced  by  tlie  master  of  the 
rolls  in  Rochdale  Canal  Company  v.  King^  16  Beavan,  630, 
"that  if  one  man  stand  by  and  encourage  another,  though  but 
passively,  to  lay  out  money  under  an  erroneous  opinion  of  title, 
or  under  the  obvious  expectation  that  no  obstacle  \iill  after- 
ward be  interposed  in  the  way  of  his  enjoyment,  the  court  will 
not  permit  any  subsequent  interference  with  it,  by  him  who 
formally  promoted  and  encouraged  those  acts,  of  which  he 
now  either  complains  or  seeks  to  obtain  the  advantage."  This 
principle,  which  is  so  obviously  just  as  at  once  to  command  uni- 
versal assent,  is  sustained  by  the  following  authorities:  The 
Erie  Railway  Company  v.  Railway  CoTnpany^  21  N.  J.  Eq., 
283;  Greenhalgh  v.  Manchester  Railway  Co.y  3  Mylne  & 
Craig,  78-4;  Williams  v.  The  Earle  of  Jersey^  1  Or.  &  Ph., 
91  i  Murphy  v.  Mayor,  10  Rep.,  765;  B.,  C.  B.  dbM.  Ry 
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Co,  V.  Stewarty  39  Iowa,  267;  Patterson  v.  BaumeVj  43  Iowa, 
477.  This  principle  is  tersely  expressed  in  the  following 
maxim:  "He  who  is  silent  when  he  ought  to  speak,  shall  not 
be  heard  to  speak  when  he  ought  to  keep  silent."  The  court 
did  not  err  in  refusing  to  grant  a  mandatory  injunction  for  the 
restoration  of  the  stream.  The  cause  is,  upon  the  plaintiff's 
appeal,  aflirmed,  and  upon  the  defendant's  appeal. 

Reversed. 


Baldozibb  y.  Haynes  bt  al. 

1.  Wills:  ACCEPTANCE  op  BY  WroOW:  ENTERED  OP  RECORD:  EVIDENCE 

OP.  The  acceptance  by  a  widow  of  the  provisions  of  a  will,  in  lieu  of 
dower,  in  order  to  be  binding  upon  her,  under  section  2452  of  the  Code, 
must  be  made  within  sir  months  from  the  time  she  received  notice  of  its 
provisions;  and  such  acceptance  must  be  entered  in  the  proper  records 
of  the  Circuit  Court  and  be  evidenced  by  such  record,  and  no  other  evi- 
dence thereof  is  sufficient  or  competent.  A  written  notice  of  acceptance, 
not  entered  of  record,  is  not  sufficient. 

2. :  :  estoppel:  DISTRIBUTIVE  SHARE.    Where  the  widow  filed 

a  written  notice  of  her  acceptance  of  the  provisions  of  the  will,  but  her 
consent  was  not  entered  of  record,  she  would  not  be  estopped  thereby 
from  claiming  her  distributive  share  in  her  husband's  estate. 

Appeal  from  Henry  Circuit  Court. 

Thursday,  March  23. 

Abbam  Haynes  departed  this  life  in  June,  1877.  His  last 
will  and  testament  was  admitted  to  probate  in  August  there- 
after. The  plaintiff  is  his  widow  and  brought  this  action  to 
have  set  apart  to  her  one-third  of  the  real  estate,  of  which  the 
said  Abram  died  seized,  as  her  distributive  share.  There  was 
a  demurrer  to  the  several  answers  of  the  defendants  which  was 
sustained,  and  the  defendants  appeal. 

R.  <&  W.  Scofieldy  for  appellants. 

WooUon  i£  Babbj  for  appellee. 
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Seevbrs,  Ch.  J. — It  was  alleged,  in  the  answers  among  other 

things,  that  the  will  of  Abram  Haynes  contained  the  following 

i:  wTiT.Ls:  ac-   provisions:  "  I  devise  and  bequeath  to  my  beloved 

bv^w!lir)w:^      wife  Elizabeth  Haynes,  for  and  daring  her  natural 

record:  evl-      _.  _  .  _  .  .  i  ii 

dcnce  of.  hie,  or  SO  long  as  she  remams  my  widow,  all  my 
estate,  both  real  and  personal.  ♦  ♦  *  After  the  decease 
of  my  said  wife,  should  she  survive  me,  or  in  the  event  of  her 
marriage,  I  direct  that  all  my  property,  both  real  and  personal, 
be  sold  at  public  or  private  sale,  as  my  executors  shall  find 
most  advantageous  to  the  estate."  It  was  further  alleged  in 
the  answers  that  the  plaintiflF  was  one  of  the  executors  named 
in  the  will  and  had  full  knowledge  of  its  contents.  That  she 
took  possession  of  the  personal  estate  under  the  will  and  there- 
after married  her  present  husband.  That  before  her  said  mar- 
riHge,  but  in  contemplation  thereof,  she  executed  the  following 
writing:  "In  the  matter  of  the  estate  of  Abram  Haynes  de- 
■ieased,  in  Circuit  Court  of  the  State  of  Iowa,  in  and  for  the 
•jounty  of  Henry.  Notice  is  hereby  given  that  I  accept  the 
provisions  of  the  last  will  and  testament  of  Abram  Haynes, 
deceased.'^  After  the  plaintiflF's  marriage  the  defendants,  in 
reliance  on  the  said  writing,  expended  money  in  improving  the 
real  estate  and  advertising  the  same  for  sale  under  the  pro- 
visions of  the  will.  It  is  further  alleged  that  the  real  estate 
had  been  sold,  and  the  deeds  were,  at  the  time  the  answers 
were  filed,  before  the  court  for  confirmation.  The  question  to 
be  determined  is  whether,  under  the  facts  above  stated,  the 
plaintiff  is  entitled  to  the  relief  demanded. 

It  will  be  conceded  the  relief  asked  is  inconsistent  with  and 
will  render  nugatory  an  express  provision  of  the  will,  and  that 
thi'  plaintiff  has  in  writing  consented  to  and  accepted  thepro« 
viriioii  made  for  her  in  the  will.  But  the  question  remains, 
wltether,  under  the  statute,  the  writing  can  be  regarded  as  suf- 
tieient  or  competent  evidence  of  such  fact.  The  provision  of 
the  sUtute  is  as  follows:  "  The  widow's  share  cannot  be  aflbctcd 
by  any  will  of  the  deceased,  unless  she  consents  thereto  within 


JUNE  TERM,  1882.  685 

Baldozler  t.  Haynes. 

six  months  after  notice  to  her  of  the  provisions  of  the  will  by 
tlie  other  parties  interested  in  the  estate,  which  consent  shall 
be  entered  on  the  proper  records  of  the  Circuit  Court."  Code, 
§  2452.  If  the  entry  of  record  is  essential  and  constitutes  the 
only  competent  evidence  a  widow  consents  to  the  will  and  ao« 
cepts  the  same  in  lieu  of  her  distributive  share,  such  entry 
must  be  made  within  six  months  from  the  time  she  receives 
notice  of  its  provisions.  The  entry  within  the  time  aforesaid 
is  just  as  essential  as  the  record  itself  The  theory  of  the  stat- 
ute being  that,  as  the  entry  affects  the  title  to  real  estate,  it 
should  appear  of  record  in  the  Probate  Court  to  the  end  that 
all  parties  can  readily  know  and  understand  the  situation  and 
title,  and  thus  be  able  to  purchase  the  same  without  doubt  as 
to  what  they  would  obtain.  If  the  entry  of  record  has  been 
made  as  contemplated  by  the  statute,  the  widow  and  heirs, 
creditors  and  others,  know  their  respective  rights;  and  if  it  hag 
not  been  made,  there  cannot  be  any  uncertainty  as  to  theii 
rights. 

When  the  foregoing  statute  was  reported  by  the  Code  com- 
^missioners  it  contained  a  provision  that  the  widow's  share 
should  not  be  affected  by  her  husband's  will  "  if  within  six 
months  after  his  death  she  files  in  the  clerk's  office  a  renuncia- 
tion of  all  rights  conferred  on  her."  This  contemplated  there 
should  be  a  writing  filed;  it  was  not  essential,  however,  that  it 
should  be  otherwise  made  of  record.  The  change  made  by  the 
General  Assembly  under  the  circumstances  appears  sigiiiiicant 
as  to  the  purpose  and  intent.  The  statute,  as  it  now  stands, 
does  not  make  it  essential  there  should  be  a  writing  signed  by 
the  widow.  The  essential  thing  is  that  such  consent  shall  be 
evidenced  by  the  record.  Such  consent  may,  without  doubt,  be 
orally  expressed  in  open  court  and  entered  of  record,  the 
statutory  thought  being  that  where  the  widow  so  appears,  and 
her  consent  is  entered  of  record,  she  cannot  afterward  be  per- 
mitted to  contradict  or  impeach  the  record,  and  thus  all  doubt 
as  to  her  rights  and  the  rights  of  others  will  be  at  an  end. 
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We  roust  not  be  underBtood  as  intimating  that  the  consent 
of  the  widow  can  only  be  expressed  by.  her  personally  appear- 
ing in  conrt  No  sach  question  is  before  ns,  and  all  we  do 
liold  is  that  an  entry  of  such  consent  must  appear  on  the  rec- 
ords of  the  co!irt,  and  that  no  other  evidence  is  competent  or 
sufficient.  The  circumstances  above  stated,  together  with  the 
plain  and  express  language  of  the  statute,  so  clearly  show  the 
legislative  intent  that  the  statute  cannot  be  regarded  as 
merely  directory. 

Nor  can  it  be  said  the  plaintiff  is  estopped  by  the  writing 
executed  by  her  and  the  action  of  the  defendants  in  reliance 

^ . thereon.    The  latter  have  no  right  to  rely  on  the 

frfbmuL'^^'  writing.    They  were  bound  to  know  the  law  and 
share.  ^j^^^^  nuder  the  statute,  it  was  insufficient  and  not 

corai>etent  evidence  the  plaintiff  accepted  the  provisions  of  the 
will. 

The  guardian  ad  litem  of  the  minor  defendants  pleaded,  in 
connection  with  the  defenses  held  insufficient,  a  general  denial 
of  the  allegations  of  the  petition.  It  is  claimed  the  demurrer 
was  to,  and  was  sustained  to,  the  whole  answer.  We  do  not  so 
mderstand  the  record. 

The  demtirrer  was  sustained  only  as  to  the  special  defenses, 
ind  under  the  issue  remaining  the  plaintiff  introduced  evi- 
dence and  proved  her  case. 

Affibmed. 
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Long  et  al  v.  The  Same. 

1.  Fraotioe:  retnstatikq  evidence.    To  justify  the  court  in  reinstat- 

ing the  evidence  in  a  case,  after  it  has  once  been  stricken  out  for  the 
reason  it  did  not  appear  the  evidence  had  ever  been  certified,  it  should  at 
least  be  shown  that  it  was  duly  certified  within  the  time  required  by 
statute. 

2.  Eminent  Domain:  public  use:  diverting  course  of  stream. 

A  railroad  company  may,  under  chapter  191,  laws  of  1830,  condemn  land 
for  right  of  way  for  a  channel  and  change  i  he  course  of  a  stream,  where 
the  safety  of  the  traveling  public  would  be  promoted  thereby.  For  ^ 
such  object  the  land  would  be  taken  for  a  pubhc  use,  authorizing  the 
exercise  of  the  right  of  eminent  domain,  and  for  that  purpose  the  statute 
im  not  unconstitutional.  Whether  svP^  right  exists  where  merely  the 
convenience  and  economy  of  the  company  would  be  promoted,  not 
determined  > 

Appeals  from  Des  Moines  District  Court. 

Thursday,  Marok  23. 

These  causes  are  submitted  together  as  arising  upon  sub- 
stantially the  same  state  of  facts  and  involving  the  same  ques- 
tions of  law. 

The  plaintiffs  seek  to  enjoin  the  defendant  from  changing 
the  course  of  a  certain  stream  of  water  known  as  Hawkeye 
Creek.  The  defendant  claims  the  right  to  change  the  course 
of  the  creek  under  chapter  191  of  tlie  laws  of  1880,  Miller's 
Code,  page  357.  The  court  dismissed  the  plaintiffs'  petitions 
and  they  appeal. 

P.  Henry  Smyth  <&  Son  and  T-  0.  Whitely^  for  appellants. 

Sail  db  Huston  and  J.  W.  Blythe^  for  appellee. 

Adams,  J.— The  defendant  has  operated  its  road  over  its 
present  track  for  many  years.  The  plaintiffs  are  the  owners 
of  a  small  tract  of  land  adjacent  to  the  defendant's  right  of 
way.     Hawkeye  Creek  crosses  this  land,  and  then  crosses  the 
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railroad  track,  and  after  flowing  a  certain  distance  (it  does  not 
appear  bow  far),  it  crosses  the  track  again  at  a  point  about  six 
hundred  feet  from  the  first  crossing  and  returns  again  upon 
the  plaintiflfs'  land  Wooden  bridges  were  constructed  at  the 
crossings.  Having  been  in  use  for  a  long  time  they  were  be- 
coming unsafe,  and  it  had  become  necessary  to  construct  new 
bridges,  or  to  obviate  the  necessity  of  bridges  by  cutting  a 
channel  along  the  plaintiflfs'  land  and  turning  the  creek  through 
it.  The  company  elected  to  adopt  the  latter  course.  To  en- 
able itself  to  cut  such  channel  it  proceeded,  under  the  statute 
above  cited,  and  caused  to  be  condemned  a  strip  of  the  plaint- 
iflfs' land.  It  paid  the  damages  assessed,  cut  the  channel, 
changed  the  course  of  the  creek,  took  out  the  bridges  and 
made  a  continuous  embankment 

The  plaintiflfs  contend  that  the  defendant  had  no  power  tc 
cause  the  land  to  be  condemned;  that  the  statute  imder  which 
the  proceedings  were  had  is  unconstitutional,  and  besides,  that 
if  it  were  constitutional,  the  case  is  not  such  a  one  as  the  stat- 
ute contemplates.  That  part  of  the  statute  upon  which  the 
questions  arise  is  in  these  words: 

''Section.  1.  In  all  cases  where  a  railroad  corporation,  own- 
ing or  operating  a  line  of  railroad  within  this  State,  would 
have  the  right,  at  this  time,  by  procuring  the  right  of  way 
from  the  land-owner  to  dig  a  channel  or  cut  a  ditch  in  such  a 
manner  as  to  change  and  straighten  the  course  of  a  stream  too 
frequently  crossed  by  its  road,  or  to  protect  the  right  of  way 
and  road-bed,  or  promote  the  safety  and  convenience  of  the 
operation  of  the  road,  such  railroad  company  may  condemn 
the  right  of  way  as  provided  in  the  next  section. 

'*Sko.  4.  The  true  intent  of  this  act  is  not  to  create  in  favor 
of  a  railroad  corporation  any  additional  right  to  divert  a  water- 
course from  its  natural  channel,  but  simply  to  give  the  right 
to  condemn  the  land  necessary  for  the  right  of  way  in  all  cases 
where,  by  conveyance  to  the  railroad  corporation,  it  would  have 
the  right  to  dig  such  channels  or  ditches." 
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Private  property  can  be  taken  only  for  public  use.  The 
plaintiffs  contend  that  the  property  in  qnestion  Was  not  taken 
for  pnblic  nse.  They  say  that  the  evidence  shows 
reinstating  '  that  it  was  taken  merely  for  the  private  advantage 
of  the  defendant,  it  bfeing  less  expensive  to  pay 
the  assessed  value  of  the  land^  and  cut  a  ditch  and  straighten 
the  stream,  than  to  maintain  two  bridges. 

It  is  not  denied  by  the  defendant  that  it  was  influenced  by 
motives  of  economy,  but  it  is  insisted  that  the  removal  of  the 
bridges,  and  construction  of  a  continuous  embankment,  make& 
the  road  safer  for  the  traveling  public,  and  so  it  is  said  the 
use  of  the  land  taken  is  a  public  use. 

Whether  the  road  now  is  any  safer  than  it  was  before  is  a 
question  upon  which  the  parties  are  not  agreed;  and  we  havo 
to  say  that  the  question  is  not  presented  in  such  a  way  that 
we  can  properly  determine  it.  The  evidence  was,  on  motion 
of  the  appellee,  stricken  out.  It  did  not  appear,  at  the  time 
the  motion  was  filed  and  ruled  upon,  that  the  evidence  had 
ever  been  certified.  It  is  true  that  a  motion  is  now  made  to 
reinstate  the  evidence,  and  it  is  shown  that  the  evidence  is 
now  certified.  But  it  is  not  shown  when  it  was  certified.  To 
justify  us  in  reinstating  the  evidence,  after  it  has  once  been 
stricken  out,  it  should  at  least  be  shown  to  us  that  the  evidence 
was  certified  within  the  time  required  by  statute. 

But  it  is  insisted  by  the  plaintiffs  that,  in  the  nature  of  the 
case,  the  land  could  not  properly  be  said  to  be  taken  for  pub- 
2.  EMiNKin?     ^^^  °^®*    They  say  that  the  mere  promotion  of  the 
pobi?c°iwe :      safety  of  the  traveling  public  is  not  a  public  use 
couise  of        in  such  a  sense  as  to  authorize  the  exercise  of  the 
right  of  eminent  domain.    Their  position  is  that 
to  authorize  the  exercise  of  such  right,  the  use  mnst  be  neces- 
sary to  the  public,  and  they  say  that  this  court  has  held  in 
Stodghill  V.  C.J  B.  <&  Q.  R.  Co.,  43  Iowa,  31,  that  "such  rea- 
sonable degree  of  safety  as  the  public  requires  is  secured  upon 
railroads  with  bridges  as  well  as  without." 
Vol.  LVII— 44 
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The  public  certainly  travels  upon  railroads  with  bridges, 
and  it  would  probably  be  diflScnlt  to  show  that  an  nnusually 
large  number  of  bridges  in  a  given  road  has  much,  if  any, 
tendency  to  divert  the  travel  to  other  roads.     TVe  thonght, 
therefore,  in  the  case  above'cited,  that  a  railroad  company,  in 
applying  for  the  assessment  of  damages  for  a  right  of  way, 
cannot  ordinarily  be  presumed  to  apply  for  the  right  to  divert 
a  natural  stream  of  water.     Our  idea  as  to  what  the  traveling 
])ul>lic  requires,  as  indicated  by  what  it  does,  cannot  be  allowed 
mnch  influence  in  the  determination  of  the  question  now  be- 
fore 118.     The  traveling  public  incurs  many  dangers  which 
doubtless,  in  the  progress  of  science  and  legislation,  will  evcntn- 
ally  be  obviated.     The  statute  in  question  is  based  in  part 
upon   the  theory  that  the  safety  of  the  traveling  public  can 
sometimes  be  promoted  by  turning  the  course  of  a  stream,  and 
by  saving  thereby  one  or  more  bridges.     That  this  theory  is 
correct  we  have  no  doubt.     We  do  not  say  tliat  a  bridge 
miglit  not  be  built  which  would  be  as  safe  as  a  continuous 
embankment  or  road-bed.     But  it  is  not  owr  province  to  in- 
quire what  might  possibly  be  done.     The  legislature  has  not 
])re8cribed    what   kind   of  bridges  railroad   companies  shall 
bnild.     It  has  proceeded  upon  the  theory  that  such  as  are 
built  are  not  always  as  safe  as  a  continuous  embankment  or 
road-bed.     It  did  not  undertake  to  determine  where  a  bridge 
would  be  less  safe  than  a  continuous  embankment  or  roadbed. 
It  has  assumed  that  there  may  be  such  cases,  and  it  is  not  for 
us  to  say  that  there  cannot  be.     If  there  may  be,  the  court  be- 
low may  have  found  in  this  case  that  bridges,  such  as  are  com- 
monly built,  would  not,  at  the  places  where  bridges  were 
taken  out,  be  as  safe  as  a  continuous  embankment  or  road-bed. 
In  order  to  sustain  the  decision  we  are  justified  in  assuming 
that  the  court  so  found.    The  safety  of  the  traveling  public 
then  is  promoted  by  what  was  done.     The  plaintiffs'  land 
having  been  taken  for  such  object,  was,  we  think,  taken  for 
public  use,  and  that,  too,  in  such  sense,  as  under  the  statute, 
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properly  authorizes  the  exercise  of  the  right  of  eminent  do- 
main. 

Whether  the  statute  was  designed  to  authorize  the  exercise 
of  such  right,  where  merely  the  convenience  and  economy  of 
the  company  would  be  promoted,  we  need  not  inquire.  For 
the  purposes  of  this  opinion,  it  might  be  conceded,  that  if  it 
was  so  designed,  it  would  in  its  application  to  such  a  case,  be 
unconstitutional.  In  its  application  to  the  case  at  bar,  where 
the  safety  of  the  traveling  public  is  promoted,  we  think  it  is 
not  unconstitutional.  In  our  opinion  the  plaintiffs'  petition 
was  properly  dismis83d 

Affibmbd. 


Tub  State  v.  Pobteb. 


1.  Bape:  assault  with  intent:  evidence:  competency  of.     Where 

the  defendant  was  charged  with  having  unlawfully  carnal  knowledge 
of  one  0.,  a  female,  by  administering  to  her  a  drug  producing  stupor, 
and  was  convicted  of  an  assault  with  such  intent,  it  was  immaterial, 
under  the  verdict,  whether  the  prosecutrix  knew  the  bad  reputation  of 
the  defendant  in  respect  to  women  prior  to  the  alleged  offense,  and 
testimony  of  such  knowledge  was  properly  excluded. 

2.  : : :  belief  of  witness.    In  such  case,  the  fact  that 

a  witness  may  have  believed  the  prosecutrix  unchaste  would  not  be  com- 
petent testimony.  The  prosecutrix  could  not  be  proven  unchaste  by 
proving  that  the  witness  believed  her  to  be  so. 

3.  : :  corroborative  testimony.    If  it  be  necessary  that  the 

prosecutrix  should  be  corroborated,  to  sustain  a  conviction  for  adminis- 
tering a  drug  with  intent,  etc,  of  which  there  is  doubt,  and  the  question 
is  not  determined,  such  corroborative  testimony  exists  in  this  case. 

4.  :  DEGREES  OF  CRIME:  INSTRUCTION:  VERDICT.  Under  the  evi- 
dence in  this  case  the  jury  should  have  been  allowed,  if  they  saw  fit,  to 
find  the  defendant  guilty  of  an  assault  and  battery  or  a  simple  assault; 
and  an  instruction  that  they  must  find  the  defendant  guilty  as  charged, 
or  guilty  of  an  assault  with  intent,  etc.,  or  not  guilty,  was  erroneous. 

Appeal  from  Woodbury  District  Court. 

Thursday,  Mabch  23. 
The  defendant  was  charged  with  hating  unlawfully  had  car* 
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nal  knowledge  of  one  Rosa  Lina  Ottoway,  a  female,  by  ad- 
ministering to  her  some  substance  prodacing  snch  stnpor  aud 
imbecility  of  mind  and  weakness  of  body  as  to  prevent  effec- 
tual resistance. 

The  jury  found  a  verdict  in  these  words:  "We,  the  jury, 
do  not  find  the  defendant  guilty  as  charged,  but  we  do  find 
him  guilty  of  an  assault  with  intent  to  have  carnal  knowledge 
of  Rosa  Lina  Ottoway,  by  administering  to  her  some  substance 
with  intent  to  produce  such  stupor  or  imbecility  of  mind,  or 
weakness  of  body,  as  to  prevent  effectual  resistance."  Judg- 
ment of  imprisonment  for  five  years  having  been  rendered  upon 
the  verdict,  the  defendant  appeals. 

Argo  dh  Kelley^  Isaac  Pendleton ^  and  J.  F.  Dunconibs^ 
for  appellant. 

Smith  McPheraon^  Attomey-generaly  for  the  State. 

Adams,  J. — Tlie  defendant  is  a  physician,  and  was  at  the 
time  of  the  alleged  offense  engaged  in  the  practice  of  his  pro- 
fession at  Le  Mars.  The  prosecuting  witness  was  engaged  in 
teaching  school  a  few  miles  from  Le  Mars.  According  to  her 
testimony  she  had  made  the  acquaintance  of  the  defendant, 
and  had  for  several  months  been  accustomed  to  take  long  rides 
with  him;  that  on  one  occasion  atter  he  had  been  riding  with 
her  he  took  her  to  his  office  in  Le  Mars,  where  she  stayed  all 
night,  and  occupied  the  same  bed  with  him  in  a  bed-roonf  ad- 
joining the  oflice,  and  had  sexual  intercourse  with  him.  It 
was  upon  that  occasion  that  the  alleged  offense  was  committed, 
if  at  all.  Slie  testified  that  the  defendant  accomplished  his 
purpose  by  administering  a  drug  in  wine  to  her,  but  her  tes- 
timony in  regard  to  the  effect  of  the  drug,  if  one  was  admin- 
istered, does  not  tend  strongly  to  show  that  it  produced  each 
stupor,  or  imbecility  of  mind,  or  weakness  of  body,  as  to  pre- 
vent effectual  resistance,  and  according  to  the  finding  of  the 
jury,  the  defendant  did  not  accomplish  his  purpose  by  reason 
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of  the  eflfect  of  a  drng.  The  inference  from  her  testimony  in 
connection  with  the  verdict  is  that  he  accomplished  his  pur- 
pose by  gaining  her  consent. 

I.  A  witness  was  examined  in  behalf  of  the  defendant, 
who  testified  that  he  heard  a  conversation  prior  to  the  alleged 
1.  BAPE :  as-  ofiense  between  the  prosecutrix  and  another  wo- 
teiit:^vi-  °"  man  concerning  Dr.  Porter,  and  the  prosecutrix 
petency  ot  Stated  that  she  knew  all  about  Dr.  Porter.  The 
witness  was  then  asked  what,  if  anything,  was  said  about  Dr. 
Porter  being  a  fast  man  in  respect  to  women.  The  question 
was  objected  to  by  the  State  as  being  immaterial,  and  the  ob- 
jection was  sustained.  The  defendant  assigns  error  upon  the 
ruling.  He  insists  that  if  the  prosecutrix  knew  before  the  al- 
leged offense,  that  he  had  a  bad  reputation  in  respect  to  women, 
it  would  tend  to  show  that  she  consented  to  the  intercourse, 
and  that  the  offense  committed  was  merely  fornication.  But 
we  have  already  seen  that,  according  to  the  verdict,  the  de- 
fendant did  not  accomplish  his  purpose  by  reason  of  the  effect 
of  a  drug.  The  offense  of  which  the  jury  found  the  defend- 
ant guilty  was  committed,  if  at  all,  before  the  intercourse,  and 
consisted  merely  in  administering  the  drug  with  intent  to  have 
intercourse  by  means  of  its  effect.  The  fact  that  the  prosecu- 
trix knew  the  bad  reputation  of  the  defendant  in  respect  to 
women  would,  we  think,  have  had  no  tendency  to  show  that  he 
did  not  administer  a  drug,  and  with  the  intent  found. 

I}.  One  Armfield  was  examined  in  behalf  of  the  State. 
In  cross-examination  he  was  asked  a  question  which,  if  it  had 
2. — : :  been  answered  in  the  aflirmative,  the  defendant 

;  belief 

of  wiuiess.  claims,  would  have  shown  either  that  the  witness 
believed  that  the  prosecutrix  was  unchaste,  or  that  he  had  be- 
come very  fond  of  her,  and  therefore  gave  his  testimony  under 
a  bias  against  the  defendant. 

The  prosecutrix  could  not  be  proven  unchaste  by  proving 
that  the  witness  believed  that  she  was  unchaste,  nor  do  we  think 
that  the  fact  that  the  witness  had  become  fond  of  her,  if  such 
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was  the  fact,  woald  have  the  effect  to  impair  the  general  credi- 
bility of  his  testimony  as  claimed. 

IIL  The  defendant  contends  that  he  conid  not  properly  be 
convicted  of  the  crime  with  which  he  was  charged  npon  the 
h  — : :  testimony  alone  of  the  prosecutrix,  and  he  insists 

corroboratiog     ,  ,  ,     __  _  _ 

tedtimony.       that  she  was  wholly  uncorroborated. 

Section  4560  of  the  Code  provides  "that  for  certain  offenses 
among  which  is  rape,  the  defendant  cannot  be  convicted 
upon  the  testimony  of  the  person  injured,  unless  she  is  corrob- 
orated by  other  evidence,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense.  Now,  it  is  said  that,  while 
in  this  case  it  may  be  that  the  defendant  is  not  charged  with 
rape,  he  is  charged  with  an  offense  so  nearly  allied  to  it,  tlint 
the  provision  of  the  statute  in  respect  to  corroboration  ought 
to  apply. 

It  should  be  borne  in  mind,  however,  that  the  defendant 
W€i8  not  convicted  of  the  crime  with  which  he  was  cliarged, 
but  of  administering  a  drug  with  intent,  etc.  It  is,  to  say  the 
least,  doubtful,  whether  in  case  of  conviction  for  such  offense, 
it  is  necessary  that  the  prosecutrix  should  be  corroborated. 
But  we  do  not  determine  the  question.  We  think,  that  the 
prosecutrix  in  this  case,  was  corroborated.  There  is  evidence, 
aside  from  her  testimony,  tending  strongly  to  show  that  the 
defendant  took  her  to  his  office  at  tlie  time  of  the  alleged  of- 
fense, with  the  deliberate  purpose  of  accomplishing  her  ruin, 
and  that  he  gained  his  purpose;  and  while,  under  the  verdict, 
the  jury  does  not  appear  to  have  believed  that  he  gained  it  by 
means  of  an  administered  drug,  the  evidence  of  his  purpose 
tended  to  make  credible  the  prosecutrix'  testimony  that  he  at- 
tempted to  gain  it  in  the  manner  alleged. 

IV.  The  court,  in  its  instructions,  confined  the  jury  to 
three  forms  of  verdict.    They  were  told  in  substance,  that 

4. :         they  must  either  find   the  defendant  iruilty  as 

fnsiructi  charged,  or  guilty  of  an  assault,  with  intent  to 
verdict.         "jj^yQ  carnal  knowledge  of  the  prosecutrix,  by  ad- 
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ministering  a  drug,  with  intent  to  produce  stupor,  etc.,  or  else 
tlicy  must  find  the  defendant  not  guilty. 

The  defendant  contends  that  under  the  nih'ngs  in  State  v. 
Walters,  45  Iowa,  389;  State  v.  Vinsarit,  40  Iowa,  241,  and 
State  V,  P^^tera,  56  Iowa,  263,  the  jury  should  have  been  al- 
lowed, if  they  saw  fit,  to  find  him  guilty  of  an  assault  and  bat- 
tery, or  a  simple  assault.  The  counsel  for  the  State  insists 
that  tliese  cases  are  not  applicable;  but  we  are  unable  to  con- 
clude that  they  are  not.  The  offense  charged  could  not  have 
been  committed  without  an  assault.  We  do  not  say  that  ad- 
ministering a  drug,  if  done  without  force  and  without  deleter- 
ious effect,  though  with  wrongful  intent,  is  an  assault.  But, 
the  offense  charged,  is  completed  only  by  Having  carnal  know- 
ledge, which  act  would  include  an  assault  if  so  done  as  to  con- 
stitute the  offense  charged.  The  counsel  for  the  State  insists, 
that  the  jury  could  not  properly  have  found  under  the  evi- 
dence that  the  defendant  was  guilty  of  an  assault  aud  battery, 
or  simple  assault,  but  in  our  opinion  they  could. 

There  was  evidence  tending  to  show,  that  the  prosecutrix 
had  stated  before  the  trial,  that  the  defendant  did  not  admin- 
ister drugged  wine  to  her.  There  was  also  evidence  tending 
to  show  that  she  proceeded  voluntarily  and  in  full  possession 
of  her  senses  to  occupy  the  defendant's  bed  with  him.  And 
while  she  testified  that  the  defendant  seized  her,  and  adminis- 
tered drugged  wine  to  her  by  force  and  against  her  protests, 
the  evidence  tended  strongly  to  show  that  she  made  no  outcry, 
and  that  she  could,  by  so  doing,  easily  have  rescued  herself 
if  she  had  seen  fit.  There  is  at  least  some  ground  for  believ- 
ing that  drugged  wine  was  not  in  fact  administered  to  her, 
and  at  the  same  time  that  her  testimony  in  respect  to  it  was 
not  wholly  tabricatcd.  It  is  impossible  to  determine  with  cer- 
tainty what  the  facts  were.  If  the  jury  had  believed  that  the 
defendant  seized  the  prosecutrix  against  her  will  with  the  in- 
tent to  administer  drugged  wine  to  her,  either  by  persuasion 
or  force,  or  both  combined,  and  relinquished  his  intention  by 
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reason  of  her  protests  or  threats  of  outcry,  or  because  he  saw 
indications  of  her  yieldinor  to  his  will,  it  could  not  be  said 
that  such  conclusion  would  be  unsupported  by  the  evidence. 
If  such  was  the  fact,  then  the  defendant  was  guilty  only  of  an 
assault  and  battery,  so  far  as  such  fact  alone  was  concerned. 
If  he  did  not  proceed  that  far,  but  merely  approached  tlie 
prosecutrix  with  drugged  wine  against  her  will,  and  witli 
more  or  less  offer  of  force,  he  was  guilty  of  a  simple  assault. 
In  restricting  the  jury  to  the  three  forms  of  verdict  above  set 
out,  we  think  that  the  court  erred,  and  that  the  case  must  be 
remanded  for  another  trial 

Revebsed. 


Whabton  v.  Whaeton. 


1.  Divorce  and  Alimony:  injunction:  attachmeih'.  In  an  action 
for  divorce  and  alimony  the  plaintiff,  upon  a  proper  showing,  is  entitJed 
to  an  injunction  restraining  the  defendant  from  disposing  of  his  property 
to  defeat  the  claim  for  ahmony.  The  remedy  by  attachment  given  by 
Btatute,  section  2227,  Code,  is  cumulative  only,  and  not  exclusive. 

Appeal  from  Jasper  District  Court. 

Thubsdat,  Maboh  23. 

The  plaintiff  commenced  an  action  against  the  defendant 
for  divorce  and  for  alimony.  Afterwards  she  filed  her  petition 
for  an  injunction,  restraining  the  defendant  from  disjx)6ingof 
hib  real  estate  and  personal  property,  until  the  final  disposi- 
tion of  the  action  for  divorce  and  alimony.  The  petition  de- 
scribed the  property,  the  sale  of  which  was  sought  to  be  en- 
joined. A  temporary  injunction  was  granted.  Afterwards  a 
motion  was  made  to  dissolve  the  injunction.  Upon  the  hear- 
ing of  the  motion  all  of  the  property  was  released  from  the 
operation  and  restraint  of  the  writ,  excepting  the  land,  tlie 
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horses,  farming  implements,  and  milch  cows,  and  the  motion 
to  dissolve  was  overruled.  From  this  ruling  the  defendant 
appeals. 

Norris  cfe  Dunn  and  H.  S.  Wi/nslow^  for  appellant. 
Patterson  cfe  Harrahy  for  appellee. 

RoTaRooK,  J. — The  question  presented  by  counsel  is  whether 
the  plaintiff  in  an  action  for  divorce  and  alimony  is  entitled, 
1.  DIVORCE  upon  a  proper  showing,  to  an  injunction  restrain- 
in*uuctiou"r  ing  the  disposition  of  property  by  the  defendant 
It  is  conceded  that  such  a  proceeding  may  prop- 
erly be  had  under  section  3386  and  3388  of  the  Code,  unless 
the  remedy  by  attachment,  provided  in  proceedings  for  divorce, 
by  section  2227,  is  exclusive.  It  is  contended  that  it  is  an  ex- 
clusive remedy,  and  not  merely  cumulative.  We  think  it  is 
quite  clear  that  it  is  cumulative  only,  and  that  notwithstand- 
ing an  attachment  is  now  allowed,  the  remedy  by  injunction 
may  still  be  pursued. 

Section  2227  contains  nothing  which  in  the  least  impairs 
the  right  to  the  equitable  remedy  by  injunction.  It  provides 
an  additional  remedy  which  the  party  may  pursue  at  his  option 
if  he  deem  it  expedient.  The  mere  fact  that  another  remedy 
is  provided,  which  in  some  instances  may  be  more  effective, 
does  not  destroy  the  remedy  already  existing. 

Affibmbd. 
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Bolster  t.  Post.  « 

1.  Bond:  breach  of:  damages:  tender.    Where  a  bond  was  condi- 

tioned for  the  delivery  of  a  certain  land  warrant  on  or  before  a  certain 
date,  if  the  obligor  violated  the  conditions  of  the  bond  and  became  lia- 
ble thereon  for  damaffes,  he  could  not.  after  such  liability  attached, 
defeat  it  by  a  tender  or  delivery  of  the  warrant  into  court. 

2.  : :  CONSTRUCTION  of:  penalty.    Under  the  conditions  ci  a 

certain  bond,  set  out  in  the  opinion,  for  the  delivery  of  a  certain  land 
waiTant,  it  was  held  that  the  amount  which  the  defendant  obligated 
himself  to  pay  must  be  regarded  as  a  penalty,  and  not  as  liquidated  dam- 
ages, and  that  plaintiff  was  not  entitled  to  recover  more  than  the  value 
of  the  warrant. 

Appeal  from  Ajpparwoae  Circuit  Court. 

Thuesday,  March  23. 

Action  upon  a  bond  oonditioned  for  the  payment  of  money 
and  the  delivery  of  a  land  warrant.  There  was  a  verdict  for 
plaintiff.    Defendant  appeals. 

Oeorge  D.  Porter^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.  The  action  is  brought  on  an  instmment  in 
writing  of  the  following  form : 

*'Kiiow  all  men  by  these  presents,  that  we,  Aagnst  Post 
and  E.  K.  Atkinson,  as  principals,  and  J.  T.  Atkinson  and  W. 
A.  Davis,  as  sureties,  all  of  Washington  township,  Appanoose 
county.  State  of  Iowa,  are  held  and  firmly  bound  unto  C.  W. 
Bolster,  Washington  township,  county  and  State  aforesaid,  in 
the  sum  of  eight  hundred  dollars,  lawful  money  <rf  the  United 
States,  to  be  paid  to  the  said  C.  W.  Bolster,  his  executors,  ad- 
ministrators and  assigns,  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators firmly  by  these  presents. 

"Dated  at  Moulton  Iowa,  this  May  23d,  1877." 
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''The  condition  of  the  above  obligation  is  such  that  if  the 
above  bounden  August  Post  and  E.  R.  Atkinson,  their  heint, 
executors  or  aaministrators,  shall  well  and  truly  pay  or  de- 
liver, or  cause  to  bo  paid  and  delivered  unto  the  above-named 
0.  W.  Bolster,  his  executors,  administrators  or  assigns,  the 
just  and  fuU  sum  of  eight  hundred  and  seventeen  and  ^^jt  dol- 
lars to  be  paid  as  follows:  Two  hundred  and  seventeen  and 
iViT'  ^^  ^  receipt  for  the  same,  in  satisfaction  of  a  debt  secured 
by  chattel  mortgage  for  the  said  amount  of  two  hundred  and 
seventeen  and  -^^  dollars-,  including  interest  and  costs,  on  or 
before  the  29th  day  of  May,  1877.  Also  a  land  warrant  for 
six  hundred  and  forty  acres  of  land.  Said  land  warrant,  or 
land  warrants,  is  for  land  situated  in  the  State  of  Texas,  on  or 
before  the  2d  day  of  June,  1877.  The  above  amount  being 
for  the  purchase-price  of  all  the  type,  furniture,  presses,  im- 
posing stone,  and  all  the  printing  material  of  every  description, 
belonging  to  the  oflSce  of  the  Moulton  Reporter^  a  newspaper 
at  Moulton^  Iowa,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue  in  law. 

Signed,  August  Post, 

E.  R  Atkinson, 
J.  T.  Atkinson, 
W.  A.  Davis." 
The  petition  alleges  that  the  bond  was  executed  to  secure 
the  purchase-money  of  the  printing  office  named  in  the  instru- 
ment  which,  under  the  agreement  of  the  parties,  was  $817.25, 
and  that  the  conditions  of  the  obligation  had  been  broken  by 
the  failure  of  the  defendant  to  deliver  the  land  warrant. 

The  answer  alleges  that,  by  a  subsequent  contract  between 
the  parties,  it  was  agreed  that  the  land  warrant  was  to  be  held  by 
defendant  until  the  payment  of  certain  rent  due  from  plaintiff, 
which  was  a  lien  on  the  printing  office,  and  that  defendant  has 
had  no  notice  of  the  payment  of  the  lien,  and  no  demand  had 
been  made  upon  him  for  the  warrant  The  answer  also  al- 
leges that  he  is  ready  and  willing  to  deliver  the  land  warrant 
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to  plaintiff,  and  lias  deposited  it  with  the  clerk  of  the  court  to 
be  80  delivered. 

It  appears  that  the  land  warrant  in  qaestion  was  a  certifi- 
cate, or  scrip,  entitling  the  holder  to  640  acres  of  land  in  the 
State  of  Texas. 

II.  The  instructions  given  by  the  court  to  the  jury  were 
applicable  to  the  testimony  introduced  by  the  respective  par- 
ties. 

The  defendant  asked  the  court  to  direct  the  jury  that  if 
they  find  the  warrant,  or  scrip  in  question,  had  been  deposited 
1.  Bo.vD :  ^'^^  ^^^®  ^'^^^  ^^®y  should  find  for  defendant 
damaKM:'  The  refusal  to  give  instructions  containing  such 
tender.  directions  is  complained  of  by  defendant.     We 

think  they  were  properly  refused. 

If  defendant  violated  the  condition  of  the  bond  by  failure 
to  deliver  the  warrant,  as  required  by  the  terms  of  the  con- 
tract, he  became  liable  upon  the  instrument  for  damages.  He 
could  not,  after  such  liability  attached,  defeat  it  by  a  tender  or 
delivery  of  the  land  warrant  into  court.  He  could  not  in  that 
way  escape  from  a  judgment  for  the  damage  prescribed  by  the 
law.  His  breach  of  the  contract,  at  the  option  of  the  plaiut- 
iff,  changed  the  claim  against  him  into  a  money  demand. 

III.  The  court  instructed  the  jury  that  if  they  found  for 
plaintifi^,  he  was  entitled  to  recover  $582.75,  that  is,  $800,  the 
2. :  con-  penalty  of  the  bond,  less  $217.25,  the  amounl  paid 

structionof:  i         i  i  .         a    .       ,      . 

penalty.  upon  the  chattel  mortgage  mentioned  m  the  in- 
strument. The  instruction,  we  think,  is  erroneous.  The 
bond  obligated  defendant  to  deliver  the  land  warrant  No 
value  upon  the  warrant  is  fixed  in  the  bond  or  by  the  contract 
of  the  parties.  The  purchase  price  of  the  printing  office  is 
shown  to  have  been  $817.25.  This  was  to  be  paid,  $217.25  in 
cash,  and  the  balance  in  the  scrip  or  warrant.  The  scrip  was 
thus  taken  at  $600.  But  the  defendant  entered  into  no  obli- 
gation to  pay  scrip  of  that  value,  nor  did  he  warrant  that  it 
was,  and  that  it  would  continue  to  be,  of  that  value.  It  is  very 
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plain  that  the  parties  did  not  consider  the  scrip  to  be  of  that 
Talue,  $600,  {(ff  the  penalty  of  the  bond,  beyond  which  they 
coald  recover  nothing,  does  not  equal  the  price  of  the  printing 
oflSce,  but  is  $17.50  less.  The  parties  fixed  no  value  upon  the 
scrip  for  which,  under  the  contract,  defendant  should  become 
liable  in  case  of  his  failure  to  deliver  it.  It  thus  ap}>ear8  that 
the  terms  of  the  instrnraent  clearly  disclose  the  fact  to  be 
that  the  $800  which  defendant  obligated  himself  to  pay,  is  to 
be  regarded  as  a  penalty,  not  as  liquidated  damages.  Plaint- 
iff, therefore,  was  not  entitled  to  recover  more  than  the  value 
of  the  scrip. 

Other  questions  are  discussed  by  defendant's  counsel,  but  as 
they  are  not  wholly  free  from  doubt,  and  we  have  no  light 
from  argument  on  plaintiff's  side  of  the  case,  we  do  not  pass 
upon  them. 

For  the  error  in  the  instruction  above  pointed  out  the  judg- 
ment of  the  Circuit  Court  must  be 

Beysbsed. 


Lawbenoe  v.  Smfih. 


1.  Bailroads:  strsscRiPTiON  note:  evidence.  In  an  action  upon  a 
snbscription  in  the  form  of  a  note,  to  aid  in  the  construction  of  a  rail- 
road, it  was  competent  for  the  defendant  to  show  by  the  subscription  pa- 
pers and  by  the  declarations  of  the  agent  who  procured  the  note,  that 
the  railroad  was  to  be  built  between  certain  points.  The  leasing  of  a 
part  of  the  road  between  two  points  is  not  a  compliance  with  the  contract 
to  construct  a  road  between  said  points. 

Appeal  from  Poweshiek  District  Court. 

Fbidat,  Maboh  24^ 

The  plain  tiff  brings  this  action  upon  a  promissory  note  exe- 
cuted to  the  Grinnell  &  Montezuma  Kailroad  Company,  or 
bearer.  The  petition  and  amended  petition  allege  that  the 
railroad  was  completed  as  stipulated  in  the  note,  and  that  cer- 
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tificates  of  stock  have  been  issued  and  tendered  to  the  defend- 
ant. The  answer  to  the  petition  and  amended  petition  admits 
the  execution  of  the  note  and  the  tender  of  the  stock  as  alleged. 
The  answer  alleges  that  the  Grinnell  &  Montezuma  Kailroad 
referred  to  in  said  note,  and  in  the  articles  of  incorporation  of 
said  com  pany,  was  a  railroad  commencing  at  Grinnell,  Iowa, 
and  ending  at  Moncezuma,  Iowa;  that  such  railroad  has  not 
been  completed,  no  railroad  having  been  constructed  within 
three  miles  of  Grinnell.  The  cause  was  submitted  to  a  jury, 
and  a  verdict  was  returned  and  a  judgment  rendered  in  favor 
of  plaintiff  for  $208.  The  defendant  appeals.  The  cause  was 
before  the  court  on  a  former  appeal.    See  50  Iowa,  703. 

Clark  <&  Cheshire^  for  appellant. 

No  argument  for  appellee. 

Day,  J. — The  instrument  upon  which  the  plaintiff  sues  is  as 
follows: 

"For  value  received,  I  promise  to  pay  to  the  Grinnell  & 
Montezuma  Railroad  Company,  or  bearer,  the  sum  of  two  hun- 
1  RAT1.H0AD8 '  ^^^^  dollars,  upon  the  completion  of  said  railroad 
note7ev\-^°  and  cars  running  thereon  to  the  depot  at  Monte- 
deuce,  zuma,  Iowa,  if  done  within  one  year  from  the  first 
day  of  January,  1875,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  maturity. 

"This  note  to  be  due  and  payable  when  the  cars  run  to  the 
depot  above  named,  within  the  time  above  stipulated,  and  on 
such  payment  the  G.  &  M.  R.  R.  Company  agree  to  issue  to 
the  maker  of  this  note  a  certificate  of  stock  for  each  one  hun- 
dred dollars  mentioned  in  this  note;  but  if  said  road  be  not 
completed,  within  the  time  above  named,  this  note  to  be  void, 
and  on  demand  returned  to  the  maker.  Said  road  to  be  stand- 
ard guage." 

The  articles  of  incorporation  of  the  railroad  company  in 
question,  which  were  introduced  in  evidence,  declare  the  ob- 
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jeets  of  the  incorporation  to  be  "to  build  the  Grinnell  & 
Montezuma  Railroad  and  construct  a  telegraph  line."  The  jury 
returned  a  special  finding  that  the  Grinnell  &  Montezuma 
Railroad  has  been  constructed  between  Montezuma  and  a  point 
three  and  one-half  miles  south  of  Grinnell  on  the  Central 
Railroad  of  Iowa.  The  defendant  introduced  subscription  pa- 
pers to  the  capital  stock  of  the  railroad  in  question,  showing 
that  the  various  subscribers  agreed  to  pay  the  several  sums  set 
opposite  their  names  "to  the  stock  of  the  Grinnell  &  Monte- 
zuma R.  R.  Company  to  aid  in  the  construction  of  a  railroad 
from  Grinnell  to  Montezuma."  The  defendant  also  testified 
that  when  he  gave  his  note  it  was  represented  to  him,  by  the 
person  to  whom  he  gave  it,  that  the  Grinnell  &  Montezuma 
Railroad  was  to  be  built  from  Grinnell  to  Montezuma.  Upon 
the  submission  of  the  cause  the  court  withdrew  all  this  testi- 
mony from  the  jury,  and  instructed  the  jury  as  follows: 

'•Under  the  articles  of  incorporation  and  the  note  or  contract 
sued  on,  the  plaintiff  is  entitled  to  recover,  if  he  has  shown 
that  the  Grinnell  &  Montezuma  Railroad  Company  con- 
structed its  road  on  the  line  between  Grinnell  and  Montezuma, 
from  Montezuma,  a  distance  of  thirteen  miles,  to  intersect  with 
the  Central  Iowa  Railroad  at  a  point  three  and  one-half  miles 
south  of  Grinnell,  and  that  the  cars  were  running  on  such  road 
bj  it  built  and  over  said  Central  Iowa  Railroad,  under  a 
lease,  between  said  point  of  intersection  and  Grinnell,  to  the 
depot  at  Montezuma,  before  January  1st,  1876,  and  that  prior 
to  that  time  and  continuously  since,  said  railroad,  and  by  such 
means,  has  established  and  maintained  railroad  communication 
between  said  two  points,  it  being  conceded  that  defendant  has 
been  tendered  the  stock  called  for  in  the  contract." 

In  this  action  the  court  erred.  It  was  competent  to  show 
by  the  subscription  papers,  taken  by  the  defendant  to  its  stock, 
that  the  Grinnell  &  Montezuma  Railroad  was  a  railroad  to  be 
built  from  Grinnell  to  Montezuma.  It  was  also  competent  to 
show  the  declaration  of  the  agent  of  the  defendant,  who  pro- 
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cured  the  note,  that  the  railroad  was  to  be  built  fromGrinncIl 
to  Montezuma.  Tliis  declaration  was  simply  in  harmony  with 
the  written  subscriptions,  and  showed  the  inducement  which 
was  held  out  to  the  defendant  for  the  execution  of  his  note. 
The  evidence  does  not  vary  or  contradict  the  note,  but  simply 
shows  that  the  defendant  executed  it  with  the  understanding 
that  the  road  would  be  built  as  specified  in  the  stock  subscrip- 
tion. That  the  leasing  and  operation  of  a  part  of  a  road  be- 
tween two  points  is  not  a  compliance  with  an  agreement  to 
construct  a  r»ad  between  said  points.  See  Latnb  v.  And^r- 
9ony  64  Iowa  190.  Revebsed. 


HlOKENBOTTOM  V.  TlIB  0.,  B.  &  Q.  R.  Co. 

1.  Evidence:  suffioienct  of:  new  trial.  Where  the  evidence  folly 
Bnstains  the  verdict,  the  judgment  of  the  court  below  must  be  affirmed; 
and  newly  discovered  evidence,  which  is  merely  camalative,  will  not  en- 
title  the  party  to  a  new  trial. 

Appeal  from  Jeferaon  District  Court. 

FBroAY,  March  24. 

Action  to  recover  double  the  value  of  a  cow  which,  it  is 
alleged,  was  killed  on  the  track  of  defendant's  road  by  an  en- 
gine and  train,  by  reason  of  the  want  of  a  sufficient  fence  ui)Oi- 
the  line  of  the  railroad.  There  was  a  trial  by  jury  and  a  ver- 
dict and  judgment  for  plaintiflT.     Defendant  appeals. 

Slagle  dk  McCrackin^  for  appellant. 

Ratcliff  <&  McCoy ^  for  appellee. 

RoTHBOOK,  J. — The  principal  ground  upon  which  a  reversal 
of  the  judgment  is  claimed,  is  that  the  verdict  finds  no  sup- 
1.  KviDENOR :  port  in  the  evidence.    This  point  is  urged  in  a 

sufflciency  of :         .         _  ,  .  i       i   i  i  .  i 

newtr.ai.       pnnted  argument  which  elaborately  reviews  the 
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evidence,  and  connsel  in  an  oral  argunaent  strenuously  con- 
tended that  nnder  the  evidence  there  was  no  justification  for 
the  verdict,  and  that  notwithstanding  the  well  known  rule 
prevailing  here,  a  new  trial  should  be  granted. 

We  have  each  carefully  examined  the  whole  record.  The 
evidence  appears  to  be  fully  presented  and  our  conclusion  is 
that  the  judgment  must  be  aflirmed.  It  is  not  to  be  expected 
that  we  will  set  out  and  discuss  the  evidence.  The  announce- 
ment of  our  conclusion  on  a  question  of  fact  is  sufficient.  The 
evidence  is  of  no  consequence  to  the  profession  and  our  views 
upon  it  would  probably  leave  counsel  for  the  appellant  with 
minds  unchanged,  firmly  believing  that  the  verdict  is  a  great 
wrong  upon  tlieir  client. 

II.  The  motion  for  a  new  trial  was  grounded,  in  part,  upon 
certain  alleged  newly  discovered  evidence.  This  evidence  was 
merely  cumulative,  and  therefore  was  not  such  as  entitled  the 
defendant  to  a  new  trial. 

A.FFIBMED. 


MalLI  V.  WiLLETT. 

1.  Contract:  constbuction  of:  breach  of.   A  contract,  set  out  in  fall, 

conetrned  and  held  not  to  convey  a  vested  interest  in  the  premises 
therein  described;  and  that  the  foreclosure  of  the  mortgagre  therein  re- 
ferred to,  could  not  be  an  adjudication  of  the  ripfhts  of  the  grantee  un- 
der the  contract,  nor  preclude  her  from  bringing  an  action  for  a  breach 
of  the  contract. 

2.  :  consideration:  compromise  of  felony.    A  contract  will  not 

be  declared  void  and  the  cause  be  reversed,  on  the  ground  that  the  only 
consideration  therefor  was  the  compromise  of  a  felony,  where  it  does 
not  clearly  appear  from  the  evidence  whether  the  consideration  for  the 
contract  was  a  forbearance  to  prosecute  criminally,  or  in  a  civil  action  for 
damages. 

3.  :  PARTIES  TO  ACTION.  Under  the  terms  of  the  contract,  the  ac- 
tion for  a  breach  thereof  was  properly  brought  in  the  name  of  plaintiff 
alone,  without  joining  her  husband. 

Vol.  LVIl— 45 
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i.  :  FOB  LiFB  estatb:  bbbach  of:  xbasubb  ofdamaobs.    For 

the  breach  of  a  contract  to  convey  a  life  estate  in  certain  premises,  the 
plaintiff  is  entitled  to  recover  the  present  worth  of  sach  life  estate,  reck- 
oned on  a  basis  of  six  per  cent,  and  no  more.  To  multiply  the  annoal 
rental  valne  of  the  itemises  by  the  ezpectanpy  of  life,  was  an  improper 
method  of  computation. 

Appeal  from  Winneshiek  Circuit  Court. 

Fridat,  March  24. 

This  is  an  application  for  the  allowance  of  a  claim  against 
the  estate  of  Franz  Mally,  deceased.  The  claim  is  based  upon 
an  alleged  contract  in  writing,  by  which  the  decedent  bound 
himself  to  give  the  plaintiff  a  lease  for  life,  or  a  life  estate,  in 
certain  laud,  and  a  lease  for  ten  years  upon  certain  other  land. 
Upon  a  trial  in  the  Circuit  Court  the  claim  was  allowed  to  the 
extent  of  $2,000,  and  the  ad(ninistrator  appeals. 

Willett  <&  WUlett^  for  appellant. 

Brown  cfe  Wellington^  for  appellee. 

EoTHBooK,  J. — I.  The  contract  upon  which  the  claim  is  based 
is  as  follows:  "This  agreement  entered  into  this  22d  day  of 
October,  1870,  by  and  between  Franz  Mally,  of  Clayton  county, 
State  of  Iowa,  of  the  first  part,  and  John  Malli,  of  Winneshiek 
county,  and  State  of  Iowa,  of  the  second  part.  Witnesseth: 
That,  whereas,  the  said  Franz  Mally,  for  a  valuable,  good  and 
suflScient  consideration  received  (the  receipt  whereof  is  hereby 
acknowledge),  do  hereby  promise  and  agree  with  said  John 
Malli,  that  I  will  grant  a  life  lease  to  Christina  Malli,  the  wife 
of  John  Malli,  on  the  following  described  land,  to-wit:  The 
south  half  of  the  northeast  quarter,  section  14,  township  97, 
range  9,  embracing  the  house  which  stands  in  ]>art  on  the 
north  half  of  said  quarter  section,  to  use  said  house  with  the 
south  half  of  the  land  as  her  own,  during  her  and  her  husband's 
natural  life,  but  after  the  death  of  Chriatina  Malli  and  John 
Malli  all  right  of  ownership  to  said  land  shall  go  back  to  the 
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children  of  Franz  Mally.  I  do  further  agree  to  give  a  time 
lease  for  ten  (10)  years  on  the  north  half  of  the  northeast  quar- 
ter of  section  fourteen  (14),  township  97,  range  9,  all  in  Win- 
neshiek county,  Iowa. 

"  Provided,  however,  that  said  Christina  Malli  and  her  hus- 
band shall  deliver  in  the  granaiy  at  the  farm,  after  the  expenses 
of  necessary  repairs  on  buildings  and  fences  have  been  de- 
ducted from  the  amount  so  raised  from  said  last  named  land, 
for  each  year  during  the  ten  years,  one-third  of  the  balance  so 
left,  and  Franz  Mally  is  to  pay  all  taxes  assessed  against  said 
farm,  except  on  personal  property,  which  Christina  Malli  shall 

pay- 

"It  is  further  agreed,  that  should  Christina  Malli  at  any  time 
be  willing  to  give  up  this  contract,  I  will  give  her  a  good  war- 
ranty deed  on  eighty  (80)  acres  of  land,  near  Le  Mars,  in  Ply- 
mouth county,  Iowa,  where  there  is  at  least  four  hundred  dol- 
lars worth  of  improvements  made  on  it,  and  all  the  live  stock 
and  farming  tools. 

"This  contract  shall  take  eflFect  from  the  day  the  above 
named  land  is  sold  under  a  foreclosure  of  mortgage,  wherein 
A.  Bradish  claims  a  judgment  against  John  Malli,  and  for  the 
purpose  not  to  make  any  more  costs  to  secure  the  right  of  re- 
demption for  John  Malli,  I,  Franz  Mally,  will  buy  the  land  in 
at  sheriff's  sale,  and  John  Malli  waiving  all  rights  and  inter- 
est in  the  farm.  And  this  new  contract  under  this  lease  be 
from  that  date  in  full  force  and  virtue,  except  in  case  that 
Christina  Malli  will  except  the  above  agreement  left  to  her 

option." 

(Signed)  Fra.nz  Mally, 

John  Malli." 
It  appears  from  certain  agreed  facts  in  the  case  that  at  the 
time  the  written  contract  was  executed,  John  Malli,  the  hus- 
band of  Christina  Malli,  the  plaintiff  herein,  was  the  owner 
and  in  possession  of  the  premises  described  in  the  contract, 
and  that  he  had  executed  to  Franz  Mally  a  mortgage  thereon 
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to  secure  $5,000  purchase-money  for  the  land.  This  mortgage 
was  signed  by  John  and  Christina  Malli,  and  it  is  the  same 
mortgage  which  is  mentioned  in  the  written  contract.  Franz 
Mally  had  commenced  an  action  to  foreclose  this  mortgage 
against  John  and  Christina  Malli  and  A.  Bradish  et  aL«  and 
afterwards  the  same  action  was  dismissed.  In  1871  Franz 
Mally  assigned  said  mortgage  without  consideration,  and  after 
maturity,  to  his  four  sons,  Frederick,  William,  Paul  and  John 
Mally.  The  assignment  provided  that  the  assignees  should 
secure  to  Christina  Malli  a  lease  for  ten  years  on  S^,  N  E  J, 
section  14,  T.  97,  R.  9,  on  the  terms  that  Christina  Malli 
should  pay  to  the  assignees  one-third  of  the  crops  raised  on 
said  land  during  the  lease.  The  assignment  made  no  pro- 
vision for  the  life  estate,  or  lease  for  life,  upon  the  other  eighty 
acres  of  land.  The  assignees  afterward  commenced  an  action 
to  foreclose  the  mortgage.  John  and  Christina  Malli  appeared 
in  the  action  and  alleged  fraud  in  the  execution  of  the  mort- 
gage and  payment  and  satisfaction  of  the  mortgage  debt.  The 
court  adjudged  that  the  plaintiflfs  in  the  action  were  enti- 
tled to  judgment  and  a  decree  of  foreclosure,  whereupon 
the  defendants  asked  until  the  next  day  to  file  an  amend- 
ment, setting  up  the  written  contract  with  Franz  Mally. 
This  was  refused.  The  decree  of  foreclosui'e  was  entered  and 
afterwards  the  land  was  sold  on  special  execution,  the  assignees 
of  the  mortgage  purchasing  the  same  by  a  trustee,  who  after- 
wards conveyed  to  them.  An  action  was  commenced  by  the 
assginees  for  possession  of  the  land  under  a  claim  of  absolute 
ownership.  John  and  Christina  Malli  appeared  to  this  action 
and  pleaded  the  contract  and  assignment  hereinbefore  referred 
to,  and  claimed  to  be  entitled  to  the  possession  of  the  premises. 
The  plaintiffs  to  the  action  pleaded  the  decree  of  foreclosure  as 
an  adjudication,  and  the  court  rendered  a  judgment  in  favor 
of  the  plaintiffs.  From  this  judgment  John  and  Christina 
Malli  appealed  to  this  court,  where  the  judgment  was  afHrmed. 
Sw  52  Iowa,  654. 
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In  making  the  allowance  of  $2,000  to  the  plaintiiff  herein 
the  court  allowed  nothing  for  the  eighty  acres  on  which  it  was 
agreed  to  give  the  ten  years  lease  and  which  appears  to  have 
been  provided  for  in  the  assignment  made  by  the  decedent  to 
his  sons.  The  allowance  was  made  only  on  the  eighty  acres 
on  which  the  life  lease  was  to  be  given. 

It  is  insisted  by  counsel  for  the  defendant  that  the  contract 
conveyed  to  Christina  Malli  a  vested^  interest  in  the  premises, 
1.  CONTRACT :  ^"^  ^^*'  because  she  failed  to  assert  her  interest 
SffKh"  in  the  suit  for  foreclosure,  her  right  to  tlie  land 
has  been  adjudicated  and  lost  to  her.  This  we 
think  is  a  mistaken  view  of  the  contract.  It  was  not  a  lease, 
but  an  agreement  upon  the  part  of  Franz  Mally,  that  he  would 
become  the  purchaser  of  the  land  at  the  sheriff's  sale  and  thus 
secure  to  plaintiff  a  life  estate  in  the  land.  Until  he  became 
such  purchaser  he  had  no  interest  in  the  land  other  than  that 
of  mortgagee.  Instead  of  becoming  the  purchaser  he  dismissed 
the  suit  for  foreclosure  and  assigned  the  mortgage  to  his  sons 
without,  in  any  manner,  reserving  or  saving  the  rights  of  Chris- 
tina Malli  to  the  life  estate.  It  is  true,  perhaps,  that  no  right 
of  action  accrued  to  her  upon  the  assignment  of  the  mortgage, 
because  there  had  been  no  breach  of  the  contract  until  the 
failure  of  Franz  Mally  to  become  the  purchaser  at  the  sale. 
She  had  no  right  to  set  up  her  agreement  for  a  life  lease  against 
the  assignees  of  the  mortgage,  for  the  very  good  reason  that 
her  contract  was  still  subsisting,  and  it  was  within  the  power 
of  Franz  Mally  to  peribrm  it  by  becoming  the  purchaser  at 
the  sale  on  foredosuse  of  the  mortgage.  It  is  very  clear  to  us 
that  the  foreclosure  of  the  mortgage  could  not  be  an  adjudica- 
tion of  her  rights  under  the  contract. 

11.  It  is  next  contended  that  the  iplain  tiff  repudiated  her 
rights  under  the  contract  by  setting  up  the  defenses  of  fraud, 
and  payment,  and  satisfaction  of  the  mortgage.  This  position 
does  not  appear  to  us  to  be  tenable.  Franz  Mally  had  dis- 
missed the  foreclosure  proceeding  under  which  it  was  contempla- 
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ted  be  was  to  become  tbe  parcbaser.  He  bad  assigned  the 
mortgage  to  his  sons.  Now,  while  it  was  still  within  his  power 
'  to  perform  his  contract  by  a  purchase  of  the  land,  he  was  in  no 
way  prejudiced,  misled,  or  injured  by  tbe  defense  set  up  to  the 
foreclosure.  If  such  defense  had  been  successful,  of  course  the 
contract  could  not  have  been  performed.  But  having  failed  to 
establish  the  defense,  we  can  see  no  reason  why  she  cannot  re- 
sort to  her  action  for  a  breach  of  the  contract,  when  the  breach 
occurred,  which  was  at  the  time  Franz  Mally  put  it  o»t  of  his 
power  to  perform,  by  failing  to  become  the  purchaser  at  the 
foreclosure  sale. 

III.  It  is  next  claimed  that  the  agreement  is  void  because 
its  only  consideration  was  a  compromise  of  a  felony.  The  only 
^  ■_ ^^_  evidence  upon  this  question  was  that  of  a  witness 

crnn^romiae  ^^^  testified  as  foUows!  "  Qucs.  Do  you  kuow 
of  felony.  ^rfj^t  was  the  consideration  of  this  contract?  Ans. 
Yes.  Ques.  State  it?  Ans.  There  was  a  diflSculty  among 
the  family.  John  Malli  wanted  to  get  his  brother  proseouted 
for  some  oftense.  Ques.  State  what  the  offense  was?  Ans. 
For  adultery  with  John's  wife;  and  this  contract  was  executed 
so  as  not  to  have  any  fuss  with  him  about  it — to  settle  up  that 
matter." 

If  w^e  were  to  concede  that  John  or  Christina  Malli  could, 
under  the  law,  have  prosecuted  Franz  Mally  criminally,  for  adul- 
tery with  Christina,  and  that  a  contract  made  in  consideration 
of  their  forbearance  to  prosecute  would  be  void,  yet  we  would 
not  reverse  a  cause  without  clearer  evidence  that  it  was  the 
criminal  charge  which  was  compromised,  than  that  given 
above.  Whether  John  Malli  desired  to  prosecute  his  brother, 
criminally,  for  the  offense,  or  merely  to  prosecute  him  in  a  civil 
action  for  damages,  does  not  clearly  appear  from  the  evidence. 
In  common  parlance  the  word  prosecution  is  frequently  ap- 
plied to  civil  actions  for  torts. 

IV.  It  is  further  claimed  that  this  action  should  have  been 
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broDgbt  in  the  name  of  John  Malli,  or  in  his  name  and  that  of 
8. :        the  plaintiff  jointly.    The  ready  answer  to  this  is 

rartiestoac-  r  j  j  j 

ton.  that  Franz  Mally  contracted  to  make  the  lease  to 

the  plaintiff,  and  not  to  her  and  her  husband  jointly.  It  is  also 
claimed  that  there  is  neither  allegation  nor  proof  that  plaintiff 
did  not  elect  to  to  take  the  Plymouth  county  land  in  satisfac- 
tion of  the  contract.  The  fact  that  she  claims  damages  for 
failure  to  make  the  lease,  and  the  further  fact  that  there  is  no 
showing  in  the  record  that  she  gave  up  the  contract  and  took 
the  Plymouth  county  land,  are  sufficient  to  meet  this  objec- 
tion. 

V.    It  is  said  that  the  amount  of  the  allowance  is  excessive. 
The  only  evidence  as  to  the  value  of  the  life  interest  in  the 

^ .  Joy    eighty  acres  is  that  the  annual  rental  value  thereof 

bre^hM^:'  is  $1-50  per  acre,  and  that  plaintiff's  expectancy 
^^^^^^'  of  life  is  sixteen  and  two-third  years.  The  court 
evidently  found  the  value  of  the  life  interest  by  multiplying 
the  annual  rental  value  by  the  expectancy  of  lite.  This  is 
plainly*  an  improper  method  of  adjusting  the  rights  of  the  par- 
ties. Two  thousand  dollars  approximates  the  full  value  of  an 
ordinary  eighty  acre  tract  of  land.  The  plaintiff  is  entitled  to 
the  present  worth  of  a  life  estate,  and  no  more.  This,  upon  the 
basis  of  interest  at  six  per  cent,  would  be  $1,223.46.  If  the 
plaintiff  will  remit  the  excess  of  that  amount  within  thirty 
days  from  filing  this  opinion,  the  judgment  will  bo  affirmed. 
If  no  such  remission  be  made  the  cause  will  be 

Kevebsed. 
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"Webb  et  al.  v.  Holt  et  al. 

1.  Pension:  exemption:  whsk  liable  to  attachmxkt.  Where  a 
pensioner  received  the  pension  due  him  under  the  acts  of  Congress,  on 
account  of  physical  disability  received  while  serving  as  a  soldier  in  the 
late  war,  in  the  form  of  a  draft,  drew  the  money  on  the  draft  and  de- 
posited the  same  in  a  bank  to  his  credit,  it  was  not  exempt,  in  the 
hands  of  the  bank,  from  the  process  of  attachment  for  the  pensioner's 
debts.    RoTHBOGK  and  Beck,  JJ.,  dissenting. 

Appeal  from  Scott  Ci/rcuit  Court. 
Fkiday,  Masoh  24. 

The  plaintiffs  commenced  suit  by  attachment  against  the 
defendant,  D.  A.  Holt,  and  garnished  the  German  Savings 
Bank  of  Davenport.  Subsequently  the  plaintiffs  recovered 
judgment  against  the  defendant  in  the  main  action.  The 
cause  was  tried,  as  to  the  garnishee,  by  the  court,  and  judg- 
ment was  rendered  against  the  garnishee  for  $300.  The  de- 
fendant and  the  garnishee  appeal.  ' 

The  facts  are  stated  in  the  opinion. 

Martiriy  Murphy  <&  Lynch,  for  appellants. 

Bills  (&  Block,  for  appellees. 

Day,  J. — The  court  found  the  facts  in  the  case  as  follows: 
"1,  That  on  the  15th  day  of  March,  1880,  the  defendant,  D. 
1,  ncysjoK:  A.  Holt,  received  from  the  government  of  the 
att4v<^iiinent.  United  States  the  sum  of  $2,029.82,  in  form  of  a 
draft  from  a  pension  agent  of  the  government,  as  a  back  pen- 
doD  due  him  under  the  acts  of  Congress,  on  account  uf  physi- 
cal disabilities  received  while  serving  as  a  soldier  in  the  late 
war>  He  drew  the  money  on  said  draft,  and  used  a  part,  and 
deposited  the  balance  as  stated  in  the  next  finding. 

*V2,  That  of  said  pension,  on  the  29th  day  of  March,  1880, 
Bald  Holt  deposited  the  sum  of  $700  in  the  German  Savings 
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Bank  of  Davenport,  Iowa;  that  said  money  was  placed  in 
said  bank  that  the  same  might  draw  interest  and  be  taken 
from  the  said  bank  from  time  to  time,  for  the  support  of  the 
defendant  and  his  family;  that  the  said  Holt  at  the  time  of 
the  deposit,  before  and  since,  resided  in  Moline,  in  the  State 
of  Illinois,  while  plaintiffs  resided  in  Davenport,  Iowa;  that 
on  the  28th  day  of  October,  1880,  and  before  the  garnishment, 
he  drew  as  interest  on  said  deposit,  $17.50. 

"3.  That  after  the  service  of  the  garnishment,  by  consent  of 
plaintiff,  the  defendant  was  permitted  to  draw  from  the  bank 
the  sum  of  $300,  of  said  $700,  but  this  was  done  simply  be- 
cause $400  would  be  sufficient  to  satisfy  plaintiffs*  demand  if 
found  liable  therefor. 

*'The  court  found,  as  a  conclusion  of  law,  that  the  money  was 
not,  in  the  hands  of  the  bank,  exempt  under  section  4747  of 
Title  57,  of  the  Revised  Statutes  of  the  United  States,  from 
the  process  of  attachment,  for  the  reason  that  said  act  only  ap- 
plies to  pension  money  while  in  course  of  transmission,  and 
did  not  apply  after  a  pension  was  received  and  placed,  as  this 
was,  on  deposit  in  a  bank." 

The  defendants  claim  that  the  money  in  question  is  exempt 
from  attachment  under  section  4747  of  the  Revised  Statutes 
of  the  United  States,  which  is  as  follows:  "No  sum  of  money 
due,  or  to  become  due,  to  any  pensioner,  shall  be  liable  to  at- 
tachment, levy,  or  seizure  by  or  under  any  legal  or  equitable 
process  whatever,  whether  the  same  remains  with  the  pension 
office  or  any  officer,  or  agent  thereof,  or  is  in  course  of  transmis 
sion  to  the  pensioner  entitled  thereto,  but  shall  inure  wholly 
to  the  benefit  of  such  pensioner." 

The  appellants  cite  and  rely  upon  Eckert  v.  MoKee,  9  Bush. 
(Ky.),  856;  Hayward  v,  Clark,  50  Vermont,  612,  and 
FoUchow  V.  Werner,  in  the  Wisconsin  Supreme  Court, 
51  Wis.,  85.  In  Haywood  v.  Clark,  the  defendant  re- 
ceived a  check  or  draft  from  the  United  States  pension 
agent,  and  gave  it  to  his  wife,  who,  by  his  advice,  passed  it  to 
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one  Pierpont,  and  took  his  note  therefor.  A  creditor  soaght  to 
charge  Pierpont  as  a  trustee  of  the  defendant  The  court  held 
tliat  while  the  check  or  draft  from  the  pension  office  was  the 
form  of  the  defendant's  claim,  and  while  that  constituted  the 
matter  of  credit  in  the  sense  of  the  trustee  law  of  the  State,  it, 
or  the  value  represented  by  it,  could  not  be  reached  by  any 
creditor  by  any  process  or  proceeding;  that  the  defendant  had 
the  right  to  give  the  draft  to  his  wfe,  and  the  legal  title  passed 
to  her  by  gift;  that  the  only  ground  upon  which  Pierpont 
could  be  charged  as  for  a  debt  due  from  him,  on  the  score  of 
the  draft,  was  the  note  given  to  the  wife,  and  that,  upon  the 
facts  shown  the  note  did  not  render  him  liable  as  on  a  note  pay- 
able and  delivered  to  the  husband.  It  is  evident  that  this 
holding  determined  the  case,  and,  perhaps,  correctly,  for  it 
may  well  be  decided  that,  until  the  original  draft,  through 
which  the  money  is  transmitted  is  cashed,  the  money,  in  the 
language  of  the  statute,  "is  in  course  of  transmission  to  the 
pensioner,"  and  that  he  might  then,  without  any  fraud  upon 
his  creditors,  give  it  to  his  wife.  The  court,  however,  went 
further,  and  declared  what  it  would  feel  it  to  be  its  duty  to 
hold^  in  order  to  protect  the  pension  from  process,  did  the  case 
require  it  "What  is  further  said  in  the  opinion,  it  appears  to 
us,  can  be  regarded  only  as  diotumt. 

In  the  case  of  Eckert  v.  McKee^  Adams,  the  pension  agent, 
at  Lexington,  drew  his  check  on  the  United  States  Assistant 
Treasurer,  for  a  pension  due  to  Mrs.  M.  H.  McKee.  The 
check  was  payable  to  the  order  of  Mrs.  McKee.  On  the  same 
day,  one  J.  T.  Vanorsdale  brought  the  check  with  thename  of 
Mrs.  McKee  indorsed  thereon,  to  the  office  of  the  pension 
agent,  who  went  with  Vanorsdale  to  a  bank,  and  introduced 
him,  when  the  money  was  paid  to  him.  The  creditors  of  Mrs. 
McKee  sought  to  subject  a  part  of  the  money  to  the  payment 
of  their  debts.  It  does  not  appear  from  the  statement  of  facts, 
whether  the  money  had  ever,  in  fact,  come  into  the  possession 
of  Mrs.   McKee,  or  was  still  in  the  hands  of  Yanorsdale. 
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The  court,  without  citation  of  authority  or  reasoning  to 
support  the  determination,  concluded  that  the  fund  was  not 
liable  to  attachment.  If  the  money  had  not  come  into  Mrs. 
McKee's  possession,  it  might  be  regarded  as  in  course  of  trans- 
mission, and  hence  as  coming  under  the  protection  of  the 
statute.  The  case  of  Fohcluyw  v,  We7*ner  is  the  only  one,  in 
which  it  distinctly  appears  from  the  facts,  that  the  question  of 
exemption,  after  payment  to  the  pensioner,  was  involved.  In 
that  case  it  was  held  that  the  pension  money  was  exempt  from 
liability  for  the  pensioner's  debts.  In  the  opinion  the  case 
of  Eckert  v,  McKee^  is  cited  and  relied  upon.  The  reasoning 
of  the  court  is  not,  to  our  minds,  satisfactory.  Upon  the  other 
hand,  the  appellee  cites  and  relied  upon  Kellogg  v.  Waite^  12 
Allen,  529,  and  Spehnan  v.  Aldrichj  126  Mass.,  113.  In 
Kellogg  v.  Watte  the  money  had  been  paid  to  the  agent  of  the 
pensioner  before  the  statute  in  question  was  enacted,  and  the 
court  held  that  it  could  not  be  controlled  by  it.  In  Spelman 
V.  Aldrich  the  court,  without  any  reasoning,  and  relying  solely 
upon  Kellogg  v.  Watte,  held  that  even  if,  under  the  statute  in 
question,  the  pension  was  exempt  while  it  remained  in  the 
form  of  a  pension  check,  the  exemption  certainly  ceased  after 
the  money  was  drawn  upon  the  check.  The  question  resting 
in  so  unsatisfactory  a  situation,  upon  authority,  we  feel  at  lib- 
erty to  determine  it  wholly  upon  principle.  The  section,  by 
its  direct  terms,  is  limited  to  money  in  two  conditions,  money 
due  to  a  pensioner,  and  money  to  become  due  to  a  pensioner. 
The  pension  is  a  fixed  amount  of  money  payable  at  stated  peri- 
ods. When  the  period  for  payment  has  elapsed,  the  money 
is  due;  before  such  period  has  elapsed,  the  money  is  to  be- 
come due.  When  the  money  has  actually  come  into  the 
hands  of  the  pensioner,  it  ceases  to  be  money  due,  or  to  be- 
come due,  and  then,  it  seems  to  us,  the  statute  ceases  to  apply 
to  it.  It  is  said,  however,  that  the  statute  provides  that  the 
money  shall  inure  wholly  to  the  benefit  of  the  pensioner.  In 
our  opinion  it  does  inure  wholly  to  the  benefit  of  the  pen- 
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8ioner,  when  it  comes  into  hid  possession,  and  becomes  sulv 
ject  to  his  control,  nnder  the  laws  of  the  State,  in  the  same 
manner  as  other  property  owned  by  him.  The  provision  of 
the  statute,  "whether  the  same  remains  with  the  pension  oflBce, 
or  any  oflScer  or  agent  thereof,  or  is  in  course  of  transmission 
to  the  pensioner  entitled  thereto,"  cannot  be  ignored  in  placing 
a  construction  upon  the  statute.  This,  it  seems  to  ns,  imposes 
a  limitation  upon  a  provision  which  would  otherwise  be  gen- 
eral, and  determines  the  peculiar  situation  in  which  money 
due,  or  to  become  due,  shall  be  exempt  from  seizure.  The 
enumeration  of  particulars  implies  a  negation  of  the  general. 
If  the  statute  exempts  money  paid  to  a  pensioner,  even  after 
it  comes  into  his  hands,  the  particular  enumeration  of  condi- 
tions under  which  the  money  would  be  exempt,  becomes  un- 
necessary and  unmeaning,  and  might  as  well  be  eliminated 
from  the  statute.  In  our  opinion,  the  purpose  of  the  statute 
is  to  render  it  certain  that  the  government's  bounty  shall  come 
into  the  hands  of  its  beneficiary,  and  shall  not  be  seized  for 
its  debts  before  it  reaches  him.  If  it  had  been  the  intention 
to  impress  upon  it  a  diflTerent  character,  after  it  comes  into 
the  hands  of  the  pensioner,  from  other  property  owned  by  him, 
it  seems  to  us  that  that  intention  would  have  been  expressed 
in  a  manner  more  certain  and  direct.  Indeed,  it  may  ♦ell  be 
doubtful,  whether  the  ordinary  incidents  of  property  which 
has  vested  in  tf  citizen  of  a  State,  can  be  controlled  or  modi- 
fied by  federal  legislation. 

In  our  opinion  the  statute  in  question  ceased  to  be  applica- 
ble to  the  money  when  it  was  paid  to  the  pensioner. 

Affirmed. 

KoTHiiOGK,  J.,  dissenting. — I  cannot  concur  in  the  forgoing 
opinion  of  the  majority  of  the  court.  A  pension  is  granted 
to  a  soldier  because  of  some  physical  disability  rendering  him 
unable  to  earn  a  living  by  manual  labor.  It  is  intended  for 
the  support  of  himself  and  family.     In  case  of  his  death,  it  is 
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continued  for  the  benefit  of  his  widow  and  orphan  children 
under  sixteen  years  of  age.  The  statute  provides  that  it  shall 
not  be  seized  for  debt  before  it  is  received  by  the  pensioner, 
but  shall  inure  wholly  to  his  benefit.  The  last  provision  ex- 
cludes the  idea  that  it  can  be  seized  after  it  comes  into  his 
possession.  The  provision  that  it  shall  inure  wholly  to  his 
benefit,  is  intended  to  mean  something.  If  the  opinion  of  the 
majority  is  correct,  it  is  mere  surplusage  and  means  nothing, 
for  the  money  is  fully  protected  until  it  comes  into  the  hands 
of  the  pensioner  by  the  previous  provisions  of  the  section. 
This  last  provision  is  used  in  the  same  connection  as  that 
which  prohibits  the  seizure  by  creditors  before  it  comes  into 
the  possession  of  the  pensioner,  and  when  in  the  same  clause 
and  sentence  of  the  statute  it  is  provided  that  it  shall  inure 
wholly  to  the  benefit  of  the  pensioner,  the  exclusion  of  credi- 
tors could  be  made  but  little  plainer  if  the  section  had  con- 
cluded with  the  words,  "and  not  for  the  benefit  of  creditors." 
It  is  said,  in  the  majority  opinion,  that  the  money  does  inure 
wholly  to  the  benefit  of  the  pensioner  when  it  comes  into  his 
possession  and  becomes  subject  to  his  control.  In  the  general 
sense,  this  is  true,  but,  it  appears  to  me,  the  opinion  ignores 
the  thought  that  this  is  ci  statute  of  exemption  and  its  very 
object  and  purpose  is  to  prevent  creditors  from  seizing  pension 
money. 

It  is  conceded  by  the  majority  that  the  case  of  Fol%chow  v 
Werner^  51  Wis.,  85,  is  in  point.  In  my  judgment  the 
opinion  in  that  case  is  correct,  and  should  be  followed,  especi- 
ally in  view  of  the  well  established  rule  that  exemption  laws 
are  to  be  1  iberally  construed  in  favor  of  the  debtor. 

In  my  opinion  the  judgment  should  be  reversed,  and  I  am 
authorized  to  say  that  Mr.  Justice  Beck  concurs  in  this  dis- 
sent. 
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1.  Bailroads:  ivjitbt  to  stock:  dittt  to  construct  cattle  guards. 
The  statote,  providinf?  that  every  corporation  operating  a  railway  shall 
make  proper  cattle  graards,  where  the  same  enters  and  leaves  any  fenced 
land,  is  imperative.  The  company  has  the  right  to  fence  at  aU  places, 
except  where  the  public  convenience  ezclades  that  right,  as  at  depot 
grounds;  and  under  the  facts  of  this  case  the  question,  whether  the  in- 
jury was  done  at  a  place  where  it  was  fit,  proper  and  suitable  for  the  de- 
fendant to  fence,  was  properly  excluded  &cm  the  jury. 

2. :  ihstructioh:  evidence.  An  instruction,  asked  by  the  defend- 
ant and  based  upon  evidence  not  found  in  the  record,  was  properly  re- 
fused. 

8.  : :  MABiLiTT  for:  admission  of:  evidence.    In  an  action 

to  recover  for  iigury  to  stock  by  a  railroad  train,  evidence  that  de- 
fendant's road-master  agreed  upon  an  arbitration  is  not  competent  to 
show  the  liability  of  the  company.  An  offer  to  arbitrate  is  not  an  ad- 
mission of  liability,  nor  would  any  admission  by  the  road-master,  at  an- 
other time  and  place,  be  deemed  the  admission  of  the  company. 

4.  — : :  instruction.    The  giving  of  an  instruction  based  upon  a 

theory  wholly  unsupported  by  the  evidence,  was  misleading,  and  prQu- 
didal  error. 

5.  : :  DOXTBLE  damages:  affidavit  for:  amendment:  ser- 
vice. The  affidavit,  served  for  the  purpose  of  entitling  claimant  to  double 
damages  for  stock  killed  by  a  railroad  train,  need  not  specifically  desig- 
nate the  place  where  the  ii^'nry  was  done.  The  jurat  to  such  affidavit 
may  be  amended  within  such  reasonable  time  as  not  to  cause  essential 
injury  to  the  other  party,  and  the  notice  of  claim  and  the  accompany- 
ing affidavit  may  be  served  by  the  plaintiff  or  any  other  person. 

Appeal  from  Marshall  District  Court. 

Friday,  March  24. 

Action  to  recover  double  damages  for  injury  to  two  horses 
done  by  one  of  the  defendant's  trains;  also  to  recover  the 
amount  of  a  veterinary  surgeon's  bill  paid  for  doctoring  one 
of  the  horses.  There  was  a  trial  by  jury,  and  verdict  and 
judgment  were  rendered  for  tlie  plaintiff.  The  defendant 
appeals. 
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Boardman  df  Daly,  for  appellant 

J.  M.  ParkeVj  for  appellee. 

'     Adams,  J. — I.  The  railroad  runs  north  and  sonth.  The  horses 

were  struck  either  where  the  railroad  crosses  a  highway,  run- 

LRAiuioADs:  ning  east  and  west,  or  a  few  feet  north  of  the  high- 

stoc^:  duty     wav.    The  train  which  struck  them  was  eoinff 

to  construct  *'  no 

catue  guards,  north.  The  plaintiff  claims  that  they  were  struck 
north  of  the  highway,  and  where  the  defendant  had  a  right 
to  fence.  The  defendant  claims  that  they  were  struck  in  the 
highway.  The  defendant  also  claims  that  if  they  were  struck 
north  of  the  highway  they  were  struck  where  it  is  not  lit, 
proper,  or  suitable  to  fence,  and  therefore  where  it  had  no 
right  to  fence. 

There  was  some  evidence  tending  to  show  that  they  were 
struck  north  of  the  highway,  and  the  question  as  to  whether 
they  were  or  not  is  not  reviewable  by  ns. 

The  question  as  to  whether,  if  they  were  struck  north  of  the 
highway,  they  were  struck  at  a  point  where  it  was  fit,  proper, 
and  suitable  for  the  defendant  to  fence,  the  defendant  claims 
was  a  question  of  fact,  which  should  have  been  submitted  to 
the  jury.  The  defendant  propounded  a  special  question  upon 
this  point,  and  asked  that  it  be  submitted  to  the  jury;  bat  the 
court  refused  to  submit  it.     This  refusal  is  assigned  as  error. 

In  respect  to  the  character  of  the  place  the  facts  are  undis- 
puted. The  land  north  of  the  highway  was  fenced,  but  no 
cattle  guard  was  constructed  where  the  railroad  enters  the  land 
after  leaving  the  highway.  The  defendant's  design  was  that  a 
certain  railroad  bridge,  which  commenced  fifty- two  feet  north 
of  the  highway  and  extended  forty-eight  feet,  should  serve  as 
*B,  cattle  guard.  Fences  were  constructed  on  eacli  side  of  the 
railroad  from  the  bridge  to  the  highway  where  the  fences  con- 
nected  with  the  highway  fence.  These  fences  in  connection 
with  the  bridge  formed  a  pocket.    The  embankment  of  the 
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railroad  at  the  bridge  was  ten  feet  high  with  precipitous  sides. 
The  company  omitted  to  put  in  a  cattle  guard  at  the  highway 
because  its  officers  thought  that  a  cattle  guard  at  the  highway, 
so  near  the  bridge,  approached  as  it  was  upon  such  an  em- 
bankment, would  imperil  the  safety  of  trains.  They  claim  that 
such  would  have  been  the  effect,  and  hence  that  they  were  not 
required  to  put  in  a  cattle  guard  at  the  highway,  and  could 
not  properly  have  done  so,  and  could  not  properly  have  fenced 
that  part  of  their  road  between  the  highway  and  the  bridge. 

Whether  the  safety  of  trains  would  not^have  been  promoted 
rather  than  impaired  by  a  cattle  guard  at  the  highway  is  a 
question  which  to  our  mind  admits  of  great  doubt  Possibly 
the  jury  might  have  found  for  the  company  upon  this  point 
But  the  refusal  of  the  court  to  direct  the  jury  to  make  a  find- 
ing upon  it  was  not  in  our  opinion  error.  The  statute  is  im- 
perative. It  provides  that  every  "  corporation  constructing  or 
operating  a  railway  shall  make  proper  cattle  guards  where  the 
same  enters  or  leaves  any  improved  or  fenced  land.'*  If  an 
exception  ought  to  be  engrafted  upon  the  statute  it  is  the 
province  of  the  legislature,  and  not  the  court,  to  do  it 

The  defendant  contends,  however,  that  the  court  has  already 
made  a  ruling  which  would  jnstily  us  in  holding  that  the  de- 
fendant was  not  bound  to  put  in  a  cattle  guard  if  it  was  not 
fit,  proper,  and  suitable  to  do  it  The  case  relied  upon  is 
Davis  V,  B,  cfe  M,  R,  Hail  road  Co.,  26  Iowa,  650.  In  that 
case  it  was  held,  in  snb.stance,  that  a  railroad  company  has  not 
a  right  to  fence,  within  the  meaning  of  the  statute,  except 
where  it  is  fit,  proper,  and  suitable  to  fence,  and  hence  that  it 
has  not  a  right  to  fence  depot  grounds.  But  the  question 
there  decided  is  not  analogous  to  the  one  before  us.  There  is 
no  statute  requiring  a  railroad  company  to  fence  anywhere. 
It  has,  in  the  nature  of  the  case,  a  right  to  fence  except  where 
the  public  convenience  must  be  held  to  exclude  the  right,  and 
in  the  case  cited  it  was  thought  that  the  public  convenience 
must  be  held  to  exclude  the  right  to  fence  depot  grounds. 
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II.  The  defendant  assigns  error  upon  the  refusal  to  give  an 
instruction  which  is  in  these  words:  "4.  If  the  plaintiff's 
«.  — : :  stock  was  injured  in  the  so-called  pocket  or  curve 

Instruction :  „    ,       „  i       ^      •    .  -i  . «    , 

evidence.  of  the  fence  towards  the  bridge,  yet,  if  the  point 
where  they  were  first  struck  was  witliin  the  limits  of  a  traveled 
highway  of  ordinary  width— a  de  facto  highway — then  the 
defendant  would  not  be  liable." 

It  was  contended  by  the  defendant  that  the  evidence  showed 
that  the  public  travel  had  deviated  a  little  to  the  north,  and 
had  spread  over  ground  not  enclosed  in  the  legally  established 
highway. 
To  this  we  have  to  say  that  we  find  no  such  evidence. 

III.  The  plaintiff  was  allowed  to  show,  against  the  defend- 
ant's objection,  tlieacts  and  declarations  of  one  John  Sherman, 
3^- J .  the  defendant's  road-master.     It  was  made  to  ap- 

Jljmissfon  of :  pear  that  he  agreed  with  the  plaintiff  upon  an  ar 
bitration,  and  selected  an  arbitrator,   while  the 
plaintiff  selected  an  arbitrator. 

The  evidence  of  Sherman's  acts  and  declarations  was,  wt 
think,  inadmissible,  and  not  without  prejudice.  It  was  mani- 
festly introduced  as  evidence  tending  to  show  that  the  defend- 
ant deemed  itself  liable.  But  an  offer  to  arbitrate  is  not  an 
admission  of  liability.  Besides  Sherman's  admission,  if  he 
had  made  any,  could  not  be  deemed  the  admission  of  the  com- 
pany. "  The  representations,  declarations,  and  admissions  of 
the  agent  of  a  corporation,  stand  upon  the  same  footing  with 
those  of  the  agent  of  an  individual."  Angell  &  Ames  on 
Corp.,  Sec.  300,  and  cases  cited.  Sherman,  as  appears,  was 
not  only  not  connected  with  the  train  which  caused  the  acci- 
dent, but  what  he  said  and  did  about  it  was  at  an  entirely 
different  time  and  place.  The  tort  of  a  principal  cannot  be 
proved  by  evidence  of  the  statements  of  an  agent  of  such  a 
character.  Mich.  Cen.  R.  R.  Go.  v.  Carrowj  73  111.,  348; 
Irost  V.  Second  Ave.  R.  R.  Go.,  72  N.  T.,  542;  Verri/  v.  D.j 
6^  R.  cfe  M.  R.  R.  Co.,  47  Iowa,  649. 
Vol.  LVII.— 46 
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Whether,  if  the  liability  of  the  company  had  been  conceded, 
and  Sherman  had  been  anthorized  to  settle  for  the  injury,  his 
admission  as  to  the  amount  of  damages  sustained  could  have 
been  shown  as  admissions  of  the  company,  we  do  not  deter- 
mine, as  such  question  is  not  before  us. 

IV.  There  was  evidence  showing  that  one  Bennett  em- 
ployed a  veterinary  surgeon  to  doctor  one  of  the  horses,  and 
4  . .  paid  him  for  it     Afterwards  the  plaintiff  paid 

Instruction,  jjennett.  It  does  not  appear  that  Bennett  as  the 
agentof  plaintiff,  actual  or  assumed,  employed  the  surgeon.  The 
court  instructed  the  jury  that  the  plaintiff  could  not  recover  the 
amount  paid  unless  he  bought  the  account  and  took  an  assign- 
ment of  it  verbally  or  in  writing. 

There,  is  no  pretense  that  the  plaintiff  bought  the  account, 
or  took  an  assignment  of  it.  The  instruction  was  based  u}>oa 
a  tlieory  wholly  unsupported  by  the  evidence.  It  was,  there- 
fore, C4ilculated  to 'mislead.  And  in  giving  it  we  think  tliat 
the  court  erred. 

V.  The  affidavit,  served  for  the  purpose  of  entitling  the 
])laintiff  to  double  damages,  did  not  designate  the  place  of  the 
^ . injury,  otherwise  than  by  showing  that  it  was  iu 

ge"?affl?t"  Marshall  county.     The  defendant  objecterl  to  the 
mciit^rser-      affidavit  upon  the  ground  that  it  should  have  shown 
the  place  of  the  injury  more  specifically,  but  the 
court  overruled  the  objection. 

In  this,  we  think,  there  was  no  error.  It  was  said  in  JSfachie 
V.  Railroad  Co.^  64  Iowa,  540,  it  is  not  essential  that  the  affi- 
davit served  should  contain  anything  more  than  a  statement 
of  the  claim  and  the  fact  of  the  injury. 

VI.  The  jurat  to  the  affidavit  served  was  in  these  words: 
"  Sworn  to  before  me  and  in  my  presence  by  H.  W.  Muud- 

henk,  this  19th  day  of  August,  1879. 

John  Cabney,  Notary  Puilic.^ 
Objection  was  made  to  the  affidavit  on  the  ground  that  the 
jurat   was   insufficient.    The  objection  being  sustained,  the 
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plaintiff  procured  from  the  notary  an  amended  jurat,  and  the 
affidavit  with  the  amended  jurat  was  then,  against  the  defend- 
ant's objection,  admitted. 
The  amended  jurat  is  in  these  words: 

"State  of  Iowa,      ) 
Marshall  County,   j 

"  Subscribed  in  my  presence  and  sworn  to  before  me  by  H. 
W.  Mundhenk,  on  the  19th  day  of  August,  1879.  In  testi- 
mony wliereof  I  have  hereto  set  my  hand  and  notarial  seal. 

John  Carney, 
Notary  Public  in  aiid  for  Marshall  CountxjP 

An  affidavit  may  be  amended  if  done  within  such  reasonable 
time  as  not  to  cause  essential  injury  to  the  other  party.  Code. 
§  248.  The  defendant  in  this  case  claims  that  if  the  amendment 
is  allowed  it  will  cause  essential  injury,  because  the  defendant 
should  have  thirty  days  after  the  service  of  a  proper  affidavit 
to  relieve  itself  from  liability  by  paying  single  damages. 

It  appears  to  us,  however,  very  clear  that  there  was  at  least 
a  hona  fide  attempt  on  the  part  of  the  plaintiff  to  bring  him- 
self within  the  provisions  of  the  statute  in  respect  to  double 
damages,  and  we  have  no  doubt  the  defendant  understood  that 
such  was  his  design.  We  think,  then,  that  in  view  of  the  stat- 
ute allowing  amendments,  which  we  must  presume  was  known 
to  the  defendant,  we  could  not  properly  hold  that  the  defend- 
ant was  justified  in  disregarding  the  affidavit.  In  Hallett  v. 
Railroad  Co.^  22  Iowa,  259,  an  action  like  the  present,  to  re- 
recover  double  damages,  it  was  held  that  it  was  not  error  to 
allow  the  jurat  to  the  affidavit  to  be  amended. 

VII.  The  notice  of  claim  and  accompanying  affidavit  were 
served  by  the  plaintiff.  The  defendant  insists  that  such  ser- 
vice is  without  authority  and  void. 

Tlie  statute  does  not  provide  how  the  service  shall  be  made. 
In  the  absence  of  any  provision,  we  think,  it  may  be  made  by 
any  person. 
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Some  other  errors  are  assigned,  bnt  the  questions  presented 
will  not  probably  arise  upon  another  trial. 

For  the  errors  pointed  out  the  judgment  must  be 

Reversed. 


Deoatub  CouirrT  v.  Bright  et  al. 

1.  Bond:  action  on:  consideration:  non -joinder  of  parties.  In 
an  action  apon  a  bond  (nven  to  secure  the  pajmeut  for  certain  lands,  al- 
lefjred  to  have  been  purchased  by  another,  it  was  held  that  the  evidence 
led  stronply  to  the  conclusion  that  the  contract  of  purchase  had  never 
been  completed;  that  if  there  was  no  mutually  binding  contract  of  pur- 
chase the  bond  would  be  without  consideration;  and  that  as  other  par- 
ties may  have  an  interest  in  the  determination  of  the  question  as  to  the 
validity  of  the  contract,  who  have  not  been  made  parties  to  the  record, 
no  judgpnent  could  properly  be  entered  in  the  case. 

Appeal  from  Decatur  Circuit  Court, 
Friday,  March  24. 

The  plaintiff  commenced  this  action  on  the  2d  day  of  Octo- 
ber, 1879,  claiming  of  the  defendants  the  sum  of  one  hundred 
and  sixty  dollars,  with  interest  at  ten  per  cent,  from  January 
Ist,  1879,  on  a  b^nd,  a  copy  of  which  is  as  follows: 

"This  indenture  witnesseth  that  John  Bright,  his  heirs,  ex- 
ecutors and  assigns,  are  held  and  firmly  bound  unto  the  county 
of  Decatur,  and  State  of  Iowa,  in  the  penal  sum  of  five  hun- 
dred dollars,  that  he  will  on  the  1st  day  of  January,  1879,  pay 
to  the  said  connty,  for  the  use  and  bebefit  of  the  school  fund 
of  said  county,  the  sum  of  one  hundred  and  sixty  dollars,  as  the 
one-third  cash  payment  on  the  east  half  of  the  southeast  qftarter, 
section  16,  township  67,  range  24,  west,  and  assume  the  payment 
of  the  balance  due  on  a  certain  contract  executed  by  J.  R 
Sanders  on  said  land,  amounting  to  three  hundred  and  twenty 
dollars.    This  obligation  to  be  null  and  void  when  the  stipula- 
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tions  therein  set  forth  are  fully  complied  with,  otherwise  to  re- 
main in  full  force  and  eflFect. 

**  Executed  at  Leon,  Iowa,  this  4th  day  of  September,  1878. 

John  Bbight. 

"  We,  the  undersigned,  hereby  bind  ourselves,  heirs,  execu- 
tors and  assigns,  in  tb^ penalty  named  in  the  above  bond  of 
John  Bright,  that  the  stipulations,  therein  set  forth,  shall  be 
fully  complied  with.  Hebd  Ingram." 

The  defendants  answered  as  follows: 

"  1.  That  the  bond  sued  on  in  this  case  was  made  without 
consideration. 

*'  2.  That  there  has  been  a  payment  of  $40  on  the  sum  se- 
cured by  said  bond. 

"  Defendants  further  say  that  the  bond  in  controversy  was 
made  on  account  of  certain  real  estate,  described  in  petition, 
which  was  sold  without  authority  of  law,  and  a  certain  note 
which  was  given  without  authority  of  law,  and  when  it  was 
^iven  it  was  for  the  purpose  of  guaranteeing  that  one  Samuel 
Bright  would  not  remove  his  property  from  Decatur  county, 
60  as  to  endanger  the  collection  of  his  note  of  one  hundred 
and  ten  dollars,  which  is  the  indebtedness  intended,  by  the 
$160  claimed  in  the  petition;  that  said  Samuel  Bright  has 
not  removed  his  property;  that  it  was  illegally  obtained  and 
without  defendant's  knowledge  and  understanding  that  he 
should  be  responsible  for  the  debts  set  out  in  the  petition,  and 
said  matters  were  inserted  in  the  bond  by  mistake  and  mis- 
understanding of  the  parties;  and. that  the  defendant  is  igno- 
rant and  illiterate,  and  can  hardly  read  writing,  and  was  misled 
by  the  plaintiff  as  to  the  contents  of  said  bond. 

"4.  The  defendants  further  say  that  said  bond  is  illegal  and 
void,  because  the  plaintiff  had  no  authority  to  demand  and 
accept  the  bond  sued  on  for  any  purpose. 

"  5.  The  defendants  further  say  that  the  lands  described  in 
the  petition  were  school  lands  and  were  sold  by  plaintiff  with- 
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out  securing  the  one-third  part  in  cash,  which  never  has  been 
paid,  and  the  money  claimed  in  the  petition  is  for  the  payment 
of  said  illegal  and  void  contract,  for  sale  of  said  land  and  is 
therefore  void. 

"  Wherefore  defendants  demand  that  said  contract  be  cor- 
rected in  accordance  with  the  stat^me^t  of  this  answer,  and 
judgment  for  costs  and  other  relief." 

Upon  the  filing  of  this  answer  the  defendants  moved  the 
court  to  transfer  the  cause  to  the  equity  docket,  and  that  it  be 
tried  upjn  depositions  and  written  evidence.  This  motion 
wa6  sustained.  Afterwards  the  defendants  tiled  an  amend- 
ment to  their  answer  as  follows: 

"1.  That  in  the  year  1865,  or  1866,  the  plaintiff  sold  to  J.  B. 
Sanders  the  E^,  S  E  J,  section  16,  township  67,  range  24,  De- 
catur county,  Iowa,  for  the  agreed  price,  under  appraisement 
at  50  cents  per  acre,  amounting  to  $40,  and  said  Sanders  paid 
for  the  same,  and  entered  into  possession  of  the  land,  and  made 
valuable  improvements  thereon  to  the  amount  of  $200. 

"2.  That  the  plaintiff  failed  to  perfect  the  title  to  the  land 
and  refused,  or  was  unable,  to  procure  the  title  to  the  land  from 
the  State,  and  Sanders  could  not  get  the  title. 

"3.  That  afterwards,  in  1875,  one  Samuel  Bright  undertook 
to  purchase  the  land  from  the  plaintiff,  and  executed  his  note 
for  $110  to  plaintiff  to  procure  the  first  payment  to  be  made 
on  the  land,  but  for  some  cause  failed  to  get  the  money  on  said 
note,  although  the  said  note  is  still  held  by  the  plaintiff. 

"That  afterward,  in  1875,  J.  B.  Sanders,  failing  to  get  the 
title  to  said  land,  sold  and  released  to  said  Sam.  Bright,  all  his 
interest  in  said  lands,  being  the  price  paid  on  the  original  con- 
tract, $40,  and  interest,  and  the  improvements  made,  and  under 
this  claim  Samuel  Bright  entered  into  possession  of  the  said 
lands. 

"That  said  Sanders  does  not  now  have,  nor  never  did  have, 
any  other  claim  on  said  lands  than  that  growing  out  of  the  orig« 
inal  purchase  in  1865  or  1866. 
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'^Defendants  ask  that  J.  B.  Sanders,  Samuel  Bright  and  their 
wives,  and  all  parties  clainaing  under  them,  be  made  partie.'? 
to  this  suit,  and  their  interest  in  said  lands  be  foreclosed, 
and  that  plaintiff*  be  required  to  pay  back  the  original 
purchase  price,  and  pay  for  the  improvement  made  on  tlie 
land,  or  in  case  the  court  finds  a  contract  existing  to  sup- 
port the  bond  sued  on,  that  the  land  be  first  sold  to  satisfy 
said  debt,  and  for  such  other  relief  as  the  defendants  may  be 
entitled." 

The  court  rendered  judgment  against  the  defendants  for 
$184.84,  and  ordered  that  when  the  judgment  should  be  paid 
it  should  operate  as  a  discharge  of  the  note  and  mortgage  given 
by  Samuel  Bright  to  the  school  fund  of  Decatur  county  for 
$110.40,  dated  September  15th,  1875.    The  defendants  appeal. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Mori'ison  and  W.  H,  Robb^  for  appellants. 

No  argument  for  appellee. 

Day,  J. — The  material  facts  in  the  case  are  substantially  as 
follows:  In  the  year  1866,  J.  B.  Sanders  contracted  with  De- 
1.  bond:         catnr  county  for  the  purchase  of  the  eighty  acres 

action  on:  /.  ,       ,    ,  ,     ,  ,  o     -^ 

considera-  of  land  described  in  the  aijswer,  at  the  appraised 
Joinder.  price  of  50  cents  per  acre,  $40  for  the  tract.  San- 
ders paid  the  $40,  and  entered  into  the  possession  of  the  land, 
and  made  improvements  thereon  of  the  value  of  $200.  When 
he  made  application  for  a  ])atent,  \t  was  learned  that  the  sale 
was  void  and  that  a  patent  could  not  be  obtained.  He  then, 
in  1875,  undertook  to  make  a  new  contract  with  the  county 
for  the  purchase  of  the  land  at  $6  per  acre,  $480  for  the  tract. 
Being  unable  to  raise  the  cash  payment  of  one-third  required 
bj'  law,  he  arranged  with  Samuel  Bright  to  take  one-fourth 
of  the  land  and  make  the  first  payment,  $160,  after  deducting 
therefrom  the  $40  already  paid,  and  the  interest  thereon,  leav- 
ing of  the  first  payment  to  be  provided  for,  $110.40. 
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Samuel  Bright  was  to  borrow  this  sura  from  the  school  fund 
and  secnre  it  by  a  morfgage  on  other  lands,  and  then  pay  it 
over  to  the  school  fund  for  the  balance  of  the  cash  payment 
due  on  the  Sander's  contract.  In  pursuance  of  this  arrange- 
ment, Samuel  Bright  executed  to  the  county,  his  note  for 
$110.40,  with  Ilerd  Ingram,  W.  C.  Cozad  and  Uenry  Bright, 
as  sureties.  lie  also  executed  a  mortgage  on  certain  lands  to 
secure  this  note.  The  title  to  part  of  the*  mortgaged  lands 
wa/*  not  good,  and  the  loan  was  refused.  The  note  and  mort- 
g:ige  were  letl  with  the  county  auditor  in  the  hope  that  the 
title  might  be  perfected,  and  the  loan  consummated.  In  the 
meantime,  interest  fell  due  on  the  note,  which  Samuel  Bright 
paid.  lie  failed  to  get  the  title  fixed,  and  did  not  obtain  any 
money  on  the  note  and  mortgage.  Sanders,  after  waiting  some 
time,  and  not  being  able  to  raise  the  cash  payment,  wrote  to 
the  county  auditor  that  he  could  not  complete  the  contract, 
ind  asked  to  be  released,  and  that  the  auditor  sell  the  land  to 
Samuel  Briglit  if  he  could  do  so.  Sanders  also  wrote  to  the 
editor  that  he  could  not  take  che  land  but  would  sell  his  in- 
terest to  Samuel  Bright  and  be  released.  To  this,  the  auditor 
•replied,  it  was  all  right,  and  Sanders  supposed  he  was  released. 
Sanders  then  sold  his  improvements  to  Samuel  Bright,  and 
left  the  laud.  This  occurred  in  November  or  December,  1875. 
The  written  contract  between  Sanders  and  the  county  auditor 
for  the  purchase  of  the  laud,  is  dated  September,  16,  1875,  but 
it  was  not  acknowledged  until  October  29,  1878,  and  Sanders 
testified  it  was  not  signed  by  him  until  that  day.  Respecting 
the  signing  ol  this  contract,  Sanders  testified  as  follows:  "^This 
was  about  November  or  December,  1875.  I  wrote  to  the  audi- 
tor, and  received  the  answer,  and  sold  to  Sam.  I  did  not 
know  anything  more  about  it  till  the  October  term  of  the  Cir- 
cuit Court,  1878.  The  auditor  called  me  into  his  oflice  and 
paid  to  me,  *you  have  sold  out  your  interest  in  that  land  to 
Sam  Bright,  have  you?'  I  ^aid  yes.  *Then  sign  this  paper,' 
he  says,  'and  it  will  be  all  right.'     1  was  in  a  hurry,  court  had 
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been  called,  and  I  signed  the  paper  without  reading  it.  I  now 
see  it  was  a  contract  of  purchase  for  E  i  SE  J  Sec.  16,  67,  24, 
lowH,  at  $6.  This  is  the  only  contract  I  signed  of  that  kind, 
and  did  not  know  until  to-day  I  had  signed  such  a  contract. 
The  notes  I  signed  for  the  two-thirds  were  to  be  left  with  the 
auditor  and  not  used,  unless  I  could  rai^e  the  cash  payment, 
and  complete  the  contract,  which  I  could  not  do,  and  supposed 
till  to-day  that  my  notes  were  null  and  void.  I  never  paid  my 
interest  on  the  notes."  It  does  not  appear  that  any  contract 
was  made  witli  Samuel  Bright  for  the  sale  of  the  land.  The 
sureties  of  Samuel  Bright  on  the  note  of  $110.40  became  ap- 
prehensive that  they  might  be  held  for  the  payment  of  that 
note,  and  made  preparations  to  sue  out  an  attachment  against 
Samuel  Bright's  property.  To  release  these  sureties  and 
prevent  the  issuance  of  an  attachment,  John  Bright,  who  is 
the  father  of  Samuel  Bright,  executed  the  bond  now  sued  upon. 
This  bond,  it  will  be  observed,  is  for  the  payment  of  one  hun- 
dred and  sixty  dollars,  as  the  one-third  cash  payment  on  the 
lands  referred  to  in  the  answer,  and  the  assumption  of  the 
payment  of  the  balance  due  on  a  certain  contract  executed  by 
J.  B.  Sanders  on  said  land,  amounting  to  tht*ee  hundred  and 
twenty  dollars.  Now,  it  is  evident,  we  think,  if  no  contract, 
mutually  binding,  existed  between  Sanders  and  the  county  for 
the  purchase  of  the  land,  there  was,  as  between  the  defendants 
and  the  county,  no  consideration  for  the  obligation  sued  upon. 
It  would  be  manifestly  unjust  and  inequitable  to  permit  the 
county  to  recover  from  the  defendants  one-third  the  purchase 
price  of  the  land,  and  at  the  same  time  r^udiate  the  contract 
of  sale,  upon  the  ground  that  the  contract  had  not  been  con- 
summated. The  evidence  before  us  leads  strongly  to  the  con- 
clusion that  the  contract  of  purchase  was  never  completed. 
But,  as  both  Sanders  and  Samuel  Bright  are,  or  may  be,  inter- 
ested in  the  detennination  of  this  question,  it  cannot  properly 
be  decided  without  making  them  parties  to  the  record.  Upon 
the  case,  as  presented  to  us,  we  think  judgment  cannot  be  en- 
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tered  against  the  defendauts.  The  cause  will  be  reversed  and 
remanded  with  leave  to  the  plaintiff  to  make  Sanders  and 
Samuel  Bright  parties,  if  so  advised. 

SLkvebsed, 


The  Statb  v.  Weaver- 


Criminal  Law :  conspiracy  :  threats  by  onb  jointly  indicted. 
Where  two  persons  were  jointly  indicted  for  murder,  and  there  was  no 
evidence  tending^  to  show  a  conspiracy  between  the  two,  or  any  accord 
or  concert  in  feelinf?  and  action  against  the  deceased,  prior  to  the  con- 
flict resulting  in  his  death,  upon  the  separate  trial  of  one,  testimony  of 
threats  made  by  the  other  four  or  fire  months  before  the  homicide,  was 
incompetent. 


2.  :  declarations  of  deceased:  belief  of  impending  death. 

To  render  the  declarations  of  the  deceased,  in  regard  to  the  conflict 
which  resulted  in  his  death,  competent  evidence  against  the  prisoner,  it 
must  be  shown  that  they  were  made  in  the  full  belief  of  impending 
death. 

8.  :  statements:  failure  to  deny.    Where  one  is  under  arrest, 

charged  with  a  crime,  his  mere  silence  and  failure  to  deny  statements 
made  in  his  presence  tending  to  criminate  him,  cannot  be  interpreted 
as  an  admission  of  the  truth  of  such  statements. 

4.  :  CO- conspirator:  declarations  of:  incompetent.  One  con- 
spirator is  bound  by  the  declarations  and  acts  of  his  confederate,  but 
the  declarations  of  a  co-conspirator,  made  after  the  purposes  of  the  con- 
spiracy have  been  accomplished,  are  incompetent  to  establish  the  guilt  ot 
the  accused. 

Ajpjpeal  from  Greene  DUtrlct  Ccmrt. 

Friday,  March  24. 

The  defendant  was  jointly  indicted  with  S.  T.  Horine  for 
the  murder  of  George  W.  Learned,  and  upon  a  separate  trial 
was  convicted  of  manslaughter.  He  now  appeals  to  this  court 
The  facts  of  the  case,  so  far  as  they  are  involved  in  the  ques- 
tions decided,  appear  in  the  opinion. 
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jMcDuffie  db  Howard  and  Russell  <&  Toliver^  for  appellant. 

Smith  McPhersony  Attorney-generaly  for  the  State. 

Beck,  J. — I.  Two  witnesses  were  permitted  to  testify  to 
threats  made  by  Ilorine,  who  is  jointly  indicted  with  defend- 
1.  CRIMINAL     ant,  against  the  deceased.  These  threats  were  made 

law:  oonspjr-  i      i     /.  i      i         .   .  i         mi 

acy:  threats,  lour  Or  five  months  beiore  the  homicide.  There  is 
no  evidence  tending  to  show  that  there  was  any  conspiracy  on 
the  part  of  the  two  defendants  against  the  deceased,  or  that 
there  was  any  accord  or  concert  in  feelings  and  action  against 
the  deceased,  prior  to  the  conflict  which  resulted  in  his  death. 
The  evidence  is  clearly  incompetent  and  its  admission  was 
prejudicial  to  defendant. 

II.     Declarations  of  the  deceased  in  regard  to  the  conflict 

which  caused  his  death,  made  a  few  hours  before  he  died,  were 

admitted  in  evidence.  To  render  declarations  com- 

2. :  de- 

de^e^sedib^-  Patent  evidence  against  the  prisoner,  the  law  re- 
impe*uding  quires  that  it  should  appear  they  were  made  in 
the  full  belief  of  the  deceased  that  he  would  not 
recover  and  that  his  death  was  impending.  The  State  v.  Nash 
db  Redout^  7  Iowa,  887.  We  think  the  proof  intended,  under 
this  rule,  to  establish  a  foundation  for  the  admission  of  the  de- 
clarations of  the  deceased,  is  insuflBcient.  It  is  not  made  to 
appear  that  he  believed  that  he  would  not  recover  and  that  he 
was  near  the  approach  of  death.  During  paroxysms  of  pain 
which  he  suffered,  he  more  than  once  declared  that  he  could 
not  endure  his  sufferings  and  that  they  would  cause  his  death. 
An  information  for  the  arrest  of  the  defendants  was  prepared 
by  a  justice  of  the  peace  to  which  the  deceased  was  sworn. 
The  justice  testifies  that  at  the  time,  referring  to  the  informa- 
tion, he  used  this  language:  "Before  God,  not  expecting  to 
live  until  night,  every  word  is  true."  Other  witnesses  who 
were  present  state  his  declaration  in  this  form:  "Not  know- 
ing that  I  may  live  till  night,  every  word  of  it  is  true."  After 
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this  declaration  his  physician  gave  him  encouragement  that  he 
would  recover.  At  the  time  he  made  the  particular  declara- 
tions, admitted  in  evidence,  it  is  not  shown  that  he  expressed 
the  belief  that  he  would  not  survive,  and  there  is  no  ground 
for  presuming  that  he  entertained  such  belief.  The  declara- 
tions, we  think,  ought  not  to  have  been  admitted  in  evidence, 
as  preliminary  proof  does  not  sufficiently  show  that  they  w«re 
made  in  the  full  belief  of  his  impending  death. 

III.  The  court  directed  the  jury  that  ''if  you  arc  satisfied 
by  the  evidence  that  florine,in  defendant's  presence  and  hear- 
s, :  state-  ino^,  did  make  statements  concernino^  the  transac- 

mciits:  fail-  ° 

uretodeny.  tions  which  tended  to  criminate  him,  and  that  de- 
fendant made  no  denial  or  explanation  of  the  statements,  you 
should  consider  them  in  determining  the  circumstances  of  the 
transaction,  giving  them  such  weight  and  importance  as  you 
think  them  fairly  entitled  to."  Certain  statements  to  which 
this  instruction  is  applicable  were  made  after  the  arrest  of  de- 
fendant and  while  he  was  in  the  custody  of  the  officers.  Under 
these  circumstances  his  silence  and  failure  to  deny  statements 
against  him  cannot  be  interpreted  as  an  admission  of  their 
truth.  Comniotucealthv,  Ke7in€y^Vi  Met,  235;  CofaTnon-* 
wealth  V,  Walker  et  al.^  13  Allen,  670;  Cowmonwealth  v. 
McDermott  et  ul,j  123  Mass.,  440. 

IV.  Evidence  was  admitted  showing  the  declaration  of 
Horine  after  defendant's  arrest,  and  not  in  his  presence,  in  re- 
4. :  CO-    gard  to  the  conflict,  and  that  certain  articles  were 

deciarjuic.Ds    found  at  Horiuc's  house  marked  with  blood.    The 

o* :  mcompe- 

tent.  evidence  ought  not  to  have  been  admitted.    One 

conspirator  is  bound  by  the  declaration  and  acts  of  his  confed- 
erate, and  in  no  other  case  are  acts  and  declarations  of  another 
competent  t6  establish  the  guilt  of  an  accused.  But  in  this 
case,  if  there  had  been  a  conspiracy  against  deceased,  its  pur- 
poses  had  been  accomplished  and  the  conspiracy  was  at  an 
end. 

The  evidence  was  therefore  incompetent.   This  conclusion  is 


JUNE  TEEM,  1882.  733 

Smith  V.  Hlckenbottora. 

based  upon  familiar  elementary  principles  of  the  law  and 
sound  reason. 

It  is  our  opinion  that,  for  errors  pointed  out,  the  judgment 

of  the  District  Court  ought  to  be 

Kbyebsed. 


Smpih  v.  Hickenbottom. 


67  733 

93  013, 

9i  8431 

,     ^  ^.  ,  .       -    57  W3 

1.  Gua^rdian:  pebsonop  unsound  mind:  evidence  op.    In  an  action    tfiio    ^ 

under  section  2272  of  the  Code,  for  the  appointment  of  a  guardian  of  the 
property  of  a  person  of  unsound  mind,  the  evidence  ahowed  the  defend- 
ant was  very  old,  very  infirm,  bodily,  and  that  his  mind  had  shared  m 
his  physical  disability.  The  jury  found  that  the  defendant  was  of  un- 
sound mind.    Ueld, 

1.  That  the  verdict  was  sustained  by  the  evidence. 

2.  That  evidence  of  a  conversation  had  by  the  witness  with  defendant, 
wa&  competent  to  show  his  mental  condition,  and  that  he  felt  his  in- 
ability to  properly  manage  and  protect  his  property. 

3.  That  it  was  not  the  expression  of  an  opinion  for  the  witness  to  testify, 
by  way  of  illustratin;?  the  imbecility  of  age,  that  the  defendant 
''talked  like  a  child.'' 

4.  That  in  cases  of  this  kind,  after  stating  the  fticts  upon  which  their 
opinion  is  based,  non-experts  may  be  allowed  to  give  an  opinion  as 
to  the  defendant's  soundness  or  unsoundness  of  mind. 

2.  Assignment  of  Errors :  not  abgued:  practicb.   An  assignment  of 

errors  not  argued,  will  not  be  considered. 

3.  Expert:  hypothetical  question:  conflicting  testimony.    Where 

an  expert  was  asked  a  hypothetical  question,  ba<?ed  upon  facts  in  relation 
to  which  there  was  conflicting  and  contradictory  testimony,  and  which 
virtually  required  him  to  place  himself  in  the  jury  box  and  weigh  tlie 
testimony,  the  exclusion  of  the  question  was  not  error. 

4.  Mind:  unsoundness  op:  what  constitutes.    An  instruction,  which 

distinguished  unsoundness  of  mind  from  idiocy  on  the  one  hand  and 
lunacy  on  the  other,  was  correct.  The  statute  designates  three  classes 
for  whom  guardians  may  be  appointed,  and  the  latter  class  must  ditTer 
from  either  of  the  others.  If,  then,  there  is  such  mental  weakness  that 
the  judgment  cannot  be  trusted  in  the  management  of  business,  a 
guardian  should  be  appointed. 
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Appeal  from  Jefferson  Circuit  Court. 
Fbiday,  Maech  24. 

Tins  is  a  proceeding;  under  section  2272  of  the  Code,  for  the 
api)ointment  of  a  guardian  of  the  property  of  the  defendant, 
Joseph  Hickenbottom.  The  plaintiff  is  a  son-in-law  of  the 
defendant.  lie  bases  his  application  upon  the  ground  that 
tlie  defendant  is  of  unsound  mind.  The  defendant  for  answer 
denies  that  he  is  of  unsound  mind. 

There  was  a  trial  to  a  jury,  which  found  that  the  defendant 
was  of  unsound  mind,  and  the  court  appointed  a  guardian  ac- 
cordingly.   The  defendant  appeals. 

McCoid  ik  Weaty  for  appellant 

Slagle  <&  McCrackin  and  D.  P.  StubbSj  for  appellee. 

Adams,  J. — The  defendant,  at  the  time  of  the  trial,  was 
seventy-eight  years  of  age.  It  appears  that  until  he  was  past 
1.  cTiARDiAy :  seventy  years  of  age,  he  was  by  no  means  deficient 

persons  of  .      ,        .  .  ,  11.  1 

iHsoMiid  in  business  capacity,  and  succeeded  m  accumulat- 
(i<  ace  of.  jug  considerable  property.  It  does  not,  indeed,  ap- 
pear, that  at  the  time  of  the  trial,  he  had  wasted  his  property 
to  any  considerable  extent.  But  he  had  become,  bodily,  very 
infirm,  and  his  mind,  without  any  question,  had  shared  some- 
what in  his  physical  disability.  He  seems  himself  at  times 
to  have  been  conscious  of  it,  and  expressed  a  wish  that  some- 
one would  take  charge  of  his  property  and  relieve  him  from  all 
care  in  respect  to  it.  Some  arrangement  could  doubtless  have 
been  effected,  whereby  his  property  and  himself  could  have 
been  properly  cared  for  without  the  appointment  of  a  guardian, 
and  especially  without  litigation,  if  there  had  been  harmony 
among  his  children.  But  one  of  the  painful  facts,  which  ap- 
pears from  the  record,  is  the  want  of  such  harmony.  The  tes- 
timony is  very  voluminous,  as  usually  happens  in  a  closely 
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contested  case  of  sncb  a  character.  Tfie  witnesses  differ  con- 
siderably, but,  on  the  whole,  we  may  say,  tliat  it  appears  to  us, 
that  the  evidence  sustains  the  verdict.  We  have  all  arrived 
at  this  conclusion,  upon  a  separate  reading,  and  it  is  unneces- 
sary to  set  out  and  discuss  the  evidence  ia  detaiL  It  is 
claimed,  however,  that  the  court  erred  in  the  admission  and 
exclusion  of  evidence  and  in  giving  instructions. 

I.  One  Elizabeth  Smith,  a  daughter  of  the  defendant,  was 
introduced  as  a  witness,  who  testified  in  these  words:  '*I  re- 
member a  conversation  with  him  (the  defendant)  last  August, 
before  this  proceeding  was  instituted.  I  went  to  see  him.  Ho 
was  sitting  up  and  appeared  like  he  was  very  much  cast  down. 
I  shook  hands  with  him  and  he  turned  into  crying,  and  said 
the  boys  were  not  serving  him  right.  I  asked  him  why,  and 
he  said  they  were  wasting  his  property,  taking  things  from 
him;  said  he  would  like  to  have  somebody  come  and  take 
care  of  his  property,  that  lie  could  have  the  benefit  of  it  in  his 
old  days  to  keep  liim."  The  defendant  moved  to  exclude 
this  evidence,  but  the  court  overruled  the  motion  and  he  ex- 
cepted. 

We  think  that  the  evidence  was  not  inadmissible.  It 
tended,  we  think,  in  some  slight  degree,  to  show  the  defend- 
ant's mental  condition.  If  he  was  laboring  under  a  delusion 
in  respect  to  his  sons  taking  his  property  away  from  him,  his 
statement  tended  to  show  that  ho  was  subject  to  delusion;  and 
in  any  event,  it  showed  that  he  felt  unable  to  cope  with  his 
sons. 

Some  other  objections  are  urged  by  the  defendant's  counsel, 
which  we  are  not  sure  we  fully  comprehend.  The  evidence  is 
said  to  be  hearsay  and  very  prejudicial.  If  the  fact  in  ques- 
tion was  as  to  whether  the  boys,  so  called,  were  taking  the 
property,  then  evidence  of  anyone's  statement  that  they  were, 
would  be  hearsay,  and  not  without  prejudice  to  them.  It  is 
possible,  indeed,  that  the  boys,  and  not  the  defendant,  are  in 
reality  making  the  defense  in  this  case,  but  we  are  not  allowed 
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to  make  such  assumption  and  be  guided  by  it  in  the  applica- 
tion of  the  law. 

II.  The  same  witness  testified  in  these  words:  "He  said, 
while  we  were  there,  that  the  boys  had  not  treated  him  right; 
said  he  had  money  and  did  not  know  wiiat  went  with  it;  he 
would  like  to  get  some  person  to  come  and  take  care  of  his 
property,  and  then  he  turned  in  and  talked  like  a  child.'*  The 
defendant  objected  to  the  last  clause  because  it  contained  the 
expression  of  an  opinion.  The  court  overruled  the  objection 
and  the  defendant  excepted. 

In  our  opinion  the  evidence  was  not  subject  to  the  objection 
It  was  not  to  be  expected  that  the  witness  could  repeat  the 
defendant's  words  with  entire  accuracy,  and  if  she  could  have 
done  so,  it  might  not  have  given  an  accurate  idea  of  the  de- 
fendant's state  of  mind.  We  can  conceive  that  there  was  some 
what  in  his  manner  and  general  appearance  which  impressed 
the  witness,  and  which  she  intended  to  describe,  when  she  said 
he  talked  like  a  child.  It  is  not  easy  to  describe  the  imbecil- 
ity of  old  age.  The  witness  used  an  illustration.  Descriptions 
are  often  given  in  this  way.  They  may  be  indefinite  and  in- 
adequate, but  they  are  not  usually  regarded  as  expressions  of 
opinion. 

III.  Non  experts  were  allowed,  against  the  objection  of  the 
defendant,  to  give  their  opinion  that  he  was  of  unsound  mind. 

In  this  we  think  that  there  was  no  error.  They  were  al- 
lowed fo  do  so  only  after  stating  the  facts  upon  which  their 
opinion  was  based.  We  see  no  reason  why  the  same  rule 
should  not  apply  as  in  cases  of  insanity;  and  that  non-experts 
may  give  an  opinion  in  such  cases  upon  the  facts  stated  by 
them  is  well  settled  in  this  State,  whatever  may  be  the  rule 
elsewhere.  Butler  v,  St,  Louis  Life  Insurav.ce  Co.^  45  Iowa, 
97.  The  departure  from  the  ordinary  rule,  which  excludes 
opinions  by  non-experts,  is  deemed  justifiable  upon  the  ground 
that  the  facts  testified  to  in  respect  to  insanity,  must  often, 
in  the  nature  of  the  case,  convey  to  the  jury  a  very  inade- 


JUNE  TEEM,  1882.  737 

Smith  V.  Hickenbottom. 

quate  idea  of  the  ultimate  fact  to  be  found  by  them,  and 
upon  the  further  ground  that  the  insanity  of  a  person  can 
often  be  detected  by  a  non-expert,  who  is  familiar  with  the 
person,  almost  as  readily  as  by  an  expert. 

Mental  weakness  or  imbecility,  amounting  to  unsoundness, 
cannot  always,  and  perhaps  cannot  usually,  where  it  is  not  of 
a  marked  character,  be  adequately  shown  to  a  jury  by  a  mere 
statement  of  facts.  The  diflSculty,  we  think,  is  not  less  than 
in  cases  of  insanity,  which  are  not  of  a  marked  character.  So, 
again,  the  value  of  technical  knowledge  in  detecting  imbecility, 
amounting  tD  unsoundness,  it  seems  to  us,  is  not  greater,  and 
perhaps  is  less,  than  in  detecting  insanity. 

IV.     A  physician  was  examined  as  an  expert,  and  to  him  a 
hypothetical  question  was  propounded.     Certain  facts  and  cir- 
2.  ASSIGN-        cumstances  were  supposed,  and  the  witness  was 
eiTore?'not      then  interrogated  in  these  words:   "What,  in  your 
^^^^  '  opinion,  is  indicated  as  to  the  state  of  mind  of  this 

individual  by  these  conditions  and  circumstances  named  in 
the  question,  and  by  these  facts  if  testified  to?"  The  defendant 
objected  to  the  question  as  not  being  true  to  the  facts  as 
stated  by  the  witnesses.  The  court  overruled  the  objection 
and  the  witnesses  answered:  "If  these  actions  and  manifesta- 
tions were  prominent  without  a  physical  cause,  temporary  or 
permanent,  then  there  would  be  evidences  of  mental  weakness." 
The  admission  of  this  evidence  is  assigned  as  error. 

Our  rule  is  to  consider  no  assignments  of  error  which  are 
not  argued.  All  we  find  in  the  argument  upon  this  assign- 
ment of  error  is  in  these  words:  '*  On  page  70  a  hypothetical 
question  is  admitted  to  Dr.  Woods,  which  we  urge  is  not  true 
to  the  facts  stated  by  the  witnesses,  and  upon  that  an  opinion 
is  sought  to  be  thrown  into  the  jury  box."  This  argument  is 
nothing  more  in  substance  than  a  mere  re-statement  of  the  as- 
signment of  error.  The  facts  supposed,  related  to  the  words 
and  conduct  of  the  defendant  on  certain  occasions.  They  did 
not  relate  to  all  the  words  and  conduct  of  the  defendant  as 
Vol.  LVII— 47 
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shown  in  evidence,  nor  was  it  necessary  that  they  should.  We 
do  not  know  that  this  constitutes  the  defendant's  objection. 
Possibly  it  is  that  one  or  more  of  the  facts  supposed  are  not 
sustained  by  any  evidence.  But  if  this  is  the  point  relied 
upon,  the  facts  should  have  been  pointed  out.  In  the  absence 
of  any  argument  upon  the  point,  we  do  not  feel  called  upon  to 
say  more. 

Y.     Another  physician  was  examined  as  an  expert  and  asked 

a  question  in  these  wofds:     **  Now,  then,  you  will  state  to  the 

8  expert:      jury  if  the  symptoms  and  indications  testified  to 

question:        bv  the  witucsses   wcrc  proved,  and  if  the  inr\' 

conflicting  "^  r  »  J      ^ 

testimony.  ^ere  satisfied  of  the  truth  of  them,  I  wish  you 
to  state  whether,  in  your  opinion,  having  heard  all  the  symp- 
toms and  indications,  Joseph  Hickenbottom  was  of  sound 
or  unsound  mind,  and  if  unsound  what  is  the  nature  and  char- 
acter of  that  unsoundness?"  This  question  was  objected  to  by 
the  plaintifi^,  and  the  objection  was  sustained.  In  thi^  we 
think,  that  there  was  no  error.  There  were  not  only  conflict- 
ing symptoms  and  indic:itions,  and  to  such  an  extent  as  to 
evince  in  some  measure  an  indirect  conflict  of  testimony,  but 
there  was  in  some  instances  a  direct  conflict  of  testimony.  The 
witness  was  asked  virtually  to  place  himself  in  the  jury  box 
and  weigh  the  evidence. 

VI.  The  defendant  assigned  as  error  the  giving  of  the  2nd, 
6th,  and  7th  instructions.  The  6th  and  7th  are  the  only  ones 
4.  MiND:un-  specifically  referred  to  in  argument,  and  are  the 
whut^const?-'  only  ones  which  we  shall  consider.  In  the  6th 
instruction  the  jury  was  told  that  the  proceed in;^ 
was  a  friendly  one,  not  designed  for  the  plaintifl^'s  benefit, 
but  for  the  protection  and  good  of  the  defendant.  In  the  7th 
instruction,  the  court  undertook  to  define  unsoundness  of  mind. 
The  court  said :  "  The  words  '  unsound  of  mind '  as  used  iu 
the  statute,  and  in  the  petition,  and  as  must  be  contemplated 
by  your  verdict  in  this  case,  do  not  meanutterand  unmitigated 
madness,  or  absolute  and  hopeless  idiocy  on  the  one  extreme, 
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nor  on  the  other  such  weakness  and  infirmity,  even  in  extreme 
old  age,  as  is  liable  to  be  inflneuced  or  imposed  upon,  nor  the 
occasional  belief  of  facts  which  no  sane  man  would  believe, 
provided  there  is  still  mind  enoun^h  to  discover  the  illusion  or 
hallucination  before  it  is  acted  upon,  nor  occasional  spells  or 
fits  of  delirium  from  sickness.  The  condition  of  mind,  con- 
templated by  these  words,  is  beyond  the  latter,  and  may  be 
within  or  short  of  the  former  of  these  extremes.  The  main, 
if  not  indeed  the  only,  objects  of  this  law  and  proceeding  are  the 
protection  of  the  property  and  person  of  tlie  defendant  against 
the  probable  ill  effects  of  their  remaining  under  the  control  of 
a  deluded  mind,  one  believing  and  acting  upon  facts  which 
have  no  existence  but  in  the  imagination.  If,  therefore,  you 
find  from  a  prejKjnderance  of  the  evidence  that  the  condition 
of  the  defendant's  mind  is  such  as  discloses  incapability  of  ex- 
ercising judgment,  reason,  and  delibaration,  of  weighing  the 
consequences  of  his  acts  and  their  effects,  to  a  reasonable 
degree,  upon  his  property,  estate,  family,  and  attendants,  and 
his  own  person,  it  will  be  your  duty  to  return  a  verdict  that  he 
is  unsound  of  mind." 

The  objection  urged  to  the  instructions  by  the  defendant  is 
that  they  fail  to  give  any  proper  definition  of  unsoundness  of 
mind.  He  contends  that  unsoundness  of  mind  is  "  a  perma- 
nent adventitious  insanity.'' 

Without  stopping  to  enquire  whether  there  is  any  authority 
for  such  a  definition  we  have  to  say  that  we  do  think  it  would 
be  a  proper  one  in  this  case.  The  statute  provides  for  the  ap- 
pointment of  a  guardian  of  "an  idiot,  lunatic,  or  person  of 
unsound  mind."  Three  classes  are  designated,  and  we  must 
presume  that  the  latter  class  differs  somewhat  from  either  of 
the  others.  The  definition  insisted  upon  by  the  defendant, 
would  make  the  latter  class  substantially  identical  with  the 
second.  We  are  aware  that  the  word  lunacy  was  originally 
used  to  denote  periodical  insanity,  but  it  is  not  confined  to 
that  meaning  now,  and  is  generally  regarded  as  having  the 
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same  extent  of  meaning  as  the  word  insanity.  See  Webster's 
Unabridged  Dictionary.  While,  then,  an  idiot  or  lunatic  is  a 
person  of  unsound  mind,  a  person  may  be  of  unsound  mind 
and  not  be  an  idiot  or  lunatic.  This  was  the  view  of  the  court 
below,  and  is  beyond  any  question  correct. 

Wiien  we  come  to  undertake  to  define  precisely  what  is  un- 
soundnes  of  mind,  within  the  meaning  of  the  statute,  we  meet 
with  great  diflSculty.  Weakness  is  not  necessarily  unsound- 
ness, but  there  may  be  a  weakness,  short  of  idiocy,  either  con- 
genital or  superinduced  by  disease  or  old  age,  that  amounts  to 
unsoundness.  It  is  within  the  observation  of  every  one,  that 
in  extreme  old  age  the  mental  powers  oftentimes  nearly  fade 
out.  Where  this  is  so,  we  have  a  clear  case  of  unsoundness  of 
mind  as  distinguishable  from  idiocy  or  lunacy.  But  what  is 
the  measure  of  that  weakness  which  amounts  to  unsoundnessi 
It  is  not  easy  to  say  in  precise  terms.  The  weakness  which 
does  not  amount  to  unsoundness  shades  off  into  that  which 
does.  Yet  the  statute  must  be  applied  to  each  given  case,  and 
practically  the  diflBculty  is  not  a  very  great  one.  The  object  to 
be  accomplished  by  the  statute  is  easily  comprehended,  and 
that  constitutes  the  jury's  best  guide.  The  mental  weakness 
of  old  age  may  or  may  not  open  the  door  to  delusions.  Where 
it  does  the  judgment  is  ordinarily,  we  presume,  less  to  be 
trusted  than  where  it  does  not.  But  whether  delusions  are 
present  or  absent,  if  there  is  such  mental  weakness  that  the 
judgment  necessarily  required  in  the  management  of  the  de- 
fendant's ordinary  affairs  cannot  properly  be  trusted,  and  the 
just  protection  of  his  property  demands  the  legal  substitution 
of  another's  judgment,  such  substitution  ought  to  be  made. 
The  7th  instruction  given  expresses  substantially  tliis  idea, 
and  in  giving  it,  we  think  that  the  court  did  not  err. 

We  have  examined  the  entire  case,  so  far  as  its  presentation 

calls  for  an  examination,  and  we  have  to  say  that  we  see  no 

error. 

Affirmed. 
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Hansen  v.  The  Ambbioan  In3,  Co. 

1.  Written  Instrument:  loss  of:  second  aby  eyidenoe.    The  burden 

of  showing  the  los5)  of  a  written  instrament  is  upon  the  party  who  seeks 
to  introduce  secondary  evidence  thereof,  and  before  secondary  evidence 
is  admissible,  it  should  elearly  appear  that  proper  efforts  had  been  made 
to  find  the  written  instrument.  A  thing  cannot  be  said  to  be  lost  or 
mislaid  for  which  no  search  has  been  made. 

2.  Insurance :  proofs  of  loss:  false  statescents.    Where  the  agent 

of  the  insurance  company  fully  knew  the  purpose  for  which  a  certain 
building  was  used  and  occupied  at  the  time  it  was  destroyed  by  lire, 
this  would  not  excuse  the  insured  for  knowingly  making  false  state- 
ments, as  to  such  use  and  occupation,  in  the  proofs  of  loss. 

8.  New  Trial:  insteuctions:  jury.  Where  the  jury  disregard,  or  fail 
to  follow  the  instructions  of  the  court,  upon  a  point  concerning  which 
there  was  no  conflict  in  the  testimony,  a  new  thai  should  be  granted. 

Appeal  from  Dubuque  District  Court. 

Friday,  Maboh  34. 

Action  on  a  policy  against  loss  or  damage  by  fire.  The  an- 
swer consisted  of  a  general  denial  and  certain  special  defenses, 
which  are  sufliciently  indicated  in  the  opinion.  Trial  by  jury; 
verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

J.  G.  Loiigueoille  and  ^eff  d:  Steanis^  for  appellant. 

J.  H.  Shields^  for  appellee. 

Seevers,  Ch.  J.^ — I.  The  policy  of  insurance  is  based  on  a 
written  application  signed  by  the  plaintiff.  It  is  stated  therein 
1.  WRITTEN  she  owned  the  fee  simple  title  to  the  premises  in- 
•lossof:  sec-     sured.     It  is  conceded  she  did  not  have  such  title 

ondaryevl-      ,  ,  ,  .  x  it. 

dence.  but  that  tlie  same  wa;8  in  one  Langworthy.     It  is 

claimed,  however,  the  agent  of  the  defendant  who  filled  up  the 
application  had  full  knowledge  as  to  the  condition  of  the  title 
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and  that  the  knowledge  of  the  agent  was  notice  to  the  com- 
pany. Conceding  tliis  to  be  so,  and  without  considering  its 
legal  effect,  we  think  there  is  no  doubt  it  devolved  on  the 
l)laintiff  to  establish  she  had  an  insurable  interest.  This  she 
undertook  to  do,  and  when  on  the  stand  as  a  witness  testified 
^  he  purchased  the  property  insured  of  Langworthy,  and  that 
!ie  g;ive  her  a  writing  stating  the  terms  and  conditions  of  the 
l)urchase.  Thereupon  occurred  the  following:  ''Ques.  Where 
is  that  contract?  Ans.  Ohl  I  don't  know.  Ques.  Where  is 
it;  can  you  find  it?  Ans.  No;  not  now.  Ques.  It  is  lost, 
is  it?  Ans.  Yes,  sir;  it  is  loat?  Ques.  Have  you  looked 
tor  it,  and  can't  find  it?  Ans.  No.  Ques.  That  is,  can't  find 
it?  Ans.  Mr.  Lan^orthy  was  the  last  time  here  arid  he  said 
I  paid  him  some  money." 

As  we  understand,  the  plaintiff  testified  she  had  not  made 
any  search  for  the  writing  and  failed  to  give  a  responsive  an- 
swer to  the  last  question. 

Mr.  Langworthy  was  introduced  as  a  witness  by  the  plaint- 
iff and  asked  to  state  the  terms  and  conditions  of  the  sale  of 
the  property.  To  this  the  defendant  objected,  on  the  ground 
that  the  proper  foundation  had  not  been  laid  for  the  introduc- 
tion of  secondary  evidence.  The  objection  was  overruled  and 
the  defendant  excepted.  Whereupon  the  witness  proceeded  to 
state  the  terms  and  conditions  of  the  sale  which  were  con- 
tained in  the  writino:.  Such  evidence  tended  to  show  the  olaint- 
iff  had  an  insurable  interest  in  the  property  described  in  the 
])olic3%  In  this,  we  think,  there  was  error.  The  rule  is  well 
established  that  before  evidence  can  be  introduced,  showing  the 
contents  of  a  written  instrument,  it  must  appear  such  instru- 
ment, for  some  sufficient  reason,  cannot  be  produced.  A  thing 
cannot  be  said  to  be  lost  or  mislaid  for  which  no  search  has 
been  made.     Howe  Machine  Co.  v.  Stiles^  53  Iowa,  424. 

It  is  said  the  plaintiff  is  a  (jerman,  understands  the  English 
language  imperfectly,  and  that  by  the  negative  answer  to  the 
question,  "  Have  you  looked  for  it,  and  can't  find  it?"    She 
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meant  she  eJuld  not  find  the  written  contract.     If  this  is  so, 

wlij  did  she  fail  to  respond  to  the  direct  question  to  that  eflTect 

put  by  her  counsel.     Ue  must  have  understood,  to  say  the 

least,  it  was  left  in  great  doubt  whether  a  search  for  the  paper 

had  been  made.     We  do  not  think  the  ingenious  theory  of 

counsel  should  be  permitted  to  prevail.     The  burden   was  on 

tlie  plaintitf  to  show  the  loss  of  the  written  contract  and  the 

evidence  should  be  reasonably  clear  and  not  susceptible  of  any 

other  construction  than  that  proper  efforts  had  been  made  to 

find  the  written  instrument. 

II.     We  are  einbarassed  in  the  consideration  of  the  other 

errors  assigned,  because  the  point  is  made  by  the  appellee 

that  the  abstract  fails  to  state  all  the  evidence  is 
2.  insurance: 

FaSe^state-^ '  contained  therein,  and  the  inclination  we  enter- 
™®*^^  tain  the  point  is  well  taken.     In  view,  however, 

of  a  re-trial,  and  upon  the  supposition  all  the  evidence  is  be- 
fore  us,  we  deem  it  proper  to  say  the  policy  provides  that  "any 
fraud  or  attempt  at  fraud,  or  false  swearing  on  the  part  of  the 
assured,  shall  canse  a  forfeiture  of  all  claim  under  the  policy." 
The  plaintiff  insisted  the  proofs  of  loss  were  sworn  to  by  her, 
and  it  was  there  stated  the  building  insured  and  destroyed  or 
damaged,  was  *•  occupied  for  the  following  purpose,  to-wit: 
for  dwelling-house  purposes  by  one  LuUig  and  Khenschrot, 
and  for  no  other  purpo>es  whatever."  The  court  instructed 
the  jury  if  the  plaintiff  knowiugly  m  de  any  false  statement 
in  making  proofs  of  loss,  with  intent  to  defraud  the  defendant, 
she  cx)uld  not  recover.  When  on  tlie  stand  as  a  witness  the 
plaintiff  testified  the  persons  above  named  occupied  the  house 
at  the  time  of  the  fire,  and  that  she  knew  "  Khenschrot  had  a 
little  grocery,  and  that  he  was  selling  whisky,  beer,  and  cigars 
there  "  To  our  minds  there  is  no  escape  from  the  conclusion 
the  plaintiff  knowingly  made  a  false  statement  in  the  proofs 
of  loss.  If  we  understand  counsel  for  the  plaintiff  he  doe.s 
not  claim  the  premises  were  not  occupied  as  a  saloon,  and  that 
the  plaintiff  so  knew,  but  his  point  is  that  such  an  occupation 
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was  known  to  the  agent  of  the  defendant,  and  tHat  the  latter 
was  bound  thereby.  This  may  be  so.  Nevertheless,  the 
plaintiff  should  have  stated  the  facts  correctly  in  the  proofs 
of  loss.  The  jury,  under  the  instructions  of  the  court,  should 
have  found  for  the  defendant,  and,  therefore,  a  new  trial 
should  have  been  granted. 

III.  The  court  instructed  the  jury  that  the  occupation  of 
the  building  as  a  saloon  increased  the  risk  and  avoided  thepol- 
b,nfwtrial:  icy,  unless  such  occupation  was  waived  by  some 

insinictlons;  _  ,  i       .      t  .1 

jury.  act  done  by  some  one  authorized  to  waive  the  con- 

ditions of  the  policy.  Tliat  the  recei\ing  of  a  part  of  the  pre- 
mium coming  due  after  the  change  in  the  occupancy  would  be 
a  waiver,  but  receiving  such  premium  at  the  time  the  policy 
issued  would  not  be  a  waiver.  There  was  but  a  single  pay- 
ment of  a  part  of  the  premium,  and  that  was  made  after  the 
policy  issued.  The  court  further  instructed  the  jury  if  such  a 
payment  was  made  on  a  note,  which  was  the  individual  prop- 
erty of  Beck,  the  agent  of  the  defendant,  then  the  collection 
thereof  would  not  amount  to  such  waiver.  The  only  evidence 
tending  to  show  to  whom  the  money  so  paid  belonged  was 
that  of  Beck,  and  he  testified  it  was  his  individual  property. 
Had  the  jury  followed  the  instructions  their  verdict  must 
have  been  for  the  detendant,  and  for  this  reason  a  new  trial 

should  have  been  granted. 

Keyebsed. 
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BbADSHAW  V.  HUBST  ET  AL. 

1.  Homestead:  temporakt  abandonment:  evidence  op.  The  owner  87  ijB 

of  a  homestead  left  the  same  for  a  temporary  purpose,  and  went  to  the  .  »^ 

State  of  Kansas  with  her  husband  and  kept  house  and  abode  there,  but  1  S9  407. 

without  any  intention  of  permanently  residing:  in  Kansas.   About  a  year  |^|  J|J 

later  she  died  in  Kansas,  and  her  husband  died  there  a  few  months  later.  57  745 

Held^  that  her  homestead  rights  still  continued,  notwithstandinpr  the  jjg  ^ 

temporary  abandonment;  and  that  as  her  husband's  distributive  sh^re  fW^U 

in  her  estate  was  not  set  off  to  him  during  his  lifetime  the  homestead  \]^  298 

was  not  liable  for  his  debts,  but  descended  to  the  children  exempt  from  ^^  |^ 

any  antecedent  debt  of  their  parents  or  their  own.  ^^— 1— ■ 

Appeal  from  Jefferson  Circuit  Court. 

Friday,  Mabch  24. 

The  petition  states  the  plaintiff  is  administrator  of  the  estate 
of  L.  Hurst,  and  that  the  personal  property  is  insufficient  to 
pay  the  indebtedness.  The  relief  asked  is  an  order  empower- 
ing the  plaintiff  to  sell  certain  real  estate,  which  it  is  claimed 
belonged  to  tlie  said  Hui'st  at  his  death.  The  defendants  are 
lieirs  at  law  of  the  deceased  and  state  in  the  answer  that  Mar- 
garet Hurst  was  the  wife  of  L.  Hurst.  That  she  died  before 
he  did  and  that  she  was  the  owner  in  fee  simple  of  said  real 
estate;  that  the  same  was  her  homestead  at  her  death,  and  that 
said  L.  Hurst  continued  to  hold  said  premises  as  his  home- 
stead until  he  died,  therefore  the  same  descended  to  the  defend- 
ants free  from  the  debts  of  either  of  their  ancestors.  The 
plaintiff  replied  that  long  prior  to  the  death  of  said  Margaret, 
the  premises  had  been  abandoned  as  a  homestead,  and  that  L. 
Hurst,  after  the  death  of  Margaret,  elected  to  take  one-third  of 
the  property  in  lieu  of  his  homestead  right.  Trial  to  the  court, 
a  finding  of  facts  and  judgment  for  the  defendants.  The 
plaintiff  appeals. 

D,  P.  Stubbsj  for  appellant 

McCyid  <&  Westy  for  appellees. 
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Seevees,  Ch.  J. — In  substance  but  a  single  question  is  pre- 
sented by  counsel  for  determination,  and  that  is  whether  there 
1.  HOME-  was  an  abandonment  of  tlie  homestead.  The  evi- 
iKirurvabiin-  dencc  is  not  before  us.  We  therefore  are  bound  by 

uonnientccvl-  ^ 

deuce  of.         the  tUcts  found.     The  facts  bearing  on  the  ques- 
tion above  stated  are: 

'•L.  Ilurst  and  wife,  Margaret,  left  their  homestead,  described 
in  the  application  herein,  on  the  — th  day  of  September,  1S77, 
for  a  temporary  absence,  and  after  a  few  week's  traveling,  kept 
house  and  abode  in  Parsons,  in  the  State  of  Kansas,  until  they 
both  died,  the  doctor  going  into  the  drug  business  at  that 
place,  and  voting  and  becoming  a  citizen  there.  The  date  of 
his  intention  to  become  a  citizen,  or  of  his  citizenship  there, 
does  not  appear.  Nor  does  it  appear  what  knowledge  Mar- 
garet Hurst  had,  or  that  she  had  any  knowledge,  of  the  doc- 
tor's intention  to  become,  or  the  fact  of  his  becoming,  a  citizen 
of  the  State  of  Kansas.  She  did  not  intend  to  abandon  her 
homestead  described,  or  to  become  a  permanent  resident  of 
Kansas,  or  to  change  her  residence  from  the  State  of  Iowa,  and 
intended  her  stay  away  from  the  homestead  to  be  but  tein[)o- 
rary. 

L.  Hurst,  deceased,  Hied  without  applying  for,  or  having  his 
sliare  in  fee,  or  any  share  in  the  premises  described,  admeas- 
ured, and  same  never  has  been  set  off  to  him  in  severalty,  but 
he  was,  after  Margaret  Hurst's  death,  appointed  guardian  of 
the  persons  and  property  of  the  defendants  and,  at  the  time  in- 
dicated by  the  clerk's  certificates,  filed  the  papers  and  petitions 
hereto  annexed  as  exhibits  "A." 

The  papers  referred  to  show  that  L.  Hurst  filed  a  petition 
in  the  proper  court,  which  was  sworn  to  in  Kansas,  stating  that 
the  defendants,  his  wards,  inherited  a  two-thirds  interest  as 
heirs  of  their  mother,  Margaret  Hurst,  and  that  it  would  be  to 
their  interest  to  sell  the  said  interest.  Such  an  order  was 
asked  and  granted.  Mrs.  Hurst  died  in  Kansas  in  September, 
1878,  and  her  husband  in  January  following. 
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The  burden,  under  the  i«8ue,  was  on  the  plaintiff  to  show  an 
abandonment  of  the  homestead.  First  NaL  Bank  of  Dav- 
enport V.  Bakcrj  ante^  p.  197.  As  the  Hursts  left  Iowa 
for  a  temporary  purpose,  an  intention  to  return  and  oc- 
enpy  the  homestead  must  have  existed.  Mrs.  Hurst  did  not 
intend  to  abandon  her  homestead  (jr  become  a  permanent  resi- 
dent of  Kansas.  It,  therefore,  follows  that  at  her  death  she 
was  a  citizen  of  Iowa  and  entitled  to  her  homestead,  unless 
previous  to  her  death  her  husband  became  a  citizen  and  resi- 
dent of  Kansas,  and  Mrs.  Hurst's  residence  or  citizenship  be- 
came the  same  as  that  of  her  husband.  It  will  be  conceded 
the  residence,  citizenship,  or  domicile  of  a  married  woman  is 
ordinarily  the  same  as  that  of  her  husband.  Bat  we  have  seen 
her  husband  left  Iowa  for  a  temporary  purpose  and  that  the 
intent  to  return  existed.  He,  therefore,  continued  to  be  a  citi- 
zen of  Iowa  until  a  contrary  intent  was  formed  and  he  acquired 
a  residence  in  Kansas.  A  citizen  of  this  State  does  not  lose 
his  rights  incident  thereto  until  he  becomes  a  resident  of  an- 
other State  with  an  intent  not  to  return  or  becomes  a  citizen 
of  such  State.  The  intention  to  return  having  existed  must 
be  presumed  to  continue  until  the  contrary  intent  is  formed. 
This  is  true  as  to  the  temporary  character  of  the  absence  from 
this  State.  It  will  be  presumed  to  be  the  same  until  the  in- 
tent is  formed  to  make  such  absence  permanent.  It  will  be 
conceded  Mr.  Hurst  became  a  resident  of  Kansas,  but  when 
he  became  so  does  not  appear.  We  think  the  burden  was  on 
the  plaintiff  to  show  that  he  became  such  resident  before  the 
death  of  his  wife.  As  this  does  not  appear  we  feel  constrained 
to  hold  under  the  facts  found  that  both  L.  Hurst  and  his  wife 
were  citizens  of  and  entitled  to  homestead  riglits  in  this  State. 

The  statute  provides  "upon  the  death  of  either  husband  or 
wife  the  survivor  may  continue  to  possess  and  occupy  the 
whole  homestead  until  it  is  otherwise  disposed  of  by  law."  Code, 
§  2007.  "The  setting  off  of  the  distributive  share  of  the  hus- 
band or  wife  in  the  real  estate  of  the  deceased  shall  be  such  a 
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disposal  of  the  homestead  as  is  contemplated  in  the  preceding 
section."  Code,  §  2008.  Upon  the  death  of  either  husband  or 
wife  there  cannot  thereafter  be  an  abandonment  of  the  home- 
stead bj  the  survivor  if  the  title  was  in  the  deceased,  except 
by  a  setting  off  of  the  distributive  share  of  sucli  survivor  in 
the  real  estate  of  the  deceased.  Burdich  v.  Kenty  52  Iowa, 
583. 

As  no  such  setting  apart  was  made  the  homestead  descended 
to  the  defendants  at  the  death  of  their  father,  exempt  from 
'*auy  antecedent  debts  of  their  parents  or  tlieir  own."     Code, 

§  2008. 

Affirmed. 


Stafford  v.  The  City  of  Oskaloosa. 

1.  Evidence:  negligence  and  care:  verdict.    Held,  that  the  evi- 

dence in  relation  to  the  defendant's  negrligence  and  the  plaintiff's  care, 
was  saflScient  to  authorize  the  jarj,  without  passion  or  pr^'udioe,  to  find 
for  the  plaintiff. 

2.  Damages:  personal  injuries:  prejudicial  error.    Where,  in  an 

action  for  personal  injuries,  the  court  instructed  the  jury  that  their  ver- 
dict might  be  for  a  sum  much  larger  than  the  amount  actually  claimed, 
the  instruction  was  erroneous,  and  to  authorize  this  court  to  disregard 
the  error,  it  should  clearly  appear  that  no  prejudice  resulted  there- 
from. 

8.  Municipal  Corporations :  streets:  negligence.  Where  a  street 
has  been  opened  for  public  use  and  travel  throughout  its  entire  width,  it 
then  becomes  the  duty  of  the  city  to  keep  it  in  a  reasonably  safe  condi- 
tion for  the  entire  width  thereof  from  sidewalk  to  sidewalk. 

4.  Damages:  expenses  for:  medical treament:  proof  of.  Where 
there  was  no  evidence  tending  to  show  the  expenses  incurred  by  plaintiff 
for  medical  care  and  treatment,  an  instruction  authorizing  the  jury  to 
allow  damages  for  such  expenses,  was  erroneous. 

6. :  negligence:  knowledge  of.    The  knowledge,  or  want  of 

knowledge,  on  the  part  of  the  plaintiff  that  his  friend,  who  was  driving 
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when  the  accident  occurred,  was  an  habitually  careless  driver,  is  imma- 
terial.   If  his  friend  wtis  negligfent  on  this  occasion,  he  cannot  recover. 

6.  Jury:  misconduct  of:  verdict  sft  aside.  The  evidence  in  relation 
to  the  alleged  misconduct  of  a  juror  considered.  Held,  that  while  it  does 
nob  appear  in  this  case  that  any  wron^  was  intended  or  any  prejudice 
wrought,  prudence  and  a  desire  to  secure  the  pure  administration  of  the 
law  require  that  the  verdict  be  set  aside. 

Appeal  from  Mahaska  Circuit  Cotirt. 

Fridat,  Maeoh  24. 

Action  to  recover  damaffes  for  personal  injuries  sustained 
by  plaintiff,  on  account  of  an  obstruction  in  a  street  of  the 
city,  which  caused  plaintiff  to  be  thrown  from  a  sleigh  in  which 
he  was  riding.  There  was  a  verdict  and  judgment  for  plaint 
iff  in  the  sum  of  $5,500.     Defendant  appeals. 

M.  E.  CuUSj  T.  n.  Davenport  and  Laffertyi&Johnson^ior 
appellant. 

John  T.  Lacy  and  Bolton  i&  NcCoy^  for  appellee. 

Beck,  J. — I.  A  sleigh  in  which  plaintiff  was  riding  with 
a  friend,  in  the  city  of  Oskaloosa,  was  turned  over  by  a  small 
mound  in  the  street,  which  had  been  made  by  the  street  com- 
missioner depositing  the  earth  removed  in  cleaning  the  street 
crossing.  Plaintiff  suffered  very  severe  injuries  by  the  fall, 
from  the  fracture  of  a  bone  of  the  thigh,  which  will,  probably, 
cause  him  to  be  a  cripple  for  life.  There  is  no  dispute,  or  at 
least  no  conflict  in  the  evidence  as  to  plaintiff's  injuries,  and 
as  to  the  fact  that  the  sleigh  was  turned  over  by  reason  of  be- 
ing driven  upon  the  little  mound  of  earth.  The  contention 
of  the  parties  involves  the  negligence  of  tl>e  defendant  in  per- 
mitting the  mound  to  remain,  and  the  want  of  care  of  plaint- 
iff's friend,  who  was,  at  the  time,  driving  the  horse  hitched  to 
the  sleigh.  Various  objections  to  the  judgment,  based  upon 
alleged  erroneous  rulings  of  the  court,  are  discussed  by  coun- 
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sel.  Those  whicli  we  think  demand  our  attention  will  be  con- 
sidered in  the  order  we  find  them  discussed  in  the  printed 
argument  of  defendant's  counsel. 

II.  Counsel  insist  that  the  evidence  fails  to  support  the 
verdict,  especially  that  there  was  no  suflScient  proof  of  defend- 
1  EVIDENCE-  ant's  negligence  and  plaintiff's  care.     We  cannot 

anS'care^-^      concur  in  this  conclusion,  but  are  of  the  opinion 
verdict.  ^j^^^  there  was  evidence  upon  these  branches  of  the 

case  sufficient  to  authorize  the  jury,  in  the  exercise  of  their 
discretion,  without  passion  or  prejudice,  to  find  for  plaintiff. 

III.  The  court  in  the  first  instruction  informs  the  jury 
that  plaintiff  claims  damages  in  the  sum  of  $15,000,  and  ia 

2.  damages:  another  instruction  directs  them  that  their  verdict 
]S"^ireji-  niay  be  in  any  sum  less  than  $15,000.    The  original 

ca  error,  p^^j^j^jj  claims  damages  in  the  sum  of  $5,000. 
An  amended  petition  for  the  same  injuries,  set  out  in  the  orii^- 
inal  petition,  claifus  to  recover  $10,000.  There  is  no  allega- 
tion that  the  sura  claimed  in  the  amended  petition  is  in  addi- 
tion  to  the  claim  first  made.  Indeed,  the  language  of  the  last 
pleading  is  to  be  understood  as  alleging  that  the  claim  fur 
$10,000  damages  covers  all  the  injuries  sustained  by  plaintiff. 
The  court  therefore  erred  in  the  instructions  referred  to  above. 
It  may  not  clearly  appear  that  the  error  in  fact  wrought  direct 
and  certain  prejudice  to  defendant.  To  authorize  us  to  disre- 
gard the  error  it  should  clearly  appear  that  no  prejudice  re- 
sulted therefrom.  See  case  cited  in  2  Withro'w  &  Stiles'  Di- 
gest, p.  813,  section  162.  In  view  of  the  fact  that  the  judg- 
ment must  be  reversed  on  other  grounds,  we  need  not  deter- 
mine whether  the  record  fails  to  show  that  no  prejudice  re- 
sulted from  the  error. 

IV.  An  instruction  holds  that  it  is  the  duty  of  the  city 
to  keep  its  streets,  which  are  opened  to  public  use,  in  a  rea- 

3,  MUNICIPAL  sc^nably  safe  condition  "for  the  entire  width  there- 
st'r^e'SfLTg.^  of  from   sidewalk   to   sidewalk."    This  rule   we 

gence.  think  is  correct.   See  liusch  v.  Davenport^  6  Iowa, 
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455;  2  Thompson  on  Negligence,  766.  If  a  street  be  opened 
for  i)ul)lic  travel  for  but  a  part  of  its  width  and  the  other  part 
is  not  in  a  condition  to  be  used  by  the  public,  the  cit}^  would 
not  be  chargeable  with  negligence  for  failing  to  improve  the 
whole  of  the  street,  or  for  accidents  occurring  to  those  at- 
tempting to  use  the  part  not  improved.  But  no  such  case  is 
presented  by  the  record  before  us.  The  street  for  its  whole 
width  was  opened  for  public  travel.  It  was,  therefore,  the 
duty  of  the  city  to  keep  it  reasonably  safe  for  its  entire 
width. 

V.  In  the.eighth  instruction  the  jury  were  directed  to  con- 
sider, in  estimating  damages,  the  expenses  incurred  by  plaint- 
4.  DAMAGES:    iff  for  his  treatment  by  surgeons  and  physicians. 

medicaitreat-  There  was  no  evidence  whatever  tending  to  show 
ment :  proof  ,  <•    i  i    .      ./*»      rr»i        • 

of.  the  expenses  so  incurred   by  plamtin.     ihe   in- 

struction, therefore,  in  authorizing  the  jury  to  allow  damages 
for  such  expenses  is  erroneous.  See  Heed  v,  C,  H.  I.  db  P. 
B,Co,y  ante^  p.  23. 

YI.  Evidence  was  introduced  tending  to  show  that  plaint- 
iff's friend,  who  was  driving  when  the  accident  happened,  was 
5. :  neg-  habitually  a  careless  driver.      In  the  second  in- 

llgence :  .  ,      ,    /.       ,  i   •      .^    ^i       • 

knowledge  of.  struction  asked  for  by  plamtiti,  the  jury  are  in- 
formed that  the  evidence  was  admitted  to  show  notice  to 
plaintiff  of  his  friend's  careless  manner  of  driving.  We  think 
the  evidence  was  not  admitted  for  that  purpose,  for  if  the 
driver  was  negligent  plaintiff  could  not  have  recovered  whether 
he  did  or  did  not  have  notice  of  prior  negligence,  or  habits  of 
negligence,  of  the  driver.  The  fourth  instruction  expresses 
the  thought  that  the  knowledge  of  plaintiff  of  the  careless  hab- 
its of  the  driver  was  an  element  to  be  considered  in  determin- 
ing whether  these  "careless  habits"  supported  the  defendant's 
defense.  We  think  the  drivers  "habits  of  carelessness"  had 
nothing  to  do  with  the  case  further  than  as  tending  to  show 
that  the  driver  was  negligent  when  the  accident  happened. 
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The  jury  could  more  readily  infer  negligence  on  that  occassion, 
if  the  driver  was  habituallj  careless,  than  if  he  had  always 
been  prudent. 

The  want  of  knowledge  on  the  part  of  plaintiff,  of  the  driver's 
carelessness,  would  not  secure  him  the  right  to  recover,  not- 
withstanding the  driver's  want  of  care.  The  instructions  in 
these  respects  are  erroneous. 

Other  instructions  given  to  the  jury,  we  think,  are  correct 
The  instructions  asked  by  defendant  and  refused  were,  so  far 
as  they  are  correct,  covered  by  the  instructions  given. 

VII.     The  defendant  moved  to  set  aside  the  verdict  and  for 

a  new  trial  for,  among  other  i*easons,  the  misconduct  of  one  of 

,     the  jurors.     The  charge  of  misconduct  is  based 

6.  jury:  mis-  •'  » 

vcrd/ctset"      ^^P^^  ^hc  following  facts,  as  shown  by  the  proof, 

'^'^®*  about  which  there  is  no  dispute. 

During  the  trial  a  Sunday  intervened.  A  juror  was  desir- 
ous of  visiting  his  home  and  was  informed  by  one  of  Ae  at- 
torney's of  plaintiff  that,  if  he  would  stay  at  the  house  of  the 
attorney  until  morning,  he  would  be  taken  home  by  the  attor- 
ney, who  intended,  with  his  wife,  to  make  a  visit  in  that  neigh- 
borhood. To  this  he  assented.  The  next  day  the  juror  and 
the  attornej^  with  his  wife,  pursuant  to  this  arrangement,  went 
together  in  the  attorneys  conversance  to  the  juror's  home,  a  dis- 
tance of  about  sixteen  miles.  It  was  then  made  known  to  the 
juror  that  the  visit  was  pursuant  to  a  prior  arrangement  be- 
tween the  attorney  and  the  jurors  wife  in  order  to  celebrate 
the  anniversary  of  the  juror's  birth.  The  attorney  brought  a 
chair  with  him,  which  he  presented  to  the  juror.  Other 
friends  were  present  at  the  juror's  house.  After  spending  the 
ilay  ill  social  intercourse  the  juror  returned  with  the  attorney 
mitl  his  wife,  and  slept  at  their  house  that  night.  It  is  shown 
til  at  uo  conversation  was  had  in  regard  to  the  case,  and  that 
the  juror  and  the  attorney  and  their  families  had  been  a  long 
tituu  friends.     We  discover  no  evidence  authorizing  the  con- 
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elusion  that  either  the  juror  or  the  attorney  intended  any 
wrong.  The  good  character  and  high  respectability  of  neither 
are  questioned. 

"We  are  united  in  the  opinion  that  the  verdict  ought  not  to 
stand  in  view  of  the  transactions  and  association  between  the 
attorney  and  juror  while  the  trial  was  pending.  It  would  be 
extremely  unsafe  for  the  pure  and  correct  administration  of 
the  law,  through  trial  by  jury,  to  permit  such  transactions.  In 
tliis  case  the  high  characters  of  the  juror  and  attorney  muy 
oflFer  an  assurance  that  ro  wrong  was  done  and  no  prejudice 
wrought.  But  the  transactions  were  in  the  way  of  tempta- 
tion, which  the  law  will  not  permit  jurors  and  attorneys  to 
pursue. 

While  good  men,  strong  to  resist  temptation,  may  do  no  evil 
by  such  a  course  of  conduct,  weaker  men  may  fall.  The  law 
has  but  one  common  rule  to  be  applied  to  the  good  and  bad, 
to  the  strong  and  the  weak. 

To  sanction  the  transaction  in  question  would  bring  d-isgrace 
upon  the  administration  of  the  law.  There  is  absolute  safety 
in  the  rule  we  adopt;  there  is  danger  in  a  different  one.  *'Prn- 
denee  and  a  desire  to  secure  a  pure  administration  of  the  law 
demand  that  we  adhere  to  it."  Ryan  v,  Harrow^  27  Iowa, 
494.  ^ 

It  is  well  said  in  Bradbury  v.  Coney,  62  Me.,  223  (225),  a 
case  involving  the  question  of  the  misbehavior  of  a  juror,  that 
**m  the  trial  of  a  cause  the  appearance  of  evil  should  be  as 
much  avoided  as  evil  itself.  It  is  important  that  jurymen 
should  be  devoid  of  prejudice.  It  is  hardly  less  so  that  they 
should  be  free  from  the  suspicion  of  prejudice.^' 

The  facts  of  this  case  distinguish  it  from  Koeste^  v,  Th^ 
City  of  OtturavM^  34  Iowa,  41.  The  intercourse  between  the 
juror  and  attorney  in  that  case  was  brief  and  trifling,  when 
compared  with  the  intimate  association  and  transactions  dis- 
closed by  the  evidence  found  in  the  record  before  us.  That 
* 
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Couwell  V.  House. 


CHoe  went  to  the  very  verge  of  indulgeuce  to  jurois  and  attor- 
neys; we  cuu  go  DO  further. 

For  the  errors  pointed  out  in  the  foregoing  discussion,  the 
judgment  of  the  Circuit  Court  must  be 


Revbusei). 


CoNWELL  V.  House  et  al. 

1.  Trial  De  Novo:  what  abstract  must  show.  A  case  will  not  be 
tried  de  novo  in  this  court,  unless  the  abstract  shows  affirmatively  that 
it  contains  all  tha  evidence  offjrel  aad  admitted  in  the  court  below.  A 
recital  of  the  certiScate  of  the  judge,  that  all  the  evidence  is  contamed 
in  the  transcript,  does  not  amount  to  a  showing  that  all  the  evidence  is 
presented  in  the  abstract. 

Appeal  from  Ringgold  District  Court. 

Wednesday,  April  4. 

Action  in  chancery.  There  was  a  decree  in  effect  dismiss- 
ing plaintiff's  petition  and  granting  the  relief  prayed  for  in  a 
cross-bill  filed  by  defendants.     Plaintiff  appeals, 

Aakern  Bro8,y  for  appellant. 

Laughlhi  <j&  Campbelly  for  appellees. 

Beck,  J. — The  petition  shows  that  plaintiff  became  the 
owner  of  certain  lands  under  a  sheriff's  sale  and  deed,  made 
upon  a  judgment  against  one  of  the  defendants,  who  is  now  in 
possejsion  of  the  land,  and  converting  to  his  own  use  the  crops 
raised  upon  it,  which  belong  to  plaintiff.  It  is  alleged  that  de- 
fendant is  insolvent  and  an  injunction  is  prayed  for  to  i-estrain 


JUNE  TERM,  1882.  753 

Conwell  y.  House. 

him  from  farther  appropriation  of  the  crops,  and  a  decree  13 
also  prajed  for  giving  plaintiff  tbe  possession  of  the  land  and 
of  the  crops. 

The  other  defendant,  who  is  the  wife  of  the  defendant 
against  whom  the  judgment  was  rendered  under  which  plaint- 
iff claims  title  to  the  land,  answered  the  petition  and  alleges 
that  she  is  owner  of  the  land,  that  it  was  bought  with  her. 
property,  and  that  a  deed  was  executed  to  her  for  the  land  by 
her  husband.  She  makes  her  answer  a  cross-bill  and  prays 
that  the  title  to  the  land  may  be  quieted  in  her.  The  allega- 
tions of  the  pleadings  need  not  be  further  recited.  The  case 
is  triable  de  novo  in  this  court,  if  it  be  in  a  condition  to  be 
tried  here  at  all. 

II.  Counsel  for  defendants  insist  upon  the  point  that  the 
case  cannot  be  reviewed  in  this  court  for  the  reason  that  the 
1  TRIAL  DB  abstract  fails  to  show  that  it  presents  all  the  evi- 
Sieabstrac?*  dence  upon  the  trial  in  the  court  below.  The  po- 
rous s  ow.  gii^jQQ  ^jf  defendants'  counsel  is  well  taken.  The 
abstract  does  not  purport  to  contain  all  the  evidence  upon 
which  it  was  tried  in  the  District  Court;  a  statement  to  this 
effect  is  no  where  found.  The  abstract  does  contain  a  copy  of 
the  certificate  of  the  judge,  aflSxed  to  the  transcript,  showing 
that  all  the  evidence  is  contained  in  the  transcript.  But  it  is 
not  shown  by  the  certificate  that  the  abstract  contains  all  the 
evidence.  The  certificate  does  not  aid  plaintiff.  We  have 
heretofore  twice  held  that  a  copy,  or  a  recital  of  the  judge's 
certificate,  is  not  alone  suflBcient  to  show  that  the  abstract  con- 
tains all  the  evidence.  OverhoU  et  aL  v.  Ksmay  et  aL,  Si 
Iowa,  748 ;  Cassadt/j  Administrator,  v,  Sjpofford  et  al,,  ante^ 
p.  237. 

The  abstract  should  show  that  it  contained  all  the  evidei^ce 
certified  by  the  judge.  The  recital  or  copy  of  the  judge's  cer- 
tificate does  not  amount  to  a  showing  that  all  the  evidence  is 
presented  to  us. 


SUPREME  COURT  OF  IOWA, 


Conwell  V.  Hoase. 


We  have  repeatedly  held  that  we  cannot  try  a  case  de  novo 
unless  the  abstract  shows  that  we  have  before  us  all  the  testi- 
mony offered  and  admitted  in  the  court  below. 

Affirmed. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


DniMIOK  y.   HiNELBY  ET   AL. 

Meohanic's  lien:  limitation  of  action  to  enfobcb. 
Appeal  from  Johnson  Circuit  Court, 
Monday,  J  one  20. 

The  plaintiff  famished  to  the  defendants  certain  materials  with  which  to 
erect  a  building  upon  premises  owned  by  the  defendant,  Harriet  M.  Hink- 
ley.  The  last  item  of  said  material  was  furnished  March  30.  1876.  The 
statement  for  a  mechanic's  lien  was  filed  in  the  office  of  the  clerk  of  the  Dis- 
trict Court,  December  28,  1878.  This  action  was  brought  March  6,  1879, 
to  obtain  judgment,  and  enforce  a  mechanic's  lien  for  the  amount  due  for 
said  materials. 

The  defendants  pleaded  the  statute  of  limitations.  The  cause  was  referred 
to  a  referree,  who  found  that  the  lien  was  not  barred.  The  Circuit  Court, 
upon  exceptions  filed,  set  aside  that  part  of  the  report,  and  held  that  the 
lien  was  barred .    Plaintiff  appeals. 

Bonorden  dt  Banck,  for  appellants. 

Edmonds  db  Hindman  and  Slater  dt  Ewing,  for  appellees. 

Rothroce,  J.— The  sole  question  to  be  determined  is,  was  the  right  to 
enforce  the  mechanic's  lien  barred  by  the  statute  of  limitations.  The  pre- 
cise question  involved  was  determined  by  this  court  in  Squier  v.  Parks,  56 
Iowa,  407.    Following  that  case  the  judgment  herein  must  be 

Affibhed. 

on  bbheahing. 

RoTHROCK,  J. — Counsel  for  Appellant,  in  a  petition  for  rehearing,  insist 
that  the  question  in  this  case  is  different  from  that  involved  in  Squier  9. 
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Parky  56  Iowa,  407,  because  in  that  case  the  contest  was  between  the  holder 
of  the  mechanic's  lien  and  a  mortKajjee  of  the  owner  of  the  land,  while  in 
this  case,  the  controversy  is  between  the  holder  of  the  mechanic's  lien  and 
the  owner  of  the  land.  Counsel  say  they  want  a  construction  of  section  2137 
of  the  Code,  or  rather  that  part  of  it  which  provides  that  a  failure  or  omis- 
sion to  file  the  lien  within  the  time  fixed  shall  not  defeat  the  lien,  **except 
afl^nst  purchasers  or  incumbrancers  in  jrood  faith  without  notice,  whose 
rigrhts  accrued  after  the  thirty  or  ninety  days,  as  the  case  may  be,  and  be- 
fore any  claim  for  a  lien  was  filed."  If  a  little  attention  had  been  jnven  to  the 
statement  of  facts  in  the  case  of  SquUr  v.  Parks^  supra,  it  would  have  been 
seen  that  while  it  is  true  the  plaintiffs  in  that  case  were  mortg^agees,  their 
mortgajape  was  executed  before  the  material  was  furnished  which  was  the 
basis  of  the  mechanic's  lien.  They  are,  therefore,  not  within  the  exception  of 
the  statute,  and  so  far  as  the  question  of  the  statute  of  limitations  was  in- 
volved their  rights  were,  under  the  statute,  precisely  the  same  as  the  rights 
of  the  owner.  It  is  correct  the  facts  in  the  two  cases  are  not  the  same,  bnt 
the  principle  involved  is  the  same.  Ihe  cases  were  considered  together  in 
consultation  and  disposed  of  at  the  same  time  and  in  the  Bame  way,  because 
they  were  in  principle  the  same.  The  former  opinion  is  adhered  to  and  the 
petition  for  rehearing  must  be  overruled. 


The  State  v.  Milleb. 

Criminal  law:  practice. 

Appeal  from  Powesheik  District  Court, 

Wedensday,  March  22,  1882. 

Indictment  for  peijury.  Trial  by  jury;  verdict  guilty;  judgment,  and 
defendant  appeals. 

Smith  McPherson,  Attorney  general,  for  the  State. 

No  appearance  for  defendant. 

Sebvers,  J. — This  case  was  submitted  on  a  transcrpit.  The  evidence 
was  struck  out  on  motion  at  the  laet  term.  There  is  nothing  before  us  ex 
cept  the  indictment,  instructions,  judgment,  and  motion  for  a  new  trial.  We 
think  the  indictment  sufficient,  the  instructions  correct,  and  the  motion  for  a 
new  trial  correctly  overruled. 

Affirmed. 
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The  State  v.  Brown. 
Criminal  law:  assault  and  battery. 

Appeal  from  Guihne  Diairict  Court, 
Thursday,  March  23, 1882. 

The  defenclant  was  charged,  tried,  and  convicted  by  a  jastice  of  the  peace 
of  the  crime  of  assault  and  battery.  He  appealed  to  tiie  District  Court, 
Mvheo  he  was  uffain  convicted,  and  appeals. 

Smith  McPherson,  Attorney- general,  for  the  State. 

No  appearance  for  the  defendant. 

Seeyers,  J.— This  case  is  submitted  on  written  transcript.  It  contains  the 
information,  proceedings  before  the  justice,  the  judgment  in  the  District 
Court,  and  a  motion  for  a  new  trial,  which  was  overruled.  The  motion  was 
based  on  the  insufBciency  of  the  evidence,  but  no  part  thereof  is  contained 
in  the  transcript.  The  information  is  sufficient  and  there  is  no  error  shown 
by  the  record  before  us. 

AFFIBlfED. 


The  State  v.  Eshelman. 
Criminal  law:  practice  in  supreme  court. 

Appeal  from  Henry  District  Court, 
Friday,  March  24, 1882. 
No  appearance  for  appellant. 
Smith  McPherson,  Attorney- general,  for  the  State. 

Bi:cK,  J. — Defendant  was  convicted  upon  an  indictment  charging  4hat  he 
did  maintain  a  nuisance  by  keeping  a  house  wherein  he  permitted  drunken- 
ne$>s,  quarreling,  lighting,  and  breaches  of  the  peace,  and  was  fined  $100 
and  costs.    He  has  appealed  to  this  court  and  superseded  the  judgment. 

Theie  is  no  appearance  for  defendant,  and  no  errors  are  assigned     The 
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record  before  xin  contains  the  orders  and  judgment  of  the  court  had  in  the 
case,  and  the  instructions  to  tho  jury.  We  have  carefully  examined  the 
record  and  find  no  ground  tor  interfeiing  with  the  judgment  of  the  District 
Court.    It  must  therefore  be 

Affibmbd. 


INDEX. 


ACTION. 


1.  Dismissal  op:  when  allowed.  A  cause  is  not  finally  submitted  to  the 
jury  until  they  are  directed  to  enter  upon  the  consideration  of  the  case, 
and  where  a  party  offered  to  dismiss  his  case  before  the  jmy  were  in- 
structed, but  after  the  court  had  indicated  what  the  instruction  would  be, 
the  offer  should  have  been  allowed  and  the  cause  dismissed.  Mullen 
V.  'Becky  430. 

See  Lis  Pendens,  1. 

Will,  2. 

ADMINISTRATOR. 

1.  Final  settlement:  fraud.    The  final  settlement  and  discharge  of 

an  administrator  is  an  adjudication  binding'  upon  all  persons  in  inter- 
est, unless  impeached  for  Iraud  or  mistake.  Rows  v,  Moweryt  20. 

2.  Petition  to  sell  lands:  barred.    Where  the  administration  in  this 

State  is  but  ancillary  to  the  original  administration  in  a  foreign  State,  and 
the  law  applicable  to  the  case  in  that  State  is  not  shown,  it  will  be  pre- 
sumed to  be  the  same  as  our  own;  and  where  an  application  for  the  sale 
of  real  estate  for  the  payment  of  the  debts  of  the  intestate  is  made 
long  after  the  original  administration,  and  after  the  time  allowed  by 
our  statutes  for  establishing  claims  has  expired,  the  proceedings  will  be 
barred.    Iladleij  v.  Gregory  et  al.,  157. 

3.  Assignment  op  notes.     An  administrator  has  power  to  dispose,  by 

assignment,  of  the  notes  and  due  bills  of  the  deceased,  and  in  the  oh- 
sence  of  proof  to  the  contrary  it  will  be  presumed  this  power  was  right- 
fully exercised,  and  that  the  assignee  took  them  bona  fide,  Marshall 
County  V,  Hanna  et  al.,  372. 

4.  Testamentary  disposition:  must  be  in  writing:  rule  applied. 

Where  the  defendant,  without  being  appointed  administrator,  took  and 
held  possession  of  the  decedent's  property  under  a  claim  that  by  a  parol 
agreement,  entered  into  between  himself  and  decedent,  he  became  a 
trustee  of  the  property,  the  rule  that  if  the  intended  disposition  of  prop- 
erty be  of  a  testamentary  character,  such  disposition  is  moperative,  un- 
less declared  in  writing,  in  strict  conformity  with  the  statutes  regulating 
devises  and  bequests,  approved  and  applied  to  the  facts  of  me  case. 
Crispin  v,  Winkleman,  523. 

See  DowBB,  1. 
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ADVKRSE  POSSESSION. 

1.  Boundary  link:  clatm  op  title.    Where  parties  agrreed  upoo  and 

fix»^d  a  bountlary  line  between  their  premises,  which  by  mistake  was 
two  rods  north  ot  the  true  hne,  and  plaintiff  took  possession  as  owner, 
up  to  such  iiffreed  Ime,  and  held  continuous  possession  thereof  under  u 
claim  of  title,  for  more  than  twenty  years,  he  acqnired  a  valid  title  to 
said  strip  by  adverse  possession.     Tr^y  v.  Newton,  210. 

2.  Easement:  notice  of.    Under  the  facts  in  this  case  the  plaintiff,  bein^^ 

affected  with  notice  of  tlie  acquisition  of  nn  easement  over  the  premises 
by  the  railroad  company,  could  not  acquire  title  to  any  portion  of  the 
riirht  of  way  by  adverse  possession.  Stocumb  r.  I'he  C,  B.  dt  Q.  R. 
Co.,  675. 


AGRICULTURAL  SOCIETY. 

1.  Premiums:    qorsb   racing.     A  county  agrricoUnral  society  has  the 

authority,  under  section  1109.  Code,  to  offer  a  premium  to  the  winner 
at  a  horse  race,  or  trial  of  speed,  to  be  held  on  its  pnounds  during  its 
annual  fair.    Delier  v.  The  Plymouth  County  Agricultural  Socieiij,  481. 

2.  :  .    Section  1114,  Code,  does  not  prohibit  trials  of  speed  or 

horse- racinpr,  when  under  the  control  of  the  society,  and  as  a  means  for 
improving  the  stock  of  horses.    Id, 


—^ — :  gambling:  public  policy.  The  offering  of  a  premium  is  not 
a  bet  or  wager,  and  is  not  within  the  provisions  of  section  4028,  Code, 
nor  is  it  against  public  policy.    Id, 

WHO  entitled  to.    Where  a  party  has  control  of  a  horse  and 


enters  him  for  tho  race  in  accordance  with  the  rules  of  the  society, 
pajdng  the  entry  fee,  he  is  entitled  to  the  premium  if  earned.    Id. 

5. :  notice  and  protest.    The  notice  and  protest  to  the  officer* 

of  the  society  by  the  plaintiff,  as  to  the  disqualifications  of  the  horse 
making  the  best  time,  were  sutiicient  to  estop  the  society  from  paying 
the  premium  to  its  owner.    Id. 


APPEAL 

L  Not  perfected:  jurisdiction.  Where,  on  appeal,  the  clerk's  fees  for 
tmnscnpt  were  not  paid  or  secured,  it  was  held  that  the  appeal  was  not 
perfected,  and  that  the  court  below  retained  jurisdiction  in  the  cause, 
and  had  power  to  grant  a  new  trial.    Loomis  v.  McKenzie,  11. 

2.  :  supersedeas  bond:  clrrk^s  pbes.  The  supersedeas  bond  se- 
cures the  clerk's  fees  for  transcript  only  m  case  the  judgment  below  is, 
in  substance,  affirmed.    Id. 

3.  :  estoppel.  The  fact  that  the  clerk  ordered  the  ex'»cution  re- 
turned on  gei-vice  of  notice  and  filing  of  bond  for  appeal,  did  not  estop 
the  party  from  showing  the  appeal  had  not  been  perfected.    Id. 


:  procedendo:  jurisdiction:  practice.    Wher"»  the  Supreme 

Court  assumes  jurisdiction  to  entertain  and  dismiss  an  appeal  not  pNer- 
fected,  and  procedendo  is  issued,  it  would  not  have  the  etfect  to  set  aside 
a  new  trial  granted  in  the  meantime  in  the  court  below,  or  to  reinstate 
the  judgment.    Id. 
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5.  Waitbr  of.    Under  the  facts  in  this  case,  it  was  held  that  the  appellant 

had  not  waived  his  right  of  appeal.     Jewell  v.  Reddington^  92. 

6.  Amount  in  controversy:  tender.    Where,  before  the  trial  in  a  jus- 

tice's court,  a  certiun  amount  was  tendered  but  not  accepted,  and  trial 
was  had:  Held,  that  the  portion  of  the  claim  not  tendered  was  the 
amount  in  controvei-sy  under  the  law  limiting  appeals.  Young  v,  Mc- 
Waid,  101. 

7.  :  CERTIFICATE  OF  JUDGE.     The  amount  actually  in  controversy 

being  less  than  one  hundred  dollars,  the  appeal  cannot  be  entertained 
without  the  certificate  required  by  section  3173  of  the  Code.  Fisher  v. 
Loiie,  334. 

8.  WnEK  allowed:  final  order.    The  order  of  forfeiture  determined  the 

defendant's  liability  on  the  bond,  and  was,  in  this  case,  a  final  order, 
from  which  the  defendant  could  appeal.     The  State  v.  Conneham,  351. 

9.  Certificate  of  judge.      Where  the  amount  in  controversy,  as  shown 

by  the  pleadings,  was  less  than  $100,  and  no  certificate  of  the  trial  judge 
was  given,  the  appeal  must  be  dismissei.    Thompson  v,  French^  559. 

See  Justice  of  the  Peace,  1. 

Practice,  16. 

ASSESSMENT. 

See  Municipal  Corporations,  9, 11. 
Taxation,  1. 

ASSIGNEE  AND  ASSIGNMENT. 

1.  Of  chose  in  action:  possession.    The  provisions  of  section  1923,  Code, 

do  not  apply  to  the  assignment  of  a  choKO  in  action,  where  tlie  owners 
hold  only  the  possession  of  a  right.     Howe  dt  Co.  v.  Jones  et  al.,  130. 

2.  Evidence:  variance:  fraud.    The  variance  of  evidence  as  to  the  con- 

sideration for  an  assignment,  and  evid^^nce  of  fraud  in  the  assignment, 
considered:    Held,  not  sufficient  to  defeat  the  assignment.    Id, 

3.  By  parol:  statute  of  frauds.    The  parol  assignment,  clearly  and 

fully  established,  of  a  chose  in  action,  as  the  portion  of  a  judgment,  is 
sufficient.  It  is  not  rendered  void  by  section  1923,  Code,  nor  is  it,  where 
payment  is  shown,  within  the  statute  of  frauds.    Id. 

4.  County  may  take.    A  county  has  the  legal  capacityunder  some  circum- 

stances to  take  notes  by  asbignraent.  The  burden  of  showing  lack  of 
authority  in  any  case  is  upon  the  one  denying  it,  and  unless  established 
it  will  not  avail  by  way  of  abatement  of  an  action.  Marshall  County  r. 
Hanna  etal.y  372. 

6.  Action  by:  counter-claims:  defense  to.  Plaintiff,  as  assignee, 
brought  suit  upon  an  injunction  bond  executed  by  defendant  to  one  M. 
Defendant  set  up  certain  promissory  notes  given  by  said  M.  to  defend- 
ant, and  also  a  judgment  against  M.  and  in  favor  of  defendant,  as  a  set- 
off and  counter-claim.    Held: 

1.  iTiat  the  counter-claims  were  properly  pleaded  as  against  the  as- 

signee. 

2.  That  the  plainb'ff  had  the  right  to  show  that  the  notes  were  ob- 

taiued  by  doretis,  and  that  the  judgment  was  void  for  want  of 
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jurisdiction  in  the  court  rendering  it.  That  the  plaintiff,  as  ai- 
siffnee,  could  assert  the  same  defenses  to  the  counter-claims  that 
M.  could  have  done.    Miller  v.  City  of  Centerville  et  aL,  640. 

See  Bankruptcy,  1. 

Lease,  1. 

mortoaob,  5. 

ATTACHMENT. 

1.  Op  household  goods:  notice  of.     Where  household  ^oods  belong* 

ing  to  the  wife  wei*e  delivered  to  a  railroad  company  for  shipment  by  the 
husband,  and  were  attached  while  in  the  defendant's  depot,  in  a  suit 
against  the  husband,  and  notice  thereof  was  duly  given  to  him  while  so 
acting  as  the  agent  of  his  wife,  and  in  time  to  assert  a  right  to  the  goods, 
held,  that  the  law  would  recognize  the  husband  as  the*  wife's  agent  in 
transactions  relating  to  the  removal  of  their  household  goods;  that  she 
could  not  recover  for  failure  to  deliver  the  goods;  and  that  the  verdict 
was  80  in  conflict  with  the  instructions  and  the  testimony  it  should  have 
been  set  aside.    Funnan  v.  The  C,  R.  I.  d-  P.  B.  Co,,  42. 

2.  Frath):  evidence.    Where  it  does  not  sufficiently  appear  from  the  evi- 

dence that  the  attachment  debtor  purchased  the  goods  in  question,  with 
the  intention  of  defrauding  his  vendors,  it  will  not  enable  them  to  re- 
claim the  goods  from  the  attaching  creditor.  American  Express  Co, 
V,  Smith  dt  Crittenden  et  al.,  242. 

3.  Invalid  leyt.    To  make  a  legal,  valid  levv  upon  personal  property,  the 

officer  must  do  such  acts  as  that,  but  for  the  protection  of  the  wnti,  he 
would  be  liable  in  trespass  therefor.  A  levy  under  which  the  officer 
does  not  have  actual  control  of  the  personal  property  levied  upon,  with 
power  of  removal,  is  invalid.    Rix  S  Stafford  v.  Silknitter,  262. 

4.  Release  op:  intervention.     A  third  person  claiming  ownership  of 

personal  property,  attached  in  a  suit  to  which  he  is  not  a  parhr,  who  haa 
recovered  actual  possession  of  the  property,  under  sections  2996,  2997, 
Code,  mav  intervene  in  the  attachment  suit,  by  virtue  of  section  3016, 
Code,  ana  have  his  rights  to  the  property  adjudicated.  TuUle  v.  Wkea- 
ion  et  a/.,  304. 

See  Landlord  and  Tenant,  1. 

Pension,  1. 

ATTORNEY. 

1.  Special  contract:  evidence:  verdict.    Where  the  evidence  jjto- 

duced  did  not  tend  to  show  that  there  was  a  special  contract  of  hiring 
an  attorney  for  a  special  purpose,  as  alleged,  the  jury  were  properly  di- 
rected to  return  a  verdict  tor  the  defendant.    Bennett  v,  FhitUps,  174. 

2.  Damages:  attorney's  pees.  Where  there  was  no  evidence  of  the  amount 

paid,  or  agreed  to  be  paid,  as  attorney *s  fees  in  defending  the  prosecu- 
tion, an  instruction  including  such  costs  in  the  measure  of  damages  was 
erroneous.    Parkhurst  v.  Masteller,  474, 

BANKRUPTCY. 

1.  State  coitrts:  action  by  assignee.    An  assignee  in  banlnrapt(^  may 
maintain  an  action  in  the  State  courts  to  lecover  the  property  of  the  es- 
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tate.  when  the  right  thereto  does  not  depend  upon  the  provisions  of  the 
bankrupt  law.     Wetmore  v,  McMillan  et  al,,  344. 

2.  New  promise  to  pat  debt:  discharge.    Where  a  bankrupt,  after  the 

adjudication  of  biinkraptcy  and  before  his  discharge,  makes  an  express 
new  promise  to  pay  an  original  debt,  such  promise  will  be  binding  upon 
him  after  his  discharge.     Knapp  v.  Uoyt  et  al.f  591. 

3.  :  evidence;  dischauqe  in  bankruptcy.    A  bankrupt  prior  to 

his  discharge  said  to  a  creditor  that  *'if  he  got  his  discharge  he  would 
be  in  shape  to  pay  and  would  pay"  a  certain  debt.  Held^  that  this  con- 
stituted an  express  promise  to  pay,  and  took  the  debt  out  of  the  dia- 
charge  in  bankruptcy.    Id. 

See  Intervention,  1. 

BILL  OF  EXCEPTIONS. 
See  Practice,  9, 18. 

BOARD  OF  SUPERVISORS. 

1.  Construction  op  ditch:  injunction.    Where  the  petitioners  for  the 

construction  of  a  ditch,  join  in  an  action  to  restrain  the  collection  of  the 
tax  levied  upon  their  property  to  reimburse  the  county  therefor,  the  ac- 
tion of  the  bon-rd  of  supervisors  in  paying  more  for  such  construction  than 
the  original  estimates  and  specifications  called  for,  in  the  absence  of 
fraud,  will  not  be  reviewed;  and  after  the  county  has  paid  for  the  ditch, 
so  constructed,  the  objection  that  the  work  was  not  done  in  accordance 
with  the  specifications,  comes  too  late.  Noyes  et  al.  v.  Harrison  County 
etal.,Zi2. 

2.  Allowance  of  claims:  waiver.    Where  a  claim  was  filed  before  the 

board  of  supervisors  for  medical  attendance  rendered  to  paupers  upon 
the  order  of  the  proper  township  trustees,  but  was  not  certified  by  them 
to  be  correct,  and  the  board  considered  the  claim  and  allowed  a  portion 
of  it  without  objection  for  want  of  such  certificate,  such  action  will 
amount  to  a  waiver  of  the  certificate,  and  will  estop  the  county  from  set- 
ting up  the  want  thereof,  us  a  defense  to  the  balance  of  the  claim. 
Bradley  dt  Sherman  v.  Delaware  County ^  552. 

3.  Claim  for  UNLiquiDATEo  damages:  proof.  The  presentation  of  a  claim 

for  unliquidated  damages  aprainst  a  county  to  the  board  of  supervisors, 
and  demand  for  payment,  may  be  proved  by  the  person  presenting  it. 
Ferguson  V.  Davis  County,  601. 

4.  County  bridges:  inspection  of:  negligence.    The  failure  of  the 

board  of  supervisors  to  inspect  county  bridges,  or  to  appoint  some  com- 
petent person  to  do  so,  as  frequently  as  men  of  ordinary  prudence  would 
deem  necessary,  was  negligence  that  would  render  the  county  liable  for 
any  injury  caused  by  a  defective  bridge.    Id. 

See  Mandamus,  1. 

BOND. 

1.  Condition  op:  liability  of  surety  under.  Where  one  member  of 
a  partnership  pleaded  certain  claims  due  the  partnership  as  a  set-off  in 
an  action  against  him  individually,  and  executed  a  bond,  with  surety,  **to 
account  for  the  whole  proceeds  of  said  claims,"  it  was  held  that  the  bond 
bound  the  obligors  to  pay  the  entire  amount  of  such  claims,  although  a 
portion  of  them  might  have  been  paid  to  the  principal  before  the  bond 
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wasexecnted;  and  that  the  dismissal  of  an  action  to  settle  tho  partner- 
sliip  would  not  release  the  surety.   Jones  v.  Fields  el  aL,  317. 

2.  Breach  op:  damages:  tender.     Where  a  bond  was  conditioned  for 

the  delivery  of  a  cerUin  land  warrant  on  or  before  a  («rUun  date,  if  the 
obligor  violated  the  conditions  of  the  bond,  and  became  liable  thereon  for 
damof^s,  he  could  not,  after  such  liiibility  attached,  defeat  it  by  a  ten- 
der or  delivery  of  the  warran  t  into  court.    Bolster  v.  Post^  698. 

3.  CoNSTuucTioN  OP!  PENALTY:     Under  the  conditiouB  of  a  Certain  bond, 

set  out  in  the  opinion,  for  the  delivery  of  a  certain  land  warrant,  it  was 
held  that  the  amount  which  the  defendant  obligated  himself  to  pay 
must  be  ro^pardod  as  a  penalty,  and  not  sls\  liquidated  damages,  and  tnat 
plaintiff  was  not  entitled  to  recover  more  than  the  value  of  the  warrant. 
Id, 

4.  Action  on:  consideration:  non-joinder  op  parties.    In  an  action 

upon  a  bond  given  to  secure  the  payment  for  certain  lands,  alleged  to 
have  been  purchased  by  another,  it  was  held  that  the  evidence  led 
strongly  to  the  conclusion  that  the  contract  of  purchase  had  never  been 
completed ;  that  if  there  was  no  mutually  binding  contract  of  purchase 
the  bond  would  bs  without  consideration ;  and  that  as  other  parties  may 
have  an  interest  in  the  determination  of  the  question  as  to  the  validity 
of  tho  contract,  who  have  not  been  made  parties  to  the  record,  no  judg- 
ment could  properly  be  entered  in  the  case.  Decatur  County  v.  Bright 
et  al.f  724. 

See  Guardian,  1. 

Surety,  1. 


BURDEN  OF  PROOF. 

1.  Contract:  pleadings.  The  plaintiff  claimed  a  certain  sum  as  still  due 
under  a  contract  of  sale,  set  out  in  the  petition.  The  defendant  denied 
all  indebtedness  on  account  of  the  contract  declared  on,  and  set  forth 
substantially  the  same  contract,  allo^g  payment  in  full.  Held,  that 
the  burden  of  proof  was  upon  the  plaintiff  to  establish  the  fact  of  indebt- 
edness.   Garretson  r.  Bitzer^  469. 

See  Criminal  Law,  11, 13. 

Homestead,  4. 
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CERTIORARI. 

Return.  The  return  to  the  writ  of  certiorari  in  this  case  was  suffideot 
to  authorize  the  examination  of  the  case  upon  its  merits.  The  Statt  p. 
Baldwin,  266. 

See  Municipal  Corporations,  9. 


CLERK. 


Neoltoencb:  approval  of  bond.  Under  the  facts  in  th^s  case,  it  was 
held  that  the  court  could  not  say,  as  a  matter  of  law.  the  clerk  was  not 
negligent  in  approving  the  stay  bond.  Hacerlg  dt  M.cDonaXd  9.  Mc- 
Clelland, 182. 

: .     Where  the  clerk  is  negligent  in  iqpproving  a  bond,  he 
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cannot  afterward  demand  the  aid  of  the  plaintiff  in  gaining  information 
as  to  the  responsibility  of  the  surety.    Id, 

See  Township  CijmE* 

CONSIDERATION. 
8ee  Bond,  4. 

Ck)NTBACT,  4. 

PsoMisaoBT  Note,  S2. 

SOBSCBIPTION,  1,  2. 

CONSTITUTIONAL  LAW- 

Bulb  applied .  Where  a  part  of  a  statute  is  unoonsUtntional,  that 
fact  does  not  authorize  the  court  to  declare  the  remainder  void,  if 
the  provisions  are  distinct  and  separable.  Even  if  the  defendant  in 
this  case  could  not  be  denied  the  right  to  construct  the  switch  in  ques- 
tion, yet  it  can  be  done  only  upon  making  compensation  theiefor. 
Drady  t.  The  D.  M.  t^  Ft,  D.  B.  Co.,  393. 


See  EviDENGB,  16. 
Bailboads,  9,  21. 

CONTRACT. 


(■ 


1  Changs  of:  spbctal  pindins.    In   this  case  it  was  held,  tiwt  tbA 

special  findings  of  the  jary  showed  that  the  written  contract  was  sub- 
stantially abandoned;  that  a  new  oral  contract  was  entered  into  \yy  the 
parties;  and  that  (he  general  verdict  must  have  been  based  on  such 
oral  contract.    Aldrkh  c.  Price  4&  Co.,  151. 

2.  Pabol  TEsmfoxT  TO  vabt:  astendment.     a  written  contract  fot 

the  tmnsfer  of  an  interest  in  a  promissory  note  considered  and  construed 
to  constitute  the  transfei^e  (be  absolute  owner  of  the  note,  except  sg 
for  as  his  ownership  was  qualified  by  Che  contract  itself,  and  tliat  aa 
amendment  to  the  petition,  the  olject  of  which  was  to  let  in  parol  testi- 
mouy  to  show  a  different  intent,  was  properly  n  jectcd.  Hyler  o.  Weir 
lingion,  413. 

3.  Co!raTBUCTiON  of:   breach  of.    a  oontauct^  set  out  in  full,  construed 

and  held  not  to  convey  a  vested  interest  in  the  premises  therein  de- 
scribed; and  that  the  foreclosure  of  the  mortgage  therein  referred  to 
could  not  be  an  adjudication  of  (he  lights  of  the  grantee  under  the 
contract,  nor  preclude  hei^rom  bringing  an  action  for  a  breach  of  the 
contract    UMi  c.  WUleU,  705. 

4.  CoKSiDEBATtoN:  C01CPBOHI8B  OF  FELONY.    A  contract  will  not  be  de- 

clared void  and  the  cause  be  reversed,  on  the  ground  that  the  only  con- 
sideration therefor  was  the  compromise  of  a  felonv,  where  it  cloes  not 
clearly  appear  from  the  evidence  whether  the  consideration  for  the  con- 
tract was  a  forbearance  to  prosecute  criminally,  or  in  a  civil  action  for 
damages.    Id. 

5.  Bbbach:  pabtibs  to  action.    Under  the  terms  of  the  contract  the  ao- 
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lion  for  a  breach  thereof  was  properly  brooffht  in  the  name  of  the 

plaintiff  alone,  without  joining  her  huBband.    id. 

See  Attorket,  L 
Bond,  4. 
Fraud,  2. 
Life  Estate,  1. 

CONVEYANCE. 

1.  Duress.    Where  the  eridence  shows  the  conveyance  was  an  intelligent, 

▼oluntary  act,  the  facta  that  the  deed  was  executed  reluctantly,  and  af- 
ter Fome  threats  hod  been  made,  are  insafficient  to  establish  undoe  in- 
fluence or  durcriS.    Hamilton  et  al,  r.  Smith  et  ah,  15. 

2.  Ante  nuptial:  praud.    A  conveyance  to  children  just  prior  to,  and 

in  contemplation  of  a  second  man-iage,  and  without  the  knowledge 
of  the  wife,  will  not  be  construed  as  a  fraud  on  the  rights  of  the 
wife.    Id, 

8.  Consider ATfON:  failure  op:  settino  aside.  A  conveyance  made 
upon  the  consideration  of  support  of  parents  will  be  set  aside  when  the 
evidence  shows  an  abandonment  by  all  the  parties  of  the  contract  of 
support.    Jetrell  v,  Rtddiugton^  92. 

4.  :  good  FAiTff.  Evidence  considered  and  held  to  show  a  suffi- 
cient consideration,  and  that  the  conveyance  was  made  in  good  faith. 
TJwyer  r.  Coldren  et  al.,  110. 

5.  Equitable  title:  deed:  breach  of  covenant.     The  mere  fact  of 

the  existence  of  an  equitable  title  in  a  third  person  cannot  be  setup 
in  an  action  at  law,  as  a  breach  of  any  of  the  usual  covenants  in  a  deed 
conveying  the  legal  title.     Wilnon  r.  Irish,  184. 


: :  POSSESSION.    Where  the  covenantee  takes,  or  haspo^et 

to  tiike,  possession  under  his  deed,  he  cannot  complain  of  jm  outstand- 
ing equitable  title,  until  it  is  successfully  asserted.    Jd» 

See  Trust,  2. 


CORPORATIONS. 

1.  Foreign:  powers  of.  The  powers  possesed  by  a  forei^  corporaUon, 
organized  for  the  purpose  of  supplying  water  for  municipal  and  other 
purposes,  are  not  restricted  to  the  Stat<^  in  which  it  is  incorporated,  but 
it  may  extend  its  operations  and  do  business  and  acquire  interests  in 
othtr  States,  although  not  expresflly  authorized  so  to  do  by  the  laws  of 
the  State  where  incorporated.  Dodge  M  al,  v.  The  City  of  Council 
Bluffs  ct  al.,  560. 

power  of  state  to  control.    The  fact  that  the  State  of  Iowa 


has  reserved  control  over  its  own  corporations,  and  cannot  control  for- 
eign corporations,  will  not  prevent  the  transaction  of  all  ordinary  busi- 
ness in  this  State  by  foreign  corporations,  nor  prohibit  them  from  appro- 
priating private  property  when  necessary.    Id, 

See  Municipal  Corporationb»  15. 
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COUNTY. 


1.  Bridgbs:  expert  testimony.  The  evidence  of  an  expert,  a  bridge- 
builder,  as  to  the  average  lengtii  of  time  white  oak  timber  would  last  in 
a  bridge,  was  properly  admitted.  Such  facts  should  not  be  left  to  be 
inferred  by  the  jaiy  without  proof.    Ferguson  o.  Davis  ComUi/^  601. 

:  ADOPTION  OF  PLAN :  NEQLiGKNCB.  A  countj  caonot  carelessly  and 


negligently  adopt  an  InsufBcient  plan  for  a  bridge,  and  escape  liability 
tor  damages  resulting  from  the  insufficiency  of  the  plan.  The  county 
shonid  exercise  reasonable  care  in  the  adoption  of  a  plan  for  a  pubhc 
bridge.    Id. 

defective  notice:  liability.    Where  a  county  was  not  neg- 


ligent in  the  construction  of  a  bridge,  it  will  not  be  liable  for  an  injuiy 
resulting  from  the  same  becoming  defective  and  out  of  repair,  unless  it 
had  notice  or  knowledge  thereof,  or  unless  the  defect  was  so  notorious 
that  not  to  know  of  it  was  negligence.    Id. 

:  FAiLUBB  TO  REP AiE.    Where  the  county  had  knowledge,  or,  in 

the  exercise  of  reasonable  prudence,  had  t^ason  to  know,  that  a  bridge 
was  defective,  and  failed  to  repair  it,  or  to  prevent  the  public  from 
using  it,  it  is  liable  for  any  iiijury  resulting  therefrom.    Id. 

Knowledge  of  defect.  The  facts  that  the  bridge  had  been  out  of 
repair  for  seven  or  eight  months,  and  was  old,  and  that  the  county  took 
no  measure  to  examine  or  repair  it,  will  not  constitute  negligence,  un- 
less some  member  of  the  board  of  supervisors  know,  or  had  reason  to 
know,  that  it  was  unsafe.    Id. 

See  A88IONMENT,  4. 

Board  of  ScPERviflOBS,  1,  2,  8,  4. 
Election,  1. 


COURT. 
See  Bankruptcy,  1. 
Pleading,  1. 
Practice,  8,  17. 

CRIMINAL  LAW. 

Discharge  of  defendant:  costs  on  appeal.  A  prosecution  under 
a  city  ordinance,  enacted  by  authority  of  the  Stale  law,  the  violation  of 
which  is  punishable  by  Cne  and  imprisonment,  is  a  criminal  proceeding, 
and  an  acquittal  on  appeal  in  the  District  Court  is  an  end  of  the  de- 
fendant's liability  for  costs.    The  SlaU  v.  Vail,  103. 

Rape:  instructions:  rba«onablb  doubt.  The  instructions  in  a 
prosecution  for  rape  omitted  to  refer  to  the  provision  of  section  4429, 
Code,  and  to  state  fully  that  where  there  was  a  reasonable  doubt  as  to 
the  degree  of  guilt,  the  defendant  could  be  convicted  of  the  lower  de- 
gree only:    Held,  erroneous  and  prejudicial.    The  State  v.  Jay,  164. 

Possession  of  stolen  goods:  prbsumption  of  law.  Where  the 
instruction  stated  that  the  presumption  arising  from  the  recent  posses- 
sion of  stolen  goodsy  was  one  of  hiw;  but  left  to  the  jury  the  power  to 
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say  whether  mich  a  prammptioD  warranted  a  reniict  of  ffviKy,  the  de- 
feadiint  was  not  pr^j  udiced  by  calUoip  the  prosamptioo  ooe  of  law.  The 
Siatg  V.  Bickart,  2AS>. 

4.  PitEFONDKRAiiCK  OF  KViDKHCB:  RBA801TABLB  DOUST.  Tb»  defend- 
ant can  ooly  be  required  to  introduce  evidence  which  creates  a  reason- 
able doubi  whether  he  honeAtly  came  into  the  possoBsioQ  of  resent  (y 
stolen  pit>perty.  An  instruction  that  he  must  OTercome  the  presomp- 
tioo  ansinir  from  such  powession  by  a  preponderance  of  OTidenoe  was  er- 
ic/. 


5.  MiSDBKEANOR:  AFPEARAKCB  BT  COUNSEU    An  indictment  for  resist- 

ing an  officer  serving  legal  process  cbary^^s  a  misdemeanor.    >n  snch 
oase  the  defendant  may  a,'>pcar  by  counsel  and  demand  a  trial,  and  it 
was  error  for  the  court  to  rpfnse  a  trial  and  order  a  forfeiture  of  the  bond. 
TU  StaU  9.  Conttehom,  3^1. 

6.  Conspiracy:  evidbncb.    The  acts  and  decfarations  of  a  part^  alleged 

to  be  a  co-conspirator,  tending  to  establish  the  fact  of  a  conspuncy,  are 
admissible  in  evidence  although  no  conspiracy  was  alleged;  and  it  is  for 
the  jury  to  determine  from  the  whole  testimony  whether  a  conspiracy 
has  ueen  shown,  and  if  not,  then  such  testimooy  should  be  disregarded. 
Millet' v,£h»niMif  4^ 

7.  AccoMPLrcE:  corroboratioi?  of.    It  is  not  necessary,  in  order  to  sus- 

tain a  conviction,  that  an  accomplice  should  be  corroborated  in  every 
material  fiWt  to  which  he  testifies;  and  where  the  jury  found  there  was 
sufficient  corroboration  of  the  evidence  of  the  accomplice  this  court  will 
not  interfere,  provided  there  were  facts  in  evidence  from  which  the 
jury  might  fairly  have  so  found.    The  State  t.  Allemt  431. 

8.  SuFPTCTENCT  OF  EVIDENCE  TO  SUSTAIN  CONTICTION.    Evidence  consid- 

ered and  held  sufficient  to  juMify  the  jury  in  finding  that  the  defendant 
was  present  and  accessory  to  the  robbery.    The  SttUe  f .  Lueae,  501. 

9.  Conspiract:  accessort.    It  is  not  necessary  that  the  evidence  of  an 

unlawful  combination  to  commit  a  crime  should  be  direct  and  positive. 
The  defendant's  connection  with  the  transaction  being  shown,  it  is 
for  the  jury  to  determine  from  all  the  circumstances,  whether  he  was 
there  as  an  honest  dupe  or  as  a  criminal  accessory.    Jd, 

10.  Sentence  not  excessive.  In  view  of  the  aggravated  circumstances 
of  this  case,  the  sentence,  imposing  but  little  more  than  half  tfcie  max- 
imum punishment  allowed  by  law,  was  not  excessive,    id. 

11.  Alibi:  burden  of  proof.  Where  the  defendant  in  a  crimial  trial 
relies  upon  the  defense  of  an  alibi ^  the  burden  of  proof  is  npon  him  to 
establish  such  defense  by  a  preponderance  of  the  evidence.  Following 
The  State  v.  Hamilton,  po»t,  59(>.    2'he  State  r.  Kt-eween^  588. 

12.  Degree  OF  proof:  jury:  rbasonabi^  doubt.  While  a  juror  who 
entertains  a  reasonable  doubt  of  the  defendant's  guilt  is  not  re- 
quired to  surrender  his  convictions,  because  the  other  jurors  have  no 
such  doubt,  yet  the  refusal  to  so  instruct,  where  the  court  gave  \h»  us- 
ual instructions  in  regard  to  the  degree  of  proof  required,  was  not  error. 
The  Slate  v.  Hamilton,  596. 

13.  AuBi :  BURDEN  OF  PROOF.    Tt  IS  BOW  tho  Settled  law  of  this  State  that 
^        where,  in  a  criminal  case,  the  defense  of  an  alibi  is  relied  npon,  the  borden 
:        of  proof  is  on  tlie  defendant  to  establish  soch  defense  by  a  preponder- 
ance of  the  evidence.    Id. 

14. : :  Adams,  3.,difi8enting,  heftf,  that  if  the  evidence inhno- 

duced  to  establish  an  alibi  wassuch  as  to  raise  a  reasonable  doatA  of  the 
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defendant's  gnilt,  the  jary  would  be  justified  in  aquitting.  Day,  Jw, 
concurring.  Id. 

15.  PodflBssiON  OF  STOLEN  PROPERTY:  PRB8UMF TiON.  The  leceut  posseS" 
sion  of  stolen  property  will  authorize  a  conviction,  unless  the  presump- 
tion of  ^ilt  arising  thei'efi'om  is  overcome  by  other  facts;  and  it  is  im- 
material whether  it  be  termed  a  presumption  of  law,  or  a  presumption 
of  ijict,  as  both  are  identical  in  meaning.     The  State  v.  Kelly ^  644. 

16.  Rape:  assault  with  intent:  evidence:  competency  of.  Where 
the  defendant  was  charged  with  having  unlawfully  carnal  knowledge  of 
one  O.t  a  female,  by  administering  to  her  a  drug  producing  stupor,  and 
was  convicted  of  an  assault  with  such  intent,  it  was  immaterial,  under 
the  verdict,  whether  the  prosecutrix  knew  the  bad  reputation  of  tho  de- 
fendant in  respect  to  women  prior  to  the  alleged  offense,  and  testimony 
of  such  knowledge  was  properly  excluded.    The  State  v.  Porter,  691. 

17. :  DBOREBS  OF  grime:  instruction.    Under  the  evidence  in  this 

case  the  jurv  should  have  been  allowed,  if  they  saw  fit,  to  find  the  'de- 
fendant guuty  of  an  assualt  and  battery  or  a  simple  assault;  and  an  in- 
struction that  they  must  find  the  defendant  guilty  as  charged,  or  guilty 
of  an  assault  with  intent,  etc.,  or  not  guilty,  was  erroneous.    Id. 

18.  Conspiracy:  threats  by  one  jointly  indicted.  Where  two  per- 
sons were  jointly  indicted  for  murder,  and  there  was  no  evidence  tend- 
ing to  show  a  conspiracy  between  the  two,  or  any  accord  or  concert  in 
feeling  and  action  agaust  the  deceased,  prior  to  the  conflict  resulting 
in  his  death,  upon  the  separate  trial  of  one,  testimony  of  threats  made 
bv  the  other  lour  or  five  months  before  the  homicide,  was  incompetent. 
The  State  o.  Weaver,  730. 

• 

19.  Co-conspirator:  DECLARATIONS  of:  incompetent.  One  conspirator  it 
bound  by  the  declarations  and  acts  of  his  confederate,  but  the  declara- 
tions of  a  co-conspirator,  made  after  the  purposes  of  the  conspiracy  have 
been  accomplished,  are  incompetent  to  establish  the  guilt  of  tne  ao-* 
cused.    Id. 

20.  Statements:  failure  to  deny.  Where  one  is  under  arrest,  charged 
with  a  crime,  his  mere  silence  and  failure  to  deny  statements  made  in 
his  presence  tending  to  criminate  him,  cannot  be  mterpreted  as  an  ad- 
mission of  the  truth  of  such  statements.    Id. 

See  EviDBNOB,  7, 19,  24. 

Pledge,  1. 

CROPS. 
See  Execution  Sale,  4. 
mortqaoe,  1,  6,  7,  9. 
Railroads,  17. 
Tenant  at  Will,  2. 

DAMAGES. 

1.  Proof  of:  praotiob.    The  amount  of  damages  must  be  proved  or  tha 

Earty  is  entitled  to  nominal  damages  only;  and  a  judgment  will  nd 
e  reversed  for  a  failure  to  assess  mere  nommal  damages.    Mcintosh  9, 
Le«,356. 
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2.  CoMPENSATfON:  T11E8PA88.  Tbe  compensation  provided  by  section  464, 
Code,  as  amended,  cannot  be  limited  to  da,maKi»8  lor  chan^  of  ^rade, 
but  it  includes  all  lejfitimate  ditmatc'^s,  and  where  the  occupation  of  the 
street  was  unlawful,  a  party,  if  injured  tht'reby.  may  maintain  an  action 
for  the  trespass  before  the  permanent  damages  are  assessed.  Drad^ 
V.  The  D.  M,  d'  Ft.D.  li.  Co.,  393. 

8.  Diversion  op  water- course:  liability  op  city.  The  pleadings, 
the  prools  and  tho  instructions  in  this  case,  are  Bubstantialy  the  same 
as  in  Hoehl  v.  Tlie  Cltt/  of  Muscatine,  ante,  p.  444.  Following  iJie  de- 
cision in  that  case,  thejudgment  of  the  court  below  mast  be  reversed. 
Fulleam  v.  The  City  of  Muscatine,  4")7. 

4.  Mental  supprring.  In  an  action  for  malicious  prosecntion.  mental 
suffering,  nob  arising  dtrectly  from  bodilv  suffering,  and  injaiy  to  the 
feelings,  constitute  elements  of  actuiu  or  compensatory  damages. 
Parkhurht  r.  Maateller,  474. 

6.  :  exemplary  dasj ages.    In  addition  to  damages  for  injury  to 

the  feelings,  exemplary  djroagei*  may  be  allowed  in  a  proper  case, 
strictly  by  way  of  punmhment.    Id. 

6.  Personal  injuries:   coNTRrBuroRY    negligence.     Plaintiff,   while 

riding  in  a  buggy  in  one  dtr  >ction  and  looking  and  talking  to  a  person  in 
the  other  direction,  drove  into  a  child's  swing  suspended  between  the 
sidewalk  and  the  traveled  portion  of  the  street,  and  was  thrown  out  and 
injured.  Held,  that  such  person  was  gudty  of  contributory  negligence 
and  could  not  recover  for  the  injury.  Tuffree  r.  The  Incot-porattd 
Toum  of  Stale  Center,  538. 

7.  Compensatory:  mental  suppering.    In  an  action  for  pergonal  inju- 

ries mental  suffenng.  arisinf^  from  actual  physical  ipjury  inflicted,  may 
properly  be  considered  in  estimating  compensatory  damages.  Feryuson 
v»  Davis  County,  601. 

8.  Personal  injuries:  instruction.   Where,  in  an  action  for  personal  in- 

juries, the  court  instructed  the  jury  that  their  verdict  might  be  for  a  sum 
much  larger  than  the  amount  actually  claimed,  the  instruction  was  er- 
roneous, and  to  authorize  this  court  to  disregard  the  eiTor.  it  should 
clearly  appear  that  no  prejudice  resulted  therefrom.  Stafford  v.  The 
City  of  Oskaloosa,  748. 

9.  Medical  treatment:  expense  por:  proop  op:  Where  there  was  no 

evidence  tending  to  show  the  expenses  incurred  by  plaintiff  for  medical 
care  and  treatment,  an  instruction  authorizmg  the  jury  to  allow  damages 
for  such  expenses,  was  erroneous.    Id. 

See  Intoxicating  Liquors,  1,  2, 3. 

Public  Funds,  3. 

Bailroads,  24. 

Tenant  in  Common,  1. 

DEDICATION. 

1.  In  pais:  evidence  op.  Declarations,  by  a  person  in  possession  of  land 
and  holding  an  estate  upon  condition  therein,  of  an  intention  to  dedicate, 
coupled  with  subsequent  acts  of  dedication  when  the  land  reverted  to 
bim,  tend  to  establish  the  animus  dedicandi,  and  are  proper  testimony. 
Geichell  et  al,  v,  Benedict,  121. 
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2. :  BECORDs:  taxation.    Where  land  has  been  dedicated  tnt>ai>, 

and  continuously  used  as  a  highway,  the  facts  that  the  county  ana  city 
records  all  fail  to  show  the  existence  of  a  highway,  and  that  the  land  has 
been  taxed,  will  not  defeat  the  dedication  or  destroy  the  easement  which 
the  public  holds  therein.    Id. 

See  Highway,  1. 

Street,  1. 

DEED. 

1.  UNBBoaBDED:  NOTICE  OF.  To  cx)n8titate  a  valid  notice  of  a  prior  unre- 
corded deed,  it  is  not  necessary  that  the  party  should  be  satistied  of  the 
truthiulness  of  the  matters  contained  in  such  notice.  Hamilton  et  al,  v. 
Smith  et  a/.,  15. 

See  Execution  Sale,  4. 

Tax  Sale  and  Deed,  3. 

DESCENT. 

1.  Inheritance:  will.  Where  a  person  died  intestate  without  wife  or 
issue,  both  parents  being  dead,  it  was  held,  under  section  2457,  Code, 
that  his  propert)r  never  constituted  any  portion  of  his  father's  estat-e;  that 
the  person  inheriting  took  directly  irom  the  intestate:  and  that  the  heirs 
of  a  deceased  sister,  cut  off  by  the  father's  will,  inherited,  unaffected  by 
the  will.    Lash  v.  Lash  et  al.,  88. 

.  2.  Rights  op  parents.  Where  a  child  survived  his  father,  but  died  with- 
out issue  before  the  death  of  his  grandfather,  from  whom  the  property 
was  derived,  it  was  held  that  he  never  had  any  vested  estate  in  the 

Property,  and  that  his  mother,  surviving,  would  take  nothing b^  descent, 
'arents  succeed  only  to  the  estate  which  the  child  has  at  the  tmie  of  his 
death.    Leonard  v.  Lining ,  648. 

See  Homestead,  7. 

DIVORCE. 

1.  Willful  desertion.  Where  the  evidence  is  suflBcient  to  constitute  will- 

ful desertion,  and  absence  without  reasonable  cause  for  more  than  two 
years,  a  decree  of  divorce  should  be  granted.    Pilgnm  v.  Pilgrim^  370. 

2.  Jurisdiction:  custody  of  children.  A  decree  of  divorce  rendered  in 

the  State  of  Wisconsin  on  service  by  publication,  so  far  as  it  attempted 
to  fix  the  custody  of  the  minor  children,  who  were  then  residents  of  the 
State  of  Iowa,  is  without  jurisdiction  and  void.  Kline  et  al,  v,  Kline  et 
al.,  386. 

8.  Injunction:  attachment.  In  an  action  for  divorce  and  alimony,  the 
plaintiff,  upon  a  proper  showing,  is  entitled  to  an  injunction  restraining 
the  defendant  from  disposing  of  his  property  to  defeat  the  claim  for  ali- 
mony. The  remedy  by  attachment  given  by  statute,  section  2227,  Code, 
is  cumulative  only,  not  exclusive.     Wharton  v,  Wharton,  696. 

DOWER. 

1.  Taxes.  Taxes  paid  by  the  administrator  from  the  personal  estate  should 
not  be  made  a  charge  upon  the  widow  *8  distributive  share.  Conger  v. 
Cook,  49. 
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2.  Ih  HOME8TSAD  AND  OTHER  LAJfDs:  IJSN8.  Where  the  widow's  dower 
was  admeasored  to  ioclade  the  homestead  and  other  lands,  the  decree 
was  construed  to  charge  the  homestead  with  one- third  of  the  mortgage 
thereon  alone,  and  her  distributiye  share  in  other  lands,  with  a  pro  rota 
liability  as  to  the  mortgage  thereon,  and  approved.    Id, 

8.  Barred:  acceptance  ov  wtll.  A  widow's  right  of  dower  will  not  be 
barred  by  accepting  the  provisions  of  the  will,  when  not  inconsistent  with 
her  claims  for  dower.  Following  Metteer  v,  Wiley,  84  Iowa,  214.  Po^ 
ter  et  al,  v,  Worley  et  ah,  66. 

4.  Un assigned:  heirs.  When  the  widow  fails  to  have  her  dower  interest 

set  apart  during  her  lifetime,  her  heirs  may  recover  the  same  after  her 
death.    Id. 

5.  Homestead:  life  estate:  interest  of  husband.    Under  the  facts 

in  this  case,  it  was  held  that  acceptance  by  the  wife  of  a  life  estate  in  eighty 
acres,  inclndiug  the  homestead,  was  not  mconsistent  with  her  right  to 
dower;  that  possession  of  the  homestead  and  all  the  land  daring  her  life 
did  not  evince  an  election  to  take  the  homestead  in  lieu  of  dower;  and 
that  upon  her  death  her  second  husband  became  entitled  to  one- third  of 
her  dower  interest,  in  the  lands  of  her  former  husband.  Blair  ei  al.  «. 
Wilson,  177. 

6.  Will:  acceptance  of:  estoppel.     Where  the  widow  filed  a  written 

notice  of  her  acceptance  of  the  provisions  of  the  will,  but  her  consent  was 
not  entered  of  record,  she  would  not  be  estopped  thereby  from  damiing 
her  distributive  share  in  her  husband's  estate.  Baldosiir  p,  Haynts  H 
al,  688. 

See  Homestead,  1,  6. 

Will,  1. 

ELECTION. 

1.  Election  expenses:   liability    for.     The  necessary  expenses  in- 

curred by  the  township  trustees  m  providing  and  furnishing  a  place  in 
which  to  hold  the  generul  State  election  is  not  a  just  claim  against  the 
county.     Turner  dt  Co,  t».  Woodbury  County,  440. 

2.  Judges  of:  refusing  tote:  mistake  of  law.    In  an  action  against 

the  judges  of  election  for  refusing,  at  a  general  election,  to  receive  and 
deposit  plaintiff's  vote,  the  detendants  may  plead  and  prove  an  honest 
mistake  of  law,  in  mitigation  of  damages.    Long  v.  Lang,  497. 

EQUITABLE  JURISDICTION, 

1.  Circuit  court*  jurisdiction.  The  Circuit  Court,  sitting  as  a  court  of 
chancery,  has  jurisdiction  to  adjudicate  all  matters  in  controversy  be- 
tween the  guardian  and  his  wiuxls,  whether  arising  after  or  before  the 
wards  become  of  age.    Latham  et  al.  v.  Myers,  519. 

4.  Contingent  injuries.  Courts  of  equity  are  not  bound  to  prevent  possi- 
ble or  contingent  injuries,  and  the  provision  of  an  ordinance  that  if  the 
special  tax  was  inadequate  to  pay  the  water  rentals  the  deficit  should  be 
paid  from  the  general  revenue,  will  not  warrant  interference.  Dodge  H 
al.  V.  The  City  of  Council  Bluffs  et  al,  560. 

8.  Debt  in  judgment:  discharge  in  bankruptcy.  Where  the  debt  is 
already  in  judgment,  and  the  party  needs  only  the  removal  of  the  appa- 
rent discharge  of  it  arismg  from  the  bankruptcy  proceedings,  the  relief 
is  of  equitable  cognizance.    Knapp  v.  Hoyt  et  al.,  591. 


I 


INDEX.  7T9 

4.  Lost  note:  action  to  recoteb.  Ad  action  to  recover  the  amocmt  of  a 
note,  of  which  the  defendant  wron^nlly  and  fraudulently  obtained  and 
still  holds  poBsessioD,  is  not  cognizable  in  equity.  Searey  v.  Miller^ 
613. 

5. : .  Other  facts  in  this  case  c<Ri8idered  and  held  not  to  be  of 

such  a  nature  as  to  render  the  case  cognizable  in  equity.    Id, 

See  Municipal  Corporations,  4. 

I  Verdict,  1. 

ESTATE. 

1.  Filing  claims:  statute  of  limitations.    Where  a  party  informed 

his  attorney  of  his  claim  against  an  estate,  and  supposed  they  had  filed 
the  same,  but  by  mistake  the  claim  was  not  tiled  until  long  sGfterwards, 
the  case  presents  such  equitable  circumstances,  excusing  the  failure  to 
file  the  claim  within  one  year  after  notice  of  taking  out  letters  of  admin- 
istration, as  to  remove  the  bar  of  the  statute  of  limitations.  fVileox  v. 
Jackson,  278. 

2.  Intermeddler:  paying  claims.    One  who  intermeddles  with  the  es- 

tate of  a  decedent,  without  baying  been  appointed  administrator,  has 
no  rigbt  to  j>a^  claims  out  of  the  assets  of  the  estate;  and  in  no  case  can 
he  escape  liability  for  so  using  the  mone^r  of  the  estate,  without  an 
affirmative  showing  that  the  amounts  paid  were  correct.  Crispin  v, 
Wtnkleman,  528. 

& :  CLAIMS  AGAINST  estate.    An  intermeddler*8  claim  for  nnrsing 

decedent  and  for  the  care  of  his  child,  should  have  been  established 
as  a  claim  against  the  estate.  He  had  no  right  to  reimburse  himself 
therefor  out  of  the  proceeds  of  decedent's  property  in  his  hands    id, 

4.  Items  of  accoxtnt:  not  estabushed.  An  item  of  account  for 
clothing  furnished  to  the  decedent's  child  prior  to  his  death,  not  estab- 
lished nor  shown  to  have  been  paid  out  of  the  decedent^s  money  and 
by  his  direction,  must  be  disallowed.    Id. 

ESTOPPEL. 

1.  Diversion  of  course  of  stream.  Where  the  plaintiff  stood  by  and 
saw  the  defendant  at  great  expense  divert  the  course  of  a  small  stream, 
which  previously  had  touched  the  comer  of  her  premises,  without  ob- 
jection, until  the  work  of  such  diversion  had  been  completed,  she  will 
not  l>e  entitled  to  a  mandatory  injunction  restoring  the  stream  to  its  orig- 
inal channel. 

The  f'uU:  ''He  who  is  silent  when  he  ought  to  speak  will  not  be 
heard  to  speak  when  he  ought  to  keep  silent/'  applied.  Slocumb 
V.  The  C,  B.  it  Q.  B.  Co.,  Sib. 

See  Highway,  1. 

Mortgage^  7. 

EVIDENCE. 

1,  Immaterial:  hearsay:  not  responsive.  Certain  evidence  in  this 
case  considered;  held,  improperly  admitted,  it  being  immaterial  and 
hearsay;  also,  that  other  evidence  stricken  out  as  not  responsive,  way 
responsive  and  materiaL    Logan  v.  Maytag,  107. 
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2.  Whbrb  ONB  PARTY  IS  DECEASED.  U  nder  secUon  3639,  Code,  where  one 
party  is  deceased,  the  other  may  give  testimony  as  to  all  mat^ere.  except 
upon  personal  transactions  between  the  two.  Uaterlif  v.  AlcoU  et  aJ., 
171. 

8.  Exclusion  of.  Evidance  as  to  the  ability  of  the  plamtiff  to  pay  a  note, 
set  up  OS  a  cross-demand,  at  any  time  after  the  execution  of  the  (^ame, 
is  remote  and  was  properly  excluded.    Giddings  r.  Giddings,  297. 

4.  Action  BT  administrator:  failure  op  dependant  to  testift.    In 

an  action  by  an  adminis^trator  tor  damat^es  for  the  malicious  killing  of 
deceased,  where  the  evidence  was  wholly  circumstantial  and  consisted 
of  distinct  facU  aud  circumstancs  havinfr  nothin;;  of  the  character  of 
personal  transactions  between  the  defendant  and  the  deceased,  the  de- 
fendant is  not  rendered  incompetent  to  testify  as  to  the  existence  and 
tiue  character  of  such  facts  and  circumstances  by  section  3639.  Code; 
and  an  instruction  that  if  the  defendant  had  not  satisractorlly  explained 
the  material  circumstances  and  transactions  appearing  in  evidence 
against  him  by  other  testimony,  then  the  fact  that  he  was  not  a  witness 
in  his  own  behalf  may  be  considered  in  evidence  against  hinif  was  pro- 
per.   Miller  v,  Dayton^  423. 

5.  Failure  to  produce  witness:  presumption.    The  law  does  not  re- 

quire a  party  to  account  for  his  failure  to  produce  any  witness,  who  mis- 
takenly  or  corruptly  might  be  willing  to  testify  to  facts  explaining  cir- 
cumstances casting  suspicion  upon  such  party.  Under  the  facts  of  this 
case  on  instruction  that  such  failure  might  be  considered  by  the  jury  as 
a  circumstance  against  the  defendant  was  erroneous.    Id, 

6.  Immaterial.    Evidence  tending  to  show  the  fabrication  of  testimony  by 
"  the  defendant  in  order  to  avoid  a  criminal  prosecution,  although  not 

prejudicial,  was  immaterial  and  irrelevant,  and  not  admissible.    Id, 

7.  Corroborating  testimony:  credibility  of  witness.    It  is  for  the 

jury  to  determine  the  credibility  of  the  witnesses,  where  there  is  contra- 
dictory evidence  as  to  the  corroborating  facts.    The  State  v,  Alhn,  431. 

8.  Immaterial.    Evidence  tending  to  show  how  plaintiff  understood  the 

contract  before  the  trade  was  consummated,  but  not  shown  to  have  been 
communicated  to  the  defendant,  and  which  would  not  throw  any  light 
upon  the  real  contract  between  the  parties,  was  properly  r^'eeted. 
GarretaoH  v,  BUzet'y  469. 

9.  Opinion  of  witness:  at  time  of  trial.    Where  a  witness  bad  stated 

his  opportunities  for  observation,  and  that  he  saw  no  fire,  a  question 
calling  for  his  opinion  at  the  time  of  the  trial,  as  to  whether  or  not  there 
was  a  fire  at  the  time  and  place  referred  to,  was  properly  excluded, 
Parkhurst  v.  MaeUller^  474. 

10.  Party  not  bound  by.  The  State,  by  introducing  proof  of  certain 
testimony  given  by  the  defendant  upon  a  former  trial,  is  not  bound 
thereby  to  admit  that  such  testimony  was  true.  THb  State  v,  Lucas^ 
601. 

11.  Levy  on  goods:  res  oestjb.  Where  the  question  was  whether  the 
stock  of  goods,  seized  under  an  execution,  was  the  property  of  the  judg- 
ment debtor  or  a  third  party;  whatever  was  said  by  the  judgment  dtbtor 
to  a  clerk  when  employed  by  him,  as  to  whom  he  was  employed  for, 
was  competent  testimony  as  a  part  of  the  res  gestw.  Sweet  v,  Wrighl 
ift  Spencer  et  a/.,  510. 

12.  Declarations  of  party  in  possession  of  property.  The  declara- 
tions of  a  party  in  the  possession  of  property  merely  explanatory  of  such 
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p08N^i(m  are  admissible  in  evidence;  but  where  the  declarations  go 
further  and  detail  the  nature  of  the  agreement  under  which  possession 
is  held,  they  are  not  admissible.    Id. 

13.  Op  value:  terdict.  The  evidence  of  the  value  of  the  building  in- 
sured considered,  and  held  sufficient  to  sustain  the  verdict.  IVilkins  r. 
The  Germania  Fire  Insurance  Co,  et  al.,  529. 

14.  Expert:  competency  op  witness.  It  is  not  necessary  that  a  person 
be  a  medical  expert  before  he  can  testify  that  his  ribs  were  i'ractured. 
Any  person  who  knows  a  fact  may  testify  in  regard  to  it.  Ferguson  v, 
Davis  County f  601. 

15.  Declarations  op  person  injured.  In  an  action  for  personal  in- 
juries the  declarations  of  the  person  mjured,  made  after  convalescence, 
as  to  the  condition  of  his  health  and  the  pain  he  experienced,  are  not 
admissible.    Id, 

16.  Competency  op  witness:  RELiaicftrs  beliep.  Upon  cross-examina- 
tion a  witness  was  allowed  to  be  questioned  an  to  his  belief  in  a  Supreme 
Being  and  in  a  state  of  future  rewards  and  punishments.  Held: 

1.  Tbat  the  religious  belief  of  a  witness  might  be  shown  for  the  purpose  of 
atfecting  the  credibility  of  his  testimony,  and  that  Art.  l,Sec.  4  of  the 
Constitution  did  not  prohibit  such  inquiry. 

2.  That  the  want  of  such  religious  belief  could  not  be  established  from  the 
exiimmatiop  of  the  witness  upon  the  stand.  It  must  be  shown,  if  at  all, 
by  his  previous  declarations  voluntarily  made.  He  cannot  be  required 
to  divulge  his  religious  opinions.    Searcy  v.  Miller,  613. 

17.  Personal  injuries:  damages.  In  an  action  for  personal  injuries 
sustained  by  a  brakeman,  while  getting  off  a  moving  train  to  turn  a 
switch,  witnesses  were  allowed  to  testify  that  it  was  **m  the  hue  of  his 
duty  "  for  a  brakeman  to  ^i  off  over  the  side  of  the  car,  while  the  train 
was  in  motion.  Held,  error.    Allen  v.  The  B.,  C.  R.  d-  N.  i?.  Co.,  623. 

\B, : .    Where  witnesses  for  the  plaintiff  had  testified  that 

a  certain  "cattle  chute"  was  constructed  dangerously  near  the  track, 
the  evidence  offered  by  the  defendant  that  persons  had  frequently  rid- 
den past  it  holding  to  the  side  of  the  car,  was  proper  and  should  have 
been  received .    Id. 

19.  Criminal  law:  testimony  op  dependant.  The  roles  relating  to  the 
compQtency  of  testimony  given  by  other  witnesses,  should  be  applied 
when  the  prisoner  testifies  in  his  own  behalf;  and  the  refusal  to  allow 
the  prisoner  to  testify  as  to  the  statements  of  the  person  from  whom  he 
claimed  to  have  received  the  i)roperty  stolen,  tending  to  show  that  he 
believed  such  person  had  the  right  to  dispose  of  the  same,  was  error. 
The  State,  v.  Kelly,  644. 

20.  Rape:  beliep  op  witness.  In  a  prosecution  for  rape,  the  fact  that  a 
witness  believed  the  prosecutrix  unchaste  would  not  be  competent  testi- 
mony. The  prosecutrix  could  not  be  proven  unchaste  by  proving  that 
the  witness  believed  her  to  be  so.     The  State  v.  Porter,  691. 

21. :  corroborative  testimony.  If  it  be  necessary  that  the  prose- 
cutrix should  be  corroborated,  to  sustain  a  conviction  for  administering 
a  drug  T^lh  intent,  etc.,  of  which  there  id  doubt,  and  the  question  is  not 
determined,  such  corroborative  testimony  exists  in  this  case.    Id, 

22.  SuppiCiENCY  op:  new  trial.  Where  the  evidence  fully  sustains  the 
verdict,  the  judgment  of  the  court  below  must  be  affirmed;  and  newly 
discovered  evidence,  which  is  merely  cumulative,  will  not  entitle  the 
party  to  a  new  trial.    Hickeriboitom  v.  The  C,  B.  <t  Q.  R,  Co.,  704. 
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28.  Daxaov:  ADMnnoN  of.  In  aa  action  torecorerfor  iDJory  to  itock 
by  a  railroad  train,  evidence  that  defendant's  road-master  agreed  upon 
an  arbitration  it  not  competent  to  abow  the  liability  of  the  company. 
An  offer  to  arbitrate  ia  not  an  admipfiion  of  liability,  nor  would  ar.v  ad- 
mission by  the  itmd-master,  at  another  time  and  place,  be  deemed  the 
admission  of .  the  company.     MundUnk  r.  The  C.  /.  B,  Co,^  718. 

24.  Criminal  law:  dbclarations  of  deceased.  To  render  the  declara- 
tions of  the  deceased,  i  i  regard  to  the  conflict  which  resulted  in  his 
death,  competent  CTidence  against  the  prisoner,  it  must  be  shown  that 
they  were  made  in  the  full  belief  of  impending  death.  The  State  v. 
Weaver,  730. 

25.  HTPOTHETrcAL  QUEBTTON:  cowFLTCTiNO  TESTIMONY.  Where  an  ex- 
pert was  asked  a  hypothetical  question,  based  upon 'facts  in  relation  to 
which  there  was  conflicting  and  contradictory  testimony,  and  which 

«  virtually  reauired  bim  to  place  bimrelf  in  the  jury-box  and  weigh  the 
testimony,  the  exclusion  of  the  question  was  not  eiror.  Smith  e.  Hick- 
emh^Uow^  733. 

2S.  Wbttten  instrument:  loss  of:  secondary.  The  burden  of  showinir 
the  loss  of  a  written  instrument  is  upon  the  party  who  seeks  to  intro- 
dnoe  secondaiy  evidence  thereof,  and  before  secondary  evidence  is  ad- 
missible it  should  clearly  appear  that  proper  efforts  bad  been  made  tc 
find  the  written  instrument.  A  thing  cannot  be  said  to  be  lost  or  mis* 
laid  for  which  no  search  has  been  made.  Haneen  v.  The  Americar 
/ffs.  Ca.,  741. 

27.  Nbquobnce  and  care:  verdict.  Ileld^  that  the  evidence  in  rela 
tion  to  the  defendant's  negligence  and  the  plaintiff's  care,  was  sufficient 
to  authorize  the  jury,  witnout  passion  or  prejadice,  to  find  tor  the  plaint 
iff.    Stafford  v.  The  CUif  «/  Oakalooea^  74b. 

See  Criminal  Law,  6,  7,  8,  9,  18. 

Guardian,  7. 

Malicious  Prosecution,  2. 

Railroads,  18,  22. 

Wills,  3. 

EXECUTION. 

1.  Existence  of:  issuing  second  ezbcxttion.    An  execution, -ordina 
rily,  mnet  be  regarded  as  existing  untji  it  has  been  returned;  and  in 
cases  where  that  cannot  be  done,  it  devolves  upon  the  party  in  interest 
to  allege  and  prove  facts,  showing  that  a  second  execution  might  law- 
fully issue.    Men-itt  et  at,  r.  Orocer^  493. 

2. :  SALE  set  aside.    Where  the  sale  under  the  first  execution  was 

set  aside,  but  the  levy  was  not,  it  would  seem  an  execution  could  prop- 
erly issue  as  provided  by  section  3086,  Code.    id. 

See  SuRXTT,  1,  2. 

.     EXECUTION  SALE. 

1.  Admission  of  validitt:  redemption.  By  attempting  to  redeem 
from  an  execution  sale,  a  parly  admits  the  validity  of  such  sale,  and 
that  the  land  was  f  ui^ect  to  the  judgment.  Thayer  v.  CoUren  et  al,f 
110. 
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2. :  RIGHT  OF  iiEDE!tfPTiON:  VBiTOBB  OF  DEFENDANT.    The  Vendee 

of  an  execution  defendant,  whose  lands  are  sold  at  execution  sale,  may 
redeem  the  lands  to  which  he  holds  title  from  such  sale,  although  the 
judgmant  defendant  may  hare  appealed  the  case.    Id, 

8. :  DEFENDANT.    The  term  ''defendant'*  as  fir^t  used  in  section 

3102.  Code,  means  the  person  holding  the  right  to  the  possession  of 
the  lands  sold,  as  the  owner;  as  last  osed,  it  means  the  defendant  in  the 
action,    id, 

4.  Sheriff's  deed:  orowino  cjrops.    The  execution  of  a  valid  sheriff's 

deed  conveys  the  right  to  the  immature  crops  growing  upon  the  prem- 
ises, and  a  person  taking  the  same  therefrom  is  not  liable  to  the  former 
owner  of  the  land.    Martin  v,  Knapp  et  al.j  336. 

5.  Judgment  creditor:  purchase  by.    Where  the  judgment  creditor 

became  the  purchaser  at  a  sale,  under  a  second  execution  issued  at  his 
instancp.  before  the  first  execution  was  returned,  he  was  bound  to 
know  whe  her  such  second  execution  was  lawfully  issued.  MeniU  et 
al,  V,  Gro9er,  <93. 

See  Homestead,  5. 

EXECUTOR. 

1.  Notice  of  appointment.  The  statute,  section  2366,  Code,  is  directory: 
and  the  failure  by  a  person  appointed  executor,  to  give  notice  of  his 
appointment,  as  provided  by  statute,  will  not  operate  to  annul  the  ap- 
pointment or  prevent  him  from  discharging  the  duties  pertaining 
thereto.    Johnson  r.  Barker^  32. 

See  Administrator. 


FRAUD. 

1.  Special  findings:  construction   of.    The  special  findings  of  the 

jury  construed  as  not  constituting  fraud,  under  the  facts  in  this  case. 
Wilson  r.  Irisk^  184. 

2.  In  execution  of  instrument:   parol  proof.    It  is  competent  to 

show  by  parol,  that  because  of  the  fraud  of  a  party  to  an  instruument, 
it  does  not  express  the  real  agreement.  Hopkins  v.  The  Uawkeye  Ins, 
Co.,  203. 

3.  Trustee:  action  for  value  of  property.    Where  the  sale  of  prop- 

erty was  induced  by  false  representations  as  to  its  value,  the  sale  is 
void,  and  the  purchaser  will  be  regarded  as  holding  the  same  in  trust 
for  the  owner.  In  such  case  the  assignee  of  the  owner  may  maintain  an 
action  to  recover  for  the  fraud,  and  the  defendants  cannot  complain  that 
the  consideration  paid  was  not  returned  before  snit  was  brought. 
Clews  r.  Traer  el  ah,  459. 

4.  Purchase  of  stock  of  goods.    The  purchase  of  a  stock  of  goods 

from  an  insolvent  for  a  sufficient  consideration,  will  be  valid  unless  it 
was  done  for  the  purpose  of  aiding  the  debtor  to  hinder,  delay  or  de- 
fraud his  creditors.    Street  v,  Wright  tSt  Spencer  et  al.,  510. 

5.  Confession  of  jm>GMENT:  evidence.    Evidence  considered  and  held 

not  sufficient  to  support  the  conclusion  of  the  court  below,  that  the  sig- 
nature to  a  certain  cognovit  was  procured  by  fraud.  Jarosh  v.  Easton 
€ial,,hQ&. 
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6.  Action  to  recoveu:  demand.    Where  the  vendor  seeks  to  lecoTer 

good?,  alter  thi^y  have  been  attached  as  the  properly  of  the  vendee,  opon 
the  ground  that  he  was  induced  to  deliver  them  through  fraud,  the  gist 
of  the  aciion  l)eing  the  title  to  the  property,  it  is  not  necessary,  in  oSer 
to  maintain  the  aciion.  to  allege  and  prove  a  demand.  Oswego  Starch 
Factoi'y  v,  Lendfum,  573.         , 

7.  Allegations  of:  rescission  of  sale.    Allegations  of  frand  and  fraud- 

ulent intt»ntions  considered.  An  intention  on  Ihe  Dart  of  the  vendee  not 
to  pay  lor  goods  bought  by  him,  which  he  conceau  from  the  vendor,  ia 
a  fraud  which  will  authorize  the  vendor  to  rescind  ihe  sale.    Id, 

See  Attachment,  2. 

Sale,  1,  3,  4. 

Statute  of  Limit ations,  3. 

Trust,  5. 

FRAUDULENT  CONVEYANCE. 

1.  Fraudulent  intent:  grantor  and  grantee.    To  render  a  convey- 

ance invalid,  as  betwe<'n  a  fraudulent  grantor  and  his  grantee,  it  is  not 
necessary  that  the  fniudulent  intent,  or  knowledge,  should  be  traced  to 
the  grantee.     Weir  r.  Dat/^  84. 

2.  Claims  for  torts:  creditors.    A  person  having  a  claim  for  a  tort  is 

a  creditor,  and  where  the  conveyance  was  made  with  the  intent  in  part 
to  evade  Gnes  and  judgments  which  might  be  obtained  for  torts,  it  rend- 
ers the  conveyance  wholly  fraudulent.    Id, 

8.  Voluntary  conveyance:  constructive  fraud.    Wher^  a  member 

of  a  partnership,  which  was  largely  indebted,  made  a  voluntary  convey- 
ance of  all  his  mdividnal  property,  but  without  any  purpose  to  defraud 
the  firm  creditors,  such  conveyance  wonld  be  constructively  fraudulent-, 
and  liable  to  be  avoided.    Borhydt  d^  Co,  r.  Perry  et  al,  416. 

4.  --; :  BY  insolvent:  evidence.  Where  an  insolvent  paid  the  con- 
sideration for  certain  real  estate,  and  procurod  the  conveyance  of  the 
same  to  his  wife,  it  was  held  not  to  dift'er  from  a  voluntary  conveyance 
made  by  a  husband,  while  insolvent,  to  his  wife;  and  that  the  property 
was  properly  subjected  to  the  payment  of  the  husband's  debts.  Gear 
et  at.  V.  Schrei  et  al.,  666. 

GARNISHMENT. 

1.  Assignment:  intervention.  In  this  case,  "held,  that  the  plaintiff,  by 
garnishment  proceedings,  acquired  only  the  title  and  interest  in  the 

f)roperty  held  at  the  time  by  the  defendant  in  the  action;  that  a  prior 
awful  assignment  would  hold  the  property;  and  that  persons  having 
any  interest  in  the  property  might  intervene.  Howe  <£:  Co,  v.  Jones  ei 
aL,  i;W. 

2. :   NOTICE   OP.    Want  of  notice  of  the  assignment  of  a  cause 

of  action  will  not  prejudice  a  garnishee  defendwit,  previously  dis- 
charged.   Id, 

3.  Judgment  debtor.  The  garnishment  of  a  judgment  debtor,  nnder  sec- 
tion 29V6,  Code,  does  not  atf'ect  the  rights  of  claimants,  bat  simply  the 
liability  of  the  garnishee.    Id, 

See  Partnership,  2. 
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GUARDIAN, 

1.  Addittonal  bond:  li ability  or  subett.    Where  a  g^oardian  filed  a 

new  bond  with  sureties,  but  was  not  discharged  or  re-appointed,  noi 
were  the  sureties  on  the  old  bond  dischar^d,  and  the  evidence  failed  to 
show  whether  he  then  had  the  money  previously  received,  or  had  mis- 
appropriated it,  held,  that  such  bond  was  an  additional  or  cumulative 
security  for  the  entire  gnardianship;  and  that  the  obligors  thereon  were 
liable  for  the  entire  defalcation.    Douglass  v.  Kesaler  et  al,,  68. 

2.  Allowance  fob  support.    Where  a  guardian,  who  was  also  the  step- 

father of  his  wards,  and  provided  for  them  and  received  tJieir  services, 
the  same  as  though  they  were  his  own  children,  had  from  timo  to  time 
been  allowed  cerrain  sum^  by  the  probate  court  for  their  support,  the 
decree  of  the  coiirt  below  allowing  him  such  expenditures,  upon  the  final 
accounting,  was  approved.    Latham  et  al  v,  Myers^  519. 

3.  Judgment:  income  op  estate.    Where  the  evidence  showed  that  the 

judgment,  m  favor  of  the  guardian  for  the  support  of  bis  waids,  oould 
be  satisfied  out  of  the  income  of  their  estate,  it  was  held  proper  under 
the  pleadings,    id. 

4.  Lands  of  wabd:  brdehption:  tax  bale.    A  guardian  may  redeem 

the  lands  of  his  ward,  sold  for  taxes,  at  any  time  before  the  execution  of 
the  deed,  by  payment  to  the  auditor;  after  the  execution  of  the  deed  he 
may  redeem  oy  an  equitable  action,  under  section  892,  Code.  WiU^ 
Guardian,  v,  Mewhuier,  545. 

6.  Interest  of  ward  in  land:  RSDESfPTiON.  Where  the  guardian  holds 
a  mortgage  upon  lands  in  trust  for  the  ward,  the  ward  has  such  an  in- 
terest therein  as  will  entitle  him,  or  the  guardian  in  his  behalf,  to  re- 
deem  the  land  from  tax  sale.    Id. 

6.  Action  to  redeem:  when  brought.    Section  892,  Code,  does  not 

limit  the  time  within  which  the  right  oF  redemption  attaches  but  pre* 
scribes  the  period  ot  its  duration.  The  action  to  redeem  may  be  brought 
before  the  ward*s  disability  is  removed.    Id. 

7.  Person  of  unsound  mind:  bvidbnoe  op.    Tn  an  action  under  section 

2272  of  the  Code,  for  the  appointment  of  a  guardian  of  the  property  of 
a  person  of  unsound  mind,  the  evidence  showed  the  defendant  was  very 
old,  very  infirm,  bodily,  and  that  his  mind  had  shared  in  bis  physical 
disability.  1  he  jury  found  that  the  defendant  was  of  unsound  mind. 
Heid: 

1.  That  the  verdict  was  sustained  by  the  evidence. 

2.  That  evidence  of  a  conversation  had  by  the  witness  with  defendant 
was  competent  to  show  his  mental  condition,  and  that  he  felt  his  ina- 
bihty  to  properly  manage  and  protect  his  property. 

3.  That  it  was  not  the  expression  of  an  opinion  for  the  witness  to  testify, 
by  way  of  illustrating  the  imbecihty  of  age,  that  the  defendant 
**talked  like  a  child.** 

4.  That  in  cases  of  this  kind,  after  stating  the  facts  upon  which  their 
opinion  is  based,  non-experts  may  be  allowed  to  give  an  opinion  as 
to  the  defendant's  soundness  or  unsoundness  of  mind.  Smith  v. 
Uickenbotiomj  783. 

8.  Mind:  unsoundness  of:  what  constitutes.    An  instruction,  which 

distinguished  unsoundness  of  mind  from  idiocy  on  the  one  hand  and 
lunacy  on  the  other,  was  correct.  The  statute  designates  three  cltusses 
for  whom  guardians  may  be  appointed,  and  the  latter  cla^s  mu^t  differ 
from  either  of  the  others.    If,  then,  there  is  such  mental  weakness  thut 

Vol.  LVII— 60 
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fhe  jadg^ent  cannot  be  trasted  in  the  managvnnent  of  bomneo,  a 
guamian  shoold  be  appointed,    /d. 

See  Will,  2. 

HABEAS  CORPUS. 

1.  PBTmoN  fob:  jurisdiction.  The  allegations  of  the  petition  for  a  writ 

of  habeas  corpus,  that  minor  children  were  concealed  by  the  respondent 
in  Polk  or  Dallas  counties,  were  sufficient  to  give  the  court  of  Polk  county 
jurisdiction,  and  authorized  the  issuance  of  the  writ;  and  the  fact  set  up 
in  the  answer,  that  the  children  were  in  a  foreign  jurisdiction  did  not 
deprive  the  court  of  jurisdiction,  or  excuse  the  respondent  for  not  produc- 
ing the  children  in  court  in  obedience  to  the  wnt.  ^  Rivers  v.  Mitchetl, 

2.  Rbtutiw:  what  it  should  show.  The  return  to  the  writ  of  habeas  cor- 

pus should  have  i^hown  that  the  respondent  did  not  have  the  power  to 
produce  the  children  in  court,  in  obeaience  to  the  writ.    Id, 

8.  Praoticb.  This  proceeding  being  regarded  as  an  action  at  law,  the 
court  can  only  interfere  where  the  findinflr  below  is  maniFestly  unsup- 
ported by  the  evidence.    Kline  et  al,  p.  Klifieet  al.,  3S6. 

HIGHWAY. 

1.  Dedication  of  in  pais:  estoppel.  Where  a  party  holds  title  by  the 
description  given  in  a  city  plat,  which  does  not  recojfnize  a  highway, 
dedicated  in  pais,  prior  to  the  filing  of  the  plat,  he  is  not  thereby  es- 
topped from  asserting  the  existence  of  such  highway.  GeteheU  et  al.  v. 
Bettedict,  121. 

See  Dedication,  2. 

HOMESTEAD. 

\.  Election:  reasonable  time.  A  surviving  wifb  has  a  reasonable  time 
in  which  to  make  her  election  whether  she  will  retain  the  occupancy  of 
the  homestead,  or  claim  her  right  to  ono-third  of  the  entare  real  estate  in 
fee-simple.    Cunningham  v.  Gamble,  46. 

a.  Products  and  income:  The  survivor,  during  the  reasonable  time  that 
he  or  ^he  may  occupy  the  homestead  prior  to  election,  should  be  allowed 
to  receive  the  profits  and  income  thereof,  and  be  accorded  the  same  full- 
ness of  ei\joyment  as  after  election.    Id. 

8.  Rule  applied.  In  this  case  it  was  held  that  the  surviving  wife  was  en- 
titled to  the  rents  of  a  coal  mine  upon  the  homestead,  opened  and  in  a 
workable  condition,  prior  to  her  husband's  death.    Id, 

4.  Liability  FOR  debt:  exbbcption:  burden  of  proof.    In  an  action 

to  subject  a  homestead  to  the  payment  of  a  debt  contracted  prior  to  its 
purchase,  the  burden  of  proof  to  show  that  it  was  purchasea  with  the 
proceeds  of  the  sale  of  a  former  homestead,  and  therefore  exempt,  is 
upon  the  defendant.  The  First  National  Bank  of  Davenport  v.  Baker 
et  aL,  197. 

5.  Platting:  execution  bale.    The  sale  of  lands  at  execution  sale  upon 

which  the  execution  defendant  resides,  without  platting  and  settmg 
aside  the  homestead,  is  voidable,  but  not  void,  and  cannot  be  attackea 
collaterally.    Martm  v,  Knapp  et  o/.,  Jdd. 
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6.  IwcujtfBRAKCE  on:  DOWER.  An  order  of  court,  which  set  apart  out  of  the 

homestead  enouf^h  in  value  to  satisfy  the  mortgage  debt  thereon,  and 
then  assigned  as  the  widow's  distributive  share  one-third  in  value  of  all 
the  real  estate  without  regard  to  the  incumbrance,  or  requiting  her  to 
contribute  toward  its  payment,  approved.  Wells  et  al,  v.  Wells  et  al.y 
410. 

7.  Temporary  ABANDONMBirr :  evidence  op.    The  owner  of  a  homestead 

left  the  same  for  a  temporary  purpose,  and  went  to  the  State  of  Kansas 
with  her  husband,  and  kept  house  and  abode  there,  but  without  any  in- 
tention of  permanently  residing  in  Kansas.  About  a  year  later  she  died 
in  Kansas,  and  her  husband  died  there  a  few  months  later.  Held,  that 
her  homestead  rights  still  continued,  notwithstandinp  the  temporary 
abandonment;  and  that  as  her  husband^s  distributive  share  in  her  estate 
was  not  set  off  to  him  during  his  lifetime  the  homestead  was  not  liable 
for  his  debtSy  but  descended  to  the  children  exempt  from  any  antecedent 
debt  of  their  parents  or  their  own.    Bradshaw  v.  Hurst  et  al.,  745. 

See  Dower,  2, 5. 

HUSBAND  AND  WIPE. 
See  Divorce. 
Dower. 

Fraudulent  Conveyance,  4. 
hobcebtbad. 

INHERITANCE. 
Seel^EscENT. 

INJUNCTION. 

1.  Order  for:  jurisdiction.    In  injunction  proceedings  the  order  of  a 

court  having  jurisdiction  of  the  subject-matter  and  of  the  parties,  even  if 
erroneous,  is  not  void,  and  until  reversed  must  be  obeyed.  The  State  v, 
Baldttin,  266. 

2.  :  CONTEMPT.    An  attachment  for  contempt  is  the  proper  mode  of 

enforcing  obedience  to  a  continuing  order  in  the  form  of  a  mandatory  in- 
junction. Id, 

8.  Ordinance:  purlication.  An  injunction  cannot  be  maintained  merely 

on  the  ground  that  the  ordinance  had  not  been  published  for  the  length 
of  time  provided  by  the  city  charter.  Dodge  et  ah  v.  The  City  of  Council 
Bluffs  et  al.,  560. 

4.  Parties:  misjoinder  of.  Several  persons  owning  distinct  tracts  of  agri- 
cultural lands,  lying  within  an  incorporated  town,  joined  in  an  injunc- 
tion suit  to  restrain  the  collection  of  municipal  taxes  thereon.  The  land 
was  not  similarly  situated  in  respect  to  the  town  and  the  plaintiffs  did  not 
all  ask  the  same  relief.  Held,  that  there  was  a  misjoinder  of  parties  and 
causes  of  action;  and  that  the  plaintiffift  having  failed  to  strike  out  all  the 
parties  plaintiffs  except  one,  the  court  did  not  err  in  dissolving  the  in- 
lunction  and  dismissing  the  case.  Lewis  et  al,  v.  Eshleman  et  aL, 
633. 

See  Divorce,  3. 
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INSTRUCTION. 

1.  Uncertain.  If  the  true  meaninir  of  the  instraction  was  snfficienUy 
plain,  and  could  not  have  been  misunderstood  by  the  jury,  there  was  no 
error  for  uncertainty.    Reed  v.  The  C,  R.  L  tt  P.  R.  Co.,  23. 

C.  Practice.  Where  there  was  no  eYidence  whatever,  tending:  to  shoir 
collusion,  an  instruction  directing  the  jury  to  inquire  whether  the  g^ooda 
were  seized  by  collusion  on  the  part  of  the  defendants  was  erroneous. 
Furman  v.  The  C,  R.  L  dt  P.  R.  Co,,  42. 

S.  Followed  in  the  sense  intended.  Where  an  instruction  was  in- 
tended in  a  correct  sense,  and  was  understood  and  followed  by  the  jury 
in  the  sense  intended,  the  case  will  not  be  reversed  because  the  langiia^ 
used,  technically  construed,  might  have  a  different  meaning.  Farlc 
hurst  V.  Masteller,  474. 

4.  Considered  together.    All  the  instructions  must  be  read  and  consid- 

ered togrether,  and  where  it  is  not  probable  the  jury  have  been  misled  by 
the  omission  of  a  certain  qualification  in  one  which  was  ezplidUy  giveq 
in  others,  there  was  no  error.  Allen  v.  The  B.,  C.  R.  dt  N.  R.  Co.^ 
623. 

5.  Refusal  to  give.  Where  the  doctnne  of  an  instruction  asked  was  fairly 

presented  in  one  given  by  the  court,  the  refusal  to  give  it,  though  propci 
in  itself,  was  not  error.    Id, 

6.  Evidence.    An  instruction  asked  by  the  defendant,  and  based  upon  evi- 

dence not  found  in  the  rec<M^>  was  properly  refused.  Mundhenk  r. 
Tlie  C.  L  R,  Co.,  718. 

7.  Misleading.    The  giving  of  an  instruction,  based  upon  a  theory  wholly 

unsupported  by  the  evidence,  was  misleading,  and  pr^'udicial  error. 
Id. 

See  Criminal  Law,  2,  3. 

Damage,  8. 

Nuisance,  2. 

INSURANCE. 

1.  Mortgage:  subrogation.    A  mortgagee  has  no  interest  in  the  policy 

of  insurance  issued  to  the  mortgaf>or  for  his  own  benefit.  Undor  the 
facts  in  this  case  it  was  held  that  the  mortgH^ree  could  not  be  subrogated 
to  the  rights  of  the  mortgagor  under  the  policy  of  insurance.  Ryan  v. 
Adatneon  ei  al„  30. 

2.  Contract  for:  power  op  company.    Conceding  that  making  applica- 

cation  for  insurance,  and  the  payment  of  part  of  the  premium  to  an 
agent,  created  a  contract  of  insurance  between  the  party  and  the  com- 
pany, yet  the  insurance  company  had  the  power  to  reject  the  application 
and  thei-eby  annul  the  contract.  Otterbein  v.  The  Iowa  Stale  Insut-ance 
Co,\  274. 

8.  Rejection  op  risk:  subsequent  loss.    The  company  having  exer- 

cised its  right  to  reject  the  risk,  the  law  will  not  hold  it  bound  to  pay  a 
subsiquent  loss,  because  the  agent,  by  arrangement  with  the  party  mak- 
ing the  application,  retained  the  premium  note  given,  and  the  portion  of 
the  prennum  paid,  while  attempting  to  induce  the  company  to  recon- 
sider its  action.    Id. 
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Warranty:  bbbaoh  op:  burdbn  of  proof.  Where  the  warranty  con- 
taiDed  in  un  application  for  fire  insurance  was,  that  the  statements  were 
**ju8t,  full  and  true,  so  far  as  ths  same  are  known  to  the  applicant," 
the  absolute  truth  of  the  facts  stated  was  not  warranted;  and  the  burden 
was  upon  the  company  to  prove  a  breach  of  the  warranty.  Wilkina  v. 
The  Oermania  Fire  Insurance  Co,  et  al.,  529. 


5.  :  DE8CBIPTI0N  OF  BunJ)iNO.     Where  the  building  insured  was 

described  bb  '*  two  stories  high/'  and  the  main  parfi  was  two  stories 
high,  but  a  small,  rear  addition  was  only  one  Btoty  high,  such  inaccu- 
racy of  description  would  not  constitute  a  breach  of  the  warranty.    Id. 

6.  Proofs  of  loss:  motion  to  Dismss:  practiob.    The  objection  that 

the  proofs  of  loss  were  not  made  in  time  is  not  reviewable  under  the  cir- 
pumstances  of  this  case.  Where  a  partjr  demurs  to  the  evidence,  or 
moves  to  dismiss  for  insufficiency  of  the  evidence,  he  must  be  deemed  to 
have  waived  his  exception  to  the  admissibility  of  the  evidence,  and  on 
an  appeal  Irom  the  ruling  upon  the  motion  to  dismiss,  this  court  can 
only  review  the  correctness  of  that  ruling.    Id, 

7.  :    FAiiSB    STATEMENTS.     Where   the  agent   of  the  insurance 

company  fully  knew  the  purpose  for  which  a  certain  building  was 
used  and  occupied  at  the  time  it  was  destroyed  by  fire,  this  would  not 
excuse  the  insured  for  knowingly  making  false  statements,  as  to  such 
use  and  occupation,  in  the  proofs  of  loss.  Hansen  v.  The  American 
Insurance  Co.,  741. 

See  Practiob,  7. 

INTEREST. 

1.  Contract  for:  pleading.  Where  a  party  set  up  a  parol  contract  to 
pay  ten  per  cent  interest,  but  onlv  claimed  six  per  cent,  it  was  held  that 
ten  per  cent  included  six  per  cent,  and  that  plaintiff  could  declare  on  an 
express  parol  contract  to  pay  ten  per  cent  interest,  as  creating  a  liability 
to  pay  SIX  per  cent,  and  recover  tneron.    Brockway  v.  Mailer,  868. 

INTERVENTION. 

1.  By  abstonee  in  bankruptcy.  The  assi^ee  i^uires  such  an  interest  in 
the  property  of  the  bankrupt  as  authorizes  him  to  intervene  under  sec- 
tion 8228  of  the  Code,  or  maintain  an  independent  action  for  the  recov- 
ery of  the  property  fraudulently  conveyed  by  the  bankrupt.  Wetmorev, 
McMillan  et  al,  344. 

See  Attachment,  4.  * 

Replevin,  1. 


INTOXICATING  LIQUORS. 

1.  Unlawful  bale:  charge  upi>n  the  premibbb:  consent  of  ownbb. 

In  order  to  charge  the  premises  with  the  lien  of  a  judgment  for  damages, 
resulting  from  the  unlawful  sale  of  Intoxicating  liouors  thereon,  it  it 
necessary  to  show  that  the  owner  of  the  premises  had  knowledge  of  such 
u  11  lawful  use  of  the  same,  and  also  that  he  consented  thereto.  Meyers 
V,  Kirt  et  al.,  421. 

2.  Action  for  damages:  joint  and  several  liability.    Under  the 

ploadings  and  evidence  in  this  casej  an  instruction  that  if  defendant 
sola  beer  to  plaintiff  *s  husband,  which  with  beer  sold  him  by  others, 
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Sroduced  "fits  of  intoxicaiioD/*  he  was  liable  for  all  the  damage  caused 
leteby,  was  erroneous.    The  persons  fnmishinff  the  liquor  were  not 
i'oint  wrong-doers,  but  each  was  severally  liable  for  the  damage  caused 
»y  his  own  acts.    Richmond  v.  Shiekler  et  ah,  486. 

8.  License:  surety  on  bond.  Where  the  defendant  was  licensed  by  an 
incorporated  town  to  sell  ale,  wine  and  beer,  and  gave  a  bond  w\th 
surety  to  pay  any  daniage  any  person  might  sustain  by  reason  of  his 
sale  of  beer  or  liquor,  the  surety  would  be  liable  thereunder  lor  all  dam- 
ages recoverable,  whether  compensatory  or  exemplary,  not  exceeding 
the  amount  of  the  bond.    Id, 

4.  Sale  of:  monthly  statement:  actfon  for  penalty.    The  provis- 

ions of  section  1537,  Code,  that  every  person  having  a  permit  to  sell 
intoxicating  liquors  shall  make  a  return  of  his  sales  on  the  last  Satur- 
day of  each  month,  as  to  the  time  of  filing  the  return,  are  not  manda- 
tory. Ihe  statute  is  so  far  directory  as  to  authorize  the  return  to  be 
filed  at  any  t  me  before  an  action  is  commenced  for  the  recovery  of  the 
statute  penalty.    Abbott  v,  Sartorif  656. 

5.  Unlawful  sale  by  registered  pharmacist.    Where  a  registered 

pharmacist  iiold  a  pint  of  whisky  to  a  stranger  upon  his  mere  statement 
that  he  wanted  it  for  medicine,  it  was  held  that  the  court  could  weL> 
have  found  the  liquor  was  sold  as  a  beverage,  in  violation  of  the  phar 
macy  law  of  1880;  and  that  a  judgment  of  conviction  would  not  be  di» 
turbed.    The  State  p.  Knowles,  669. 

See  Justice  of  the  Peace,  4. 

JUDGMENT. 

1.  EnROR  without  PREJUDICE.    A  judgment  will  not  be  disturbed  for  an 

error  in  the  admission  of  testimony  that  works  no  prejudice.  Murray 
V,  Wells,  26. 

2.  Op  justice  of  the  peace:  in  rem:  re-trial.    A  judgment  tn  rtn  of 

a  justice's  court,  entered  upon  service  by  publication,  and  v'itbout  ap- 
pearance by  defendant,  may  be  set  aside,  and  the  cause  re-tried,  upon 
proper  application  made  within  two  years,  under  section  2'^77,  Code. 
Section  ;)o4-3,  Code,  is  only  applicable  in  cases  of  personal  service.  ZViy- 
lor  d;  Farley  Organ  Co,  v.  Plumb  et  aZ.,  33. 

8.  Against  partners  individually.  Where  the  petition,  in  an  action 
against  a  partnership,  did  not  ask  for  a  judgment  against  the  partners 
individually,  it  was  irregular  to  render  a  judgment  against  them  ns  in- 
dividuals; but  such  judgment  would  not  be  void  for  want  ot  jurisdiction, 
and  could  not  be  attacked  collaterally.    Marsh  v.  Mead  dt  Co.  et  aL, 

4.  Injunction:  tender.    Where  the  plaintiff  in  his  petition  for  an  in- 

junction to  restrain  the  collection  of  a  judgment,  pleaded  payments 
upon  the  judgment,  and  alBO  contested  in  good  faith  the  validity  of  the 
entire  judgment,  a  tender  of  the  amount  not  claimed  to  have  been  paid 
before  commencing  the  action  was  not  necessary.    Id, 

5.  Cognovit:  surety."    A  certain  cognovit,  set  out  in  full  in  the  opinion, 

construed  not  to  authorize  a  judgment  against  a  party  who  signed  th« 
same  as  surety.    Jarosh  v,  Easton  etal,,  569. 

6.  Case  remanded  for:  motion  for:  practice.    Where  a  case  is  tried 

de  novo  in  the  Supreme  Court,  and  is  reversed  and  remanded  lor  judg- 
ment without  any  other  directions,  judgment  must  be  rendered  as  a 
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matter  of  course  and  upon  motion,  unless  the  unsuccessful  party  shall 
brin^  himself  within  some  recognized  rule  which  would  entitle  him  to  a 
new  trioL    Austin  v,  Wilson  et  al.,  586. 

See  MoBTOAOB,  8. 

Notice,  1. 

JURISDICTION. 
See  Appeal,  1,  4. 

Habeas  Corpus,  1. 

Injunction,  1. 

Plbadino,  1. 

Diyorce,  2. 

Justice  of  the  Peace,  4. 

JURY. 

1.  Misconduct  of:  verdict  set  aside.  The  evidence  in  vrlation  to 
the  alleged  misconduct  of  a  juror  considered.  Uel(i,  ihat  while  i[  doef 
not  appear  in  this  case  that  any  wrong  was  int<?ndnd  or  any  projndic^ 
wrought,  prudence  and  a  desire  to  secure  the  pure  administration  of  the 
law  require  that  the  verdict  be  set  aside.  Stafford  v,  Ths  Citif  of  Os- 
kaloosa,  748. 

See  Practice,  10. 

JUSTICE  OP  THE  PEACE. 

1.  Appeal:  notice  of.    Under  section  4697,  Code,  when  the  justice  in- 

informs  the  defendant  of  his  right  to  appeal,  and  the  defendant  gives 
the  requisite  notice,  the  appeal  is  taken.    Anderson  r.  Park,  69. 

2.  Illegal  commitment:  petition:  sufficiency  of.    Where  the  peti- 

tion in  an  action  upon  a  justice's  bond  for  illegal  commitment,  after  tho 
conviction,  fails  to  show  that  the  necessary  steps  to  stay  the  judgnient 
were  ttikon,  or  that  the  justice  did  anything  more  than  the  law  required 
or  empowered  him  to  do,  it  is  not  sutticient.    Id, 

3.  Fees.    A  justice  of  the  peace  is  entitled  to  a  trial  fee  in  default  cases,  and 

in  cases  coming  under  sections  3541  and  8542,  Code,  he  is  authorized  to 
charge  both  a  trial  fee  and  a  fee  for  entering  judgment  by  default. 
Shaw  V,  Kendig,  390. 

4.  Jurisdiction  of  justice  of  the  peace.    A  prosecution  under  the 

pharmacy  law  of  1880,  for  the  sale  of  intoxicating  liquors  as  a  beverage, 
IS  within  the  jurisdiction  of  a  justice  of  the  peace.    The  State  v. 


Knowles,  i 


See  Judgment,  2. 


LANDLORD  AND  TENANT. 


1.  Action  for  rent:   attachment:  ijen.    An  action  for  rent,  com- 
menced by  ordinary  attachment  before  the  rent  was  due,  cannot  be 
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deemed  an  fiction  to  effect  a  landlord's  lien,  and  plaintiff  takes  thereby 
only  8uch  Heo  as  an  ordinary  attachment  {n?es.    Clark  r.  Hayneg,  96. 

2.  Attacdment:  mortoagk:  pahamoujit  lien.  In  May,  1S7S,  plaintiff 
leased  certain  promises  to  F.  by  an  oral  lease.  In  May,  1871),  F.  pur- 
chased famiture  for  use  on  the  premises,  and  nine  months  afterwards 
executed  a  raoitflrage  thereon  to  Bccure  Ihe  purchase-money.  Un  October  1, 
18^i»,  the  lessor  levied  a  landlord's  attachment  upon  the  fiim:tun»  for 
the  last  6ve  and  one-half  months  rent:  UeUI,  that  the  landlord  had  no 
lien  ior  the  rent  in  question,  at  the  time  the  lien  of  the  mortjragre  at- 
tached, and  that  the  mortgage  lien  was  paramount.  Thorpe  Bros,  S 
Co.  V,  Fotcler  e<  a/.,  541. 

LEASE. 

1.  Assignment  of:  rights  op  absigiseb.  The  assignment  of  a  lease,  in 
pood  faith,  by  one  who  has  neilhcr  the  possession  nor  right  of  posses- 
sion of  the  crops,  invests  the  assignee  with  all  the  interest  the  assignor 
had  thereunder,  and  is  valid  a*«  against  creditors  and  purchasers  of  the 
assignor,  without  notice,  and  will  enable  the  assignee  to  maintain 
replevin  against  them  to  recover  such  interest.  Lujkin  ^  Wilson  %, 
Preston,  26, 

^.  Void:  ratification  of.  The  mere  occupation  of  premises  will  not 
amount  to  a  ratification  of  a  void  lease.  Some  new  promise  or  condi- 
tion in  respect  thereto  is  necessary.    Melntonh  p,  Lee,  356. 

See  Plbadino,  4. 

LIFE  ESTATE. 

t.  CoKTRACT  for:  brkach  OF:  MEA8TTRE0F  DAMAGES.  For  the  breach 
of  u  contract  to  convey  a  life  estate  in  certain  premises,  the  plaintiff  is 
entitled  to  recover  the  present  worth  of  such  life  estate,  reckoned  on 
a  basis  of  six  per  cent  and  no  more.  To  multiply  the  annual  rental 
value  of  the  premipes  by  the  expectancy  of  Ule,  was  an  improper  metjiod 
of  computation.    Malllv,  Willeit,  705. 

See  Dowsm  5. 

LIS  PENDENS. 

1.  Actiok:  coTfSTRUCTiYiB  NOTicB.  A  Xi9jij  porchftsiog  land  will  be 
charged  with  notice  of  the  pendency  of  an  action  affecting  the  same, 
from  the  time  the  petition  is  filed;  and  the  facts  that  the  action  was  not 
properly  indexed  in  the  appearance  docket,  and  that  the  notice  was  noi 
served  until  after  the  purchase,  are  immaterial.  Haverly  v.  AleoU  et 
aL,  171. 

MALICIOUS  PB06ECUT10N. 

1.  Advice  of  counsel.    Before  the  defendant  in  an  action  for  malicious 

prosecution  can  shield  himself,  under  the  advice  of  counsel,  he  most 
show  that  in  good  faith  he  stated  the  iacta  fully  to  his  attorney.  Logan 
V,  Maytag,  107. 

2.  Evidence  before  grand  jury.    In  an  action  rbr  malicious  prosecu- 

tion, a  grand  jui^man  was  asked,  on  cross  examination,  if  the  evidence 
of  the  deiendant,  then  the  prosecuting  witness,  was  taken  into  consid- 
eration by  the  jury  in  finding  the  indictment,  ffc/rf,  improper.  Park* 
hurut  V.  MasteiUr,  474. 
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3.  Advice  of  couksel:  bad  faith.    AninstracHon  that  if  coansel  and 

client  acted  in  bad  iaitb  in  the  prosecotion,  the  advice  of  coansel  would 
not  constitute  n  defense,  was  not  prejudiciaJ  error,  tbongh  there  was  no 
evidence  that  the  counsel  acted  in  bad  faith.    Id, 

4.  PirooF  OF  GXTiiiT.    In  an  action  for  mahVious  prosecution,  if  the  defend- 

ant can  fifitifefy  (he  jury  that  the.pIaintiiT,  notwithstanding  his  acquittal, 
was  in  fact  pruilty,  no  recovery  ran  be  had;  and  in  view  of  the  evidence 
of  actual  guilt  in  this  case,  the  instruction  as  to  belief  and  probable 
cause  should  have  been  so  qualified.    Id, 

5.  Guilt  may  bb  bhown.     In  an  action  for  mallcioos  prosecution  the  de- 

fciidunt  may  i»how  the  guilt  of  ihe  plaintiff,  under  the  general  jssue, 
cspecijlly  when  the  guilt  consisted  ot  facts  known  to  the  prosecutor  at 
the  lime;  and  where  there  was  evidence  from  which  the  jury  might 
have  I)'  litved  the  plaintitf  was  guilty,  though  discharged  by  the  exum- 
in'iipr  magistr.ite,  an  instruction  that  the  plaintiff  was  not  guilty  of  the 
crjmv^  charged  was  erroneous.    Bruley  v.  Hose  et  aL,  651. 

See  Damagb«  4,  5. 

MANDAMUS. 

1.  Board  of  supeuvisobs:  division  of  towkship.  Under  section  382, 
Code,  the  board  ot  su^jervieors  have  no  discretion,  and  must  divide  a 
to.vi).«hlp  where  all  the  prerequisite*  of  the  law  have  been  comphed  wi^h, 
and  the  petition  therotor  is  presented  at  the  tin^e  authorized  by  statute. 
lienrt/  tt  al.  v.  Taploretal.,  72. 

f*.,  JciusDiCTioN  of  court:  powkr  to  graht.  Under  the  facts  in  this 
case,  held,  the  court  had  jurisdiction  of  the  subject-matter  and  power 
to  grant  mandamus.    Id, 

MECHANIC'S  LIEN. 

I.  Statement.  The  statement  for  a  mechanic's  Hen  should  set  forth  the 
time  when  the  mattiials  were  tumished,  and  should  show  the  account 
upon  which  the  demand  is  founded,  'ihe  simple  statement  that  a  cer- 
tain suip  is  due  is  not  sufficient.     Valentine  v,  Rawson  et  al,y  179. 

MORTGAGE. 

1.  Of  CHOPS  NOT  planted:  indefinite  description.   In  this  case  it  was 

held  that  the  dcbcription  in  the  mortgage  was  indefinite  and  uncertain, 
and  that  before  a  mortgage  on  crops  to  be  sown  or  planted  can  be  re- 
garded as  valid,  as  against  third  persons,  the  year  or  term  in  which  the 
crops  are  to  be  giown  must,  at  least,  be  stated.  Pennington  r.  Jones^ 
37. 

2.  JrDGMEffT  mens:  after  acquired  title,    a  mortgage  of  lands  not 

owned  by  the  mortgagor,  will  attach  and  become  a  hen  thereon,  there 
being  no  intervening  equities,  the  moment  the  mortgagor  acquires  title 
to  the  land,  and  it  cannot  be  divested  by,  or  rendered  subordinate  to, 
the  lien  of  subsequent  judgments.    Rice  v.  KeUo^  115. 

3.  Foreclosure  of:  judgment  liens.    Holders  of  judgment. liens,  not 

made  parties  in  the  foreclosure  of  a  superior  mortgage,  have  their  right  of 
redemption,  but  cannot  acquire  titles  under  execution  sales  that  will 
defeat  the  mortgage  title.    Id, 

4.  :  senior  AND  junior  mortgagees:  statute  of  limitations. 

Ihe  tbrcclosure  by  a  senior  mortgagee  will  not  affect  the  rights  of  a 
junior  mortgagee  not  made  a  party.    In  soch  case,  however,  the  junior 


T94  ENDEX. 

ninrf'mcree  can  only  arqiiire  possennon  by  redemption,  and  all  right  to 
r«f(u^m  or  to  obtain  possession,  will  be  barred  by  limiiaiion  in  ten  ^ears. 
Coutiftf  of  Floyd  v,  Cheney,  160. 

5.  Of  chattels:  release  of:  assignment  of  notes.    Where  a  mort- 

gage ffiven  to  secure  »evornl  notes,  was  released  of  record  by  the 
morijragce.  who  had  previously  aB«»igncd  the  notes  and  supposeti  they 
had  been  paid,  such  release  will  not  discharge  the  mortgage  as  to  anV 
one  ot  said  notes,  in  (be  hands  of  an  assignee,  remaining  unpaicf. 
Mnrtindale  r.  Burch,  291. 

6.  Of  crops  to  be  grown:  prioritt  of.    Where  two  mortgages  are 

Sven  upon  certain  crops  to  be  grown,  they  are  entitled  to  pre5?dence  in 
e  order  of  their  execution  and  recording,  although  the  ^econd  niort- 
gage  was  given  for  the  purchase-price  of  the  seed  from  which  the  crops 
were  to  be  grown.    Bradley  v.  Gelkinf^on,  300. 

7.  :  estoppel.    The  fact  that  the  first  mortgagee,  knowing  that  the 

second  mortgagee  had  taken  possesi^on  of  the  crop,  made  no  claim 
thereto  until  the  same  was  harvested  and  thre«ihed,  would  not  estop  him 
from  asserting  his  claim,    [d, 

8.  Application  of  proceeds.  Where  the  proceeds  of  mortgages,  executed 

to  secure  an  individual  note  and  a  joint  note,  were  not  sufficient  to  pay 
lx>th,  the  holder  of  the  notes  was  under  no  obligation  to  apply  the  sum 
realized  upon  both  notes,  pro  ratn^  but  might  apply  the  entire  sum  upon 
the  individual  note.    Small  r.  Older,  326. 

9.  Upon  crops  to  be  grown  :  validity  of.  Whether  a  chattel  mortgage, 

upon  crops  to  l>e  planted  or  grown  by  the  mortgagor  in  the  iutun\  is 
valid,  as  against  the  creditors  of  ihe  mortgiigor,  qucere,  Muir  v.  Blake 
et  al..  662. 

10.  :  indefinite  description  of  mortoaokd  property.    Wbere 

the  descripuon  of  the  properly  mortgaged  Wiis  **all  the  crops  raised  by 
mo  in  any  part  of  Jones  county  for  the  term  of  three  yeai-s,"  it  is  too  indefi- 
nite and  uncertain  to  charge  ihird  persons  with  notice  of  the  mortgage. 
Id, 

11.  Foi:Ecix)8rRE  of:  good  faith.  Evidence  of  the  fore<lo»ure  of  a 
chattel  mortgs^ge  and  Pale  of  the  property  considered.  ^W</,  that  no 
wuni  of  good  laith  or  dili<tence  on  the  part  of  the  mortgagees  was 
shown,     (jear  et  al.  v  Schrei  ct  al.,  6C6. 

See  Landlord  and  TENAiCT,  2. 

Railroads,  16. 

Trust,  3. 

MUNICIPAL  CORPORATIONS. 

1.  City  ordinance:  nuisance.      A  city  ordinance  which  declares  the 

keeping  of  a  house  where  loud  and  nnusuul  noises  are  permitted  a  nui- 
sance, and  provides  that  whoever  is  convicted  thereof  shall  be  pun- 
isliod,  is  valid  und(-r  section  450  of  the  Code.  It  does  not  define  an 
offense  punishable  by  the  laws  of  the  State.  The  City  of  CentertdU  p. 
Miller,  56. 

2.  Sewerage  districts.    Cities  of  the  first  class,  under  chapter  162,  acts 

of  the  seventeenth  Genernl  AsFtmbly.  have  authority  toconstitute  but 
one  sewerage  district  lor  the  entire  city.  Gnmmell  v.  The  City  of  Des 
Moimm,  144. 

3.  Sewemb:  ouDL^Aisicm:  aESOLUXioK.     Where  Hie  ordinance  of  a  oify 
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providing  for  the  construction  of  sewers  also  provides  that  the  council 
may  order  the  construction  of  a  aewer  by  resolution,  and  the  resolution 
is  passed,  it  is  sufficient;  and  when  such  resolution  does  not  provide  for 
contracting  the  work,  its  passage  need  not  be  upon  the  call  of  ^eas  and 
nays.   Id. 

4. :  A8BE88MENT:  CHANCBBT.  The  assessment  of  property  for  the  con- 
struction of  a  sewer  in  this  case  was  not  inequitable,  and  if  there  was  ine- 
quality in  the  assessment,  chancery  will  not  hear  the  complaint,  unless 
the  party  pay,  or  offer  to  pay,  the  portion  of  the  tax  justly  due.    Id. 

5. ^: .  Where  the  sewer  is  a  unit,  though  constructed  along  more 

than  one  street,  a  single  assessment  therefor  is  valid.    Id. 


: .  An  assessment  for  a  sewer  is  not  rendered  invalid  be- 
cause the  resolution  ordering  the  same  did  not  direct  the  manner  of  pay- 
ment.   Id. 

EXCESSIVE.  Under  chapter  162,  acts  of  the  seventeenth 


General  Assembly,  the  city  did  not  exceed  its  authority  in  making  the 
assessment  for  sewerage  purposes. 

8.  Ordinance:  disorderly  house.    A  city  has  power  under  the  general 

incorporation  law  ot  the  State  to  pass  an  ordinance  for  the  punishment, 
by  fine,  oltlu;  keeper  of  a  disorderly  house.  Following  The  Ciff/  ofCen" 
tei'ville  V,  Miller,  ante,  p.  66.     The  City  of  CentervUU  v.  Miller,  225. 

9.  Certiorari:  who  may  maintain.     A  citizen  and  resident  taxpayer 

may  maintiiiu  the  action  of  certiorari  to  annul  the  proceedings  of  a  city 
council,  in  lelation  to  the  unlawful  reduction  of  assessments.  Collins  v. 
Davia  et  al.^  256. 

10.  :  action  op  council.    The  action  of  the  city  council  in  passing 

upon  a  peliticn  for  the  reduction  of  taxes  is  a  judicial  act,  and  may  be  re- 
viewed by  certiorari.    Id. 

11.   :   KKDUCTION  of  ASSESSMENTS:   AUTHORITY  OF  COUNCHi.      The 

reduction  of  an  assessment  by  the  city  council,  afttr  the  delivery  of  the 
duplicate  taxes  to  the  collector,  is  without  authority  and  void.    Id. 

12.  Riparian  pnopRiE'^ousHrp.  Where  a  stream  meanders  through  a  city, 
and  lots  and  streets  have  been  platted  without  reference  to  it,  nor 
bounded  by  it,  the  doctrine  of  riparian  proprietorship  is  not  applicable; 
and  an  instruction  applying  that  doctrine  to  this  case  was  error.  Hoehl 
V.  The  City  of  Muscaline,  444. 

13.  Bridges  and  culverts:  good  faith.  Under  the  circumstances  of 
this  case,  an  instruction  that  the  adoption  in  good  faith  by  the  defend- 
ant, of  the  plans  of  skillful  and  competent  engineers  and  workmen,  in 
constructing  and  repairinsr  bridges  and  culverts  across  the  creek  in  ques- 
tion, would  not  protect  the  def»?ndant,  was  erroneous.  Where  the  I'ity 
acts  in  good  faith  in  this  respect  and  an  unexpected  damage  results,  the 
city  is  not  liable.    Id. 

14.  Ordinance:  ldhting  speed  of  railway  trains.  Municipal  cor- 
porations have  authority,  as  a  police  reprulation,  to  pass  ordinances  regu- 
lating the  speed  of  railway  tmins  within  the  corporate  limits,  but  such 
regulations  must  be  reasonable  and  proper.  Meyers  v.  The  C,  R.  I.  <ft 
P.  H.  Co.,  .555. 

15.  Foreign  corporations:  power  to  condemn  property.  A  munic- 
ipal corporation  has  authority,  under  sections  471-4,  Code,  to  contract 
with  a  foreign  coi-poration  for  the  construction  of  water-works,  and  where 
it  does  so  contract,  such  foreign  corporation,  under  the  statute  and  a 
proper  ordinance,  may  have  power  to  condenm  and  appropriate  private 
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property  necewary  for  the  works.     Dodf^  H  al,  •.  The  dtp  of  Council 

16.  Wat  En- works:  exolubivb  right.  The  pluintiflBs,  as  mere  taxpay- 
ers, cannot  raiNe  the  question  whether  the  city  had  power  to  prant  by 
ordinance,  to  one  company,  the  exclusive  rigrht  to  constmct  and  operate 
wattT-works.    Id, 

17.  Ordinance:  ASsieivMBNT  of  rtoht.  Where  the  ordinance  grantisg 
thf»  rijrht  to  contttmct  water- works  provided  that  the  company  mi^t  as- 
sign all  its  rights  and  privileges,  the  provision,  if  void,  would  notaffect 
the  right  of  toe  company  to  proceed  with  the  woiic.    Id.  " 

18.  Strkets:  neoligrnce.  Where  a  street  has  been  opened  for  public  use 
and  tnivel  throughout  its  entire  width,  it  then  becomes  the  duty  of  the 
city  to  keep  it  in  a  reasonably  safe  condition  for  the  entire  width  thereof, 
from  sidewalk  to  sidewalk.    Stafford  v.  The  City  of  Oskaloosa,  748. 

See  Damage,  3. 

Injunotion,  4. 

NEOLIOBirCB,  1. 

Bailboads,  14, 

NEGLIGENCE, 

I.  CoNTRrBUTOUT:  instructions:  ordinary  care.  In  an  action  against 
a  city  to  recover  for  an  ipjury  to  a  building,  alleged  to  have  been  caused 
by  tiie  wrongful  and  negligent  obstruction  of  the  natural  channel,  and 
diversion  ot  the  course  of  a  stream  by  the  defendant,  the  failure  of  pUini* 
iif  to  use  ordinary  diligence  and  effort  to  prevent  damage,  and  to  incur 
moderate  expense,  if  thereby  the  injury  might  have  been  prevented, 
would  constituti*  contributory  negligence,  and  entirely  bar  recovery;  and 
an  insti  notion  that  in  such  case  he  would  still  be  entitled  to  recover  soch 
sum  as  would  have  prevented  the  injury,  if  it  had  been  expended,  waa 
enoneous.    IIoeM  r.  The  Cittf  of  Muscatine^  AAA, 

2. : :  DIVERSION  of  stream.  An  instruction  tbatif  the  plaiai- 

iff  erected  his  house  where  the  creek  had  flowed  lor  ten  years,  and  where, 
but  for  the  house,  it  would  still  have  flowed,  and  the  damage  was  caused 
th(  r(»i»y,  he  would  still  be  entitled  to  recover,  unless  it  had  so  flowed 
with  bi8  kiiowl(Hl(re  and  consent,  was  erroneous.  In  such  case  he  had 
no  ri<^'bt  to  diveilthe  flow  of  the  creek,  whether  such  flow  had  been  with 
his  kjiowlcdgeand  consent  or  not.    Id, 

3.  County  buidoes:  notice  of  defect.    Where  theboard  of  sapervisors 

had  l)ot»n  inlornied  of  the  dangerous  condition  of  a  county  bridge,  and 
had  tailed  to  examine  or  repair  it,  it  was  negligence,  although  the  bridge 
had  been  examined  two  and  one-half  years  tiefore,  and  reported  reason- 
ably sale  lor  about  tour  years.    Ferguaon  v,  Dovis  County ^  601. 

4.  Knowledge  of.    The  knowledge,  or  want  of  knowledge,  on  the  part  of 

pla.niiiT  that  his  friend,  who  was  driving  when  the  accident  occurred, 
wiis  jin  habitually  carelosri  driver,  is  immaterial.  If  his  friend  was  neg- 
lig:f^nl  on  this  occasion,  he  cannot  recover.  Staffoi-d  v.  The  City  of  w- 
kaloomf  748. 

See  Clerk,  1. 

Promissory  Notb,  1. 

Bauaoads.  15. 
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NEW  TRIAL. 

1.  Order  for:  jimiBDioriOK.  Where  the  court  below  haTitigr  jurisdioUoii 

grants  a  new  trisJ,  the  order,  however  erroneous,  is  not  void.  Loomia 
V,  McKenzie,  11. 

2.  :  APPEAL  from:  execution.    Where  the  order  ffrantin^  a  new 

trial  was  appealed  from  and  snperBeded,  it  will  not  authorize  the  issu- 
ance of  an  execution  on  the  judgment  rendered  in  the  case.  Such  a  judg- 
ment, fbr  all  purposes  relating  to  its  enforcement,  would  be  a  nulHty, 
until  the  question  had  been  determined  whether  the  new  trial  had  been 
properly  granted.    Id, 

8.  Default:  motion  to  set  aside.  The  feu±B  in  this  case  excusing  default 
in  the  court  below,  were  not  sufficient  to  entitle  the  defendant  to  anew 
trial.    Gifford  v.  Cole,  272. 

4.  Instruction  :  jury.  Where  the  jury  disregard,  or  fail  to  follow,  the  in- 
structions of  the  court,  upon  a  point  concerning  which  there  was  no  con- 
flict in  the  testimony,  a  new  trial  should  be  granted.  Hansen  v.  The 
American  Insurance  Co.^  741. 

See  Judohxht,  6. 

Eyidencb,  22, 

NOTICE. 

1.  CJonstruotive:  of  judgment:  misnomer.  Where  two  names,  differ- 
ing in  sound,  are  commonly  used  as  the  same  or  are  derived  from  the 
same  source,  as  understood  in  the  English  language,  the  use  of  one  for 
the  other  is  no  misnomer.  Heldy  that  ''Helen''  and  "Ellen"  are  dis- 
tinct names,  and  that  the  judgment  entered  and  indexed  against  Ellen 
Desney  was  not  constructive  notice  of  a  lien  against  the  lands  of  Helen 
Desney.    Thomas  r.  Desney^  58. 


2. ;-:  :  index.  Where  a  party  is  not  charged  with  constructive 

notice  by  the  index  book  of  judgments,  he  is  not  bound  by  what  appears 
of  record.    Id, 

8ee  Deed,  1. 

Lib  Pendens,  1. 

Principal  and  Agent,  1. 

NUISANCE. 

1.  Findings  of  jury:  btatute  of  limitations.    Where,  in  an  action 

for  damages  for  the  erection  and  use  of  gas  works,  the  jury  found  the 
works  were  of  a  permanent  character,  but  considered  they  were  incom- 
petent to  decide  whether  such  erection  and  use  were  a  permanent  injury 
to  plaintiff's  property,  itwasheld  thejnry  intended  andfonnd  thereby  that 
the  injury  was  of  a  permanent  character,  and  began  when  the  works 
were  erected  and  used;  and  that  the  action  was  barred  in  five  years  af- 
ter such  erection  and  use.  Baldwin  v.  The  Oskaloosa  Gas  Light  Co,, 
51. 

2.  Damages:  instructions.    The  instructions  should  state  clearly  and 

explicitly  what  damages  are  recoverable  for,  and  that  a  party  is  only 
liable  for  the  nuisance  caused  by  himself.    Id, 

See  Municipal  Corporations,  L 
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PARTNERSHIP. 

1.  ACTTON  UKDEB  6S0TT0K8  9053  AKD  8054,  OODB.     Wbere  it  is  SODgilt  to 

reach  the  interest  of  a  party  in  a  partnership,  the  burden  of  proof  is  upon 
the  plaintiff'  to  show  that  the  party  is  a  member  of  the  partnership;  and 
where  such  fact  is  not  establisned  by  the  evidence,  the  appointment  of 
a  receiver  to  determine  the  value  of  his  interest  in  the  partnership  is 
error.    Dupuy  dt  Howell  v,  Sheak  dt  Sharra^  861. 

2.  :  OAIWI8HMENT.    Where  a  party  simply  represents  his  wife  in 

the  firm  business,  the  partnership  owes  him  nothing  for  services 
which  can  be  reached  by  garnishment.    Id. 

3.  VoLUNTABT  CONVEYANCE:  SUBSEQUENT  CREDIT0B8.    Where  the  Con- 

veyance was  voluntary,  and  included  all  of  the  individual  property  of ' 
one  member  of  the  partnership,  which  was  largely  indebted  at  the  time, 
subsequent  creditors  whose  means  have  been  used  to  pay  off"  the  prior 
indebtedness  will  be  subrogated  to  the  rights  of  the  prior  creditors,  and 
they  may  avoid  such  conveyance.    Barhydt  <t  Co,  v.  Ferry  et  a/.,  416. 

See  Fraudulent  Conystanos,  3. 

Judgment,  3. 

PENSION. 

1.  Exemption:  when  liable  to  attachment.  Where  apensionerre- 
ceived  the  pension  due  him  under  the  acts  of  Conffress,  on  account  of 
physical  disability,  received  while  serving  as  a  soldier  in  the  late  war, 
in  the  form  of  a  draft,  drew  the  money  on  the  draft  and  deposited  the 
same  in  a  bank  to  his  credit,  it  was  not  exempt,  in  the  hands  of  the 
bank,  from  the  process  of  attachment  for  the  pensioner's  debts.  Roth- 
rock  and  Beck,  JJ.,  diasentwg.     Webb  et  al,  v.  Holt  et  aL,  712. 

PLEADING. 

1.  Statute  of  limitations.    Under  the  allegations  of  the  petition,  whidi 

do  not  charge  fraud  or  set  forth  the  fraudulent  acts  complained  of,  the 
court  might  properly  have  held  this  was  a  proceeding  to  open  the  set- 
tlement under  section  2475,  Code,  and  was  barred  after  three  months. 
Kotcs  V.  Motcery^  20. 

2.  Demurrer.    A  demurrer  can  be  predicated  only  upon  matters  appearing 

in  the  pleading.    Colli ne  v,  Davis  et  aL,  256. 

3.  Jurisdiction:  practice.    Where  a  petition  avers  a  want  of  jurisdiction, 

and  does  not  set  out  the  facts  upon  which  the  alleged  want  of  jurisdic- 
tion is  based,  a  motion  for  a  more  specific  statement  is  proper,  and  if 
made  should  be  sustained.    Crewdson  v,  Middleion,  335. 

4.  Evidence:  judicial  notice.    Where  the  petition  all^^ed  that  the 

writt'jn  lease  in  question  was  executed  March  10th,  1878,  which  was 
Sunday,  and  the  leane  bore  the  same  date,  parol  evidence  that  it  was 
not  executed  on  the  day  it  bore  date  was  incompetent.  Courts  will  take 
judicial  notice  that  a  particular  date  falls  on  Sunday.    Mcintosh  r.  Lee, 

5.  New  cause  of  action.    Held^  that  the  cause  of  action  in  this  case  was 

based  upon  the  fraudulent  conversion  of  the  money  to  which  plaintiff 
was  entitled,  and  that  the  amendment  did  not  set  up  a  new  cause  of 
action.    Clews  v,  Traer  et  a/.,  459. 
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6.  Ahendvent:  whisn  ALtx>WBD.    Under  the  israes  and  circamstanoes  of 

this  case  an  amendment  conforminf;  the  allegations  of  the  petition  to  the 
facts  proved,  though  offered  after  the  argument  of  counsel,  was  proper 
and  should  have  been  allowed.    Tiffany  v,  Henderson,  490. 

7.  Reljcase  op  joint  tort-feasor.    The  release  of  one  joint  tort-feasor  is 

the  release  of  all.  Held^  that  this  defense  was  sufficiently  presented  by 
the  answer  in  this  case,  and  that  the  verdict  based  upon  such  release, 
was  supported  by  the  evidence.    Long  r.  /a>»^,  497. 

8.  Confession  and  avoidance;  btjfpiciency  of.    The  allegations  of  the 

answer  held  to  sufficiently  confess  the  facts  averred  in  the  petition  to 
permit  the  defendant  to  plead  matters  in  avoidance.    Abbott  v.  Sartor i. 

See  Assignee  and  Assignment,  5. 
Practice,  12. 

PLEDGE. 

1.  Larceny  of  the  thing  pledged  bt  the  pledgor.  Propert^y  was 
pledged  as  security  for  a  debt  Afterward  the  pledgor  obtained  pos- 
8e?»s»ion  thereof  ibr  a  special  purpose,  with  the  consent  of  the  pledgee, 
and  thereupon  took  the  property  out  of  the  county,  and  there  was  evi- 
dence tending  to  show  that  the  pledgor  obtained  possession  of  the  thing 
pledged  with  the  felonious  design  of  depriving  the  pledgee  of  his  se- 
curity.   Held: 

1.  That  the  pledgee  had  a  special  property  in  the  thing  pledged. 

2.  That  if  the  pledgor  obtained  possession  of  the  thing  pledged  by  de- 
ception and  false  pretense,  the  pledgee  could  not  be  deemed  to  have 
rel'^ased  his  lien  or  special  property  therein. 

8.  That  where  the  taking  was  with  the  feloniona  design  to  deprivr  the 
pledgee  ot  hix  security,  the  pledgor  would  be  guilty  of  larceny  of  the 
thing  pledged.    BruUy  v.  Ro8€  etal.,  651* 

POSSESSION. 

See  CONTETAHOE,  6. 

Eyidencb,  12. 
Tenant  at  Will,  2. 

PRACTICE. 

1.  Etidenob:  ADinssiOH  of.    Where  certain  evidenoe  was  mled  out,  but 

afterward  the  same  in  substance  was  admitted,  it  was  held,  if  error,  to 
be  error  without  prejudice.    Beed  v.  The  C,  R,  1.  dt  P.  R.  Co.,  23. 

2.  Interrogatories  to  jury.    The  interro^tories  submitted  to  the  jury 

for  special  findings,  must  present  specinc  questions  of  fact.  Lewis  v. 
The  C,  M.  dtSt.  P.  R.  Co,,  127. 

8.  Appointment  of  receiver:  notice.  The  appointment  of  a  receiver 
in  vacation,  and  without  notice  to  the  adverse  party,  was  ent)n 
Howe  dt  Co.  V.  Jones  et  aL,  130. 

4.  Special  findings:  verdict.  The  special  findings  being  inconsistent 
with  the  general  verdict,  no  judgment  should  have  been  rendered  on  the 
verdict.    Aldrich  v.  Price  d*  Co.,  151. 
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5.  Dftretc:  trial  upoif  iSBXTtifi  of  fact.  Wh^re  tbe  decree  Tecifes  that 
**  the  issnes  are  found  for  the  plaintiff,  and  that  the  alle^rations  of  the 
petition  are  trne/'  it  will  be  constrned  to  imply  there  was  a  trial  upon 
the  issues  of  fact    County  of  FUyd  v,  Cheney,  160. 


6. :  NOT  VOID.    A  decree  entered  by  default,  by  a  judge  who  had 

been  attorney  for  one  of  the  parties  in  the  transaction,  is  not  for  that 
reason  Toid  under  section  26S&,  Revision.    Id, 

7.  Insur ANCF.:  defense:  recovery.    Whatever  the  defense  relied  upon, 

the  plaintiff  cannot  recover  more  than,  by  his  own  showing*  he  is  enti« 
tied  to.    Hopkins  v.  The  Hawkey e  Inaut-ance  Co.,  208. 

8.  Finding  of  court.    The  findfng  of  the  court  upon  a  question  of  fact 

has  the  same  effect  as  the  verdict  of  n  jury,  atid  will  not  be  reversed 
unless  clearly  unsupported  by  the  evidence.  American  Express  Co.  v. 
Smith  <£•  Crittenden  et  al.^  242. 

9.  Court  record;  bar  docket.    A  bar  docket  is  not  a  part  of  the  courl 

record,  and  is  not  available  on  appeal  to  show  that  a  case  was  disposed 
of  out  of  its  order,  unless  duly  incorporated  in,  or  sufficiently  idenllfie(^ 
by,  a  bill  of  exceptions.    Gifford  i?.  Cole^  272. 

10.  Jury:  waiver  of.  Where  the  defendant  in  a  civil  action  failed  to  ap 
pear  at  the  trial,  he  will  be  deemed  to  have  waived  a  jury.    Id, 

11.  Variancb  between  allboattons  and  proof,  a  party  is  not  bonne 
to  prove  number  and  price  exactly  as  alleged;  it  is  essential  only  thaJ 
the  substance  of  the  issue  be  proved :  and  the  objection  as  to  the  vari- 
ance, not  having  been  presented  to  the  court  below,  cannot  avail  here 
Wilcox  V.  Jackson^  278. 

12.  Amendment:  PRESUMPTTON.    Where  the  transcript  shows  an  amend 
ment  to  the  petition  by  interlineatiC'U  conforming  it  to  the  proof,  but 
fail?  to  show  when  the  same  was  made,  it  will  be  presumed  it  was  made 
at  the  time  the  testimony  was  introduced,  and  by  leave  of  court.    Gid- 
dings  v,  Giddings^  297. 

13.  Evidence  conflicting.  The  evidence  as  to  the  validity  of  the  note 
and  mortgage,  set  up  as  a  cross- demand,  being  in  conflict,  the  findings 
of  the  court  will  not  be  interfered  with.    Id, 

14.  Commissioner:  appointmsnt  OF.  The  appointment  of  a  commissioner 
to  execute  the  deed  for  the  right  of  way,  upon  the  tender  of  the  amount 
agreed  upon  therefor,  without  givin^t  the  party  a  reasonable  time  in 
which  to  execute  it,  if  irregular,  worked  no  projudice,  and  affords  no 
ground  for  reversal.    Robeiison  r.  The  Central  Railway  Co,^  376.  ' 

15.  Finding  of  the  court:  sufficiency  of  evidence.  The  finding  of 
the  court  stands  as  the  verdict  of  a  jury,  and  cannot  be  disturbed  unless 
80  clearly  opposed  to  the  evidence  as  to  indicate  that  it  was  the  result  of 
passion  or  prejudice.     Woodman  r.  Button ,  442. 

16.  Appeal:  bill  of  exceptions.  Where  time  was  given  in  which  to  file 
a  bill  of  exceptions,  I  he  fact  that  the  appeal  was  perfected  before  the  same 
was  filed,  would  not  preclude  the  court  from  settling  and  signing  the 
bill.  A  party  can  appear  in  the  court  below  and  have  the  record  cor- 
rected after  an  appeal  has  been  perfected.      Tiffany  v,  Henderson,  490. 

17.  Recall  of  witness:  discretion  of  court.  It  rests  in  the  sound  dis- 
cretion of  the  court  whether  a  witness  shall  be  recalled  for  re-examina- 
tion.   Sweet  V,  Wright  <t  Spencer  et  al.,  510. 

18.  Bill  of  excbptionb:  rule  of  court.    Held,  that  a  certain  rule  of 
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court,  set  oat,  did  not  require  the  bill  of  exceptions  to  be  settled  and  filed 
within  thirty  days  from  tne  a^jonmment  of  court,  but  that  the  judge 
might  have  fifty  days  therefor.    Id, 

See  Insubaiycb,  6. 

Pleading,  6. 

Statutb  of  Limitationb,  2. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Judgment:  evidence  to  support.     A  judgment  will  not  be  reversed 

for  want  of  evidence  to  support  it,  unless  there  is  such  absence  of  proof 
as  to  authorize  the  conclusion  that  the  judgment  was  the  result  or  pas- 
sion or  prejudice.    Murray  r.  Wells^  26. 

2.  Amended  abstract.    An  amended  abstract  not  denied  will  be  taken  as 

correct.    Hari  v.  Jackson^  75. 

3.  Discretion  of  court.    This  court  will  not  interfere  with  the  discretion 

of  the  trial  court,  in  refusing  to  recommit  the  case  to  the  referee  to  take 
testimony  omitrted^y  inadvertence.    Jewell  r.  Reddington,  92. 

4.  :  exception:  transcript.  On  rehearing,  held  that  the  over- 
ruling of  defendant's  motion  having  been  excepted  to,  it  was  not  neces- 
sary to  except  to  the  judgment  on  the  verdict;  and  that  the  appellee 
having  failed  to  ask  for  a  transcript  or  object  to  the  submission  on  the 
abstract  filed,  the  case  would  be  cfetermined  on  its  merits.  Aldrich  v. 
Price  dt  Co.,  151. 

5.  Abstract:  certificate:  trial  db  novo.     The  appellant  not  having 

shown,  by  an  amended  abstract,  that  the  certificate  to  the  evidence  and 
the  bill  of  exceptions  were  made  and  filed  in  proper  time,  which  facts 
were  denied  by  the  additional  abstract  of  appellees,  the  cause  will  not  be 
tried  de  novo  or  upon  error.    Eoby  v.  Hall  et  al,^  213. 

6   :  TRIAL  DB  NOVO.    Where    the  abstract  fails  to    show   that  it 

contains  all  the  evidence,  this  court  cannot  enter  upon  an  examina- 
tion of  the  merits  of  the  case  or  try  the  cause  anew.  Caeeady  v,  Spof* 
fordetal.,  2^37. 

7.  Assignment  of  errors:  waiver  of.    An  assignment  of  errors,  not 

argued,  will  be  regarded  as  waived.  A  party  not  appealing,  can  urge 
no  objection  in  this  court  to  the  decree  oi  the  court  below.    Id, 

8.  Attachment:  invalidity  of.    The  question  as  to  the  invalidity  of  an 

attachment  cannot  be  raised  for  the  first  time  in  the  Supreme  Court. 
American  Expi'ess  Co.  t>.  Smith  dt  Crittenden  et  aJ.,  242. 

9.  Certification  of  bvidencb.    Where  the  certificate  does  not  purport 

to  be  attached  to  any  evidence,  and  does  not  properly  identify  the  evi- 
dence, it  is  defective,  and  the  appeal  will  be  dismissed.  Alexander  v, 
McGrew  et  al.,  287. 

10. :  ON  REHEARING.    Defccts  of  Certificate  and  abstract  considered. 

Id. 

11.  :  .    Held,  that  the  appellee  may  supply  evidence  and  still 

insist  the  certificate  is  defective;  that  the  objections  to  the  certificate 
need  not  be  specifically  set  out;  that  the  party  having  the  burden  of 
proof,  in  a  trial  de  novo,  is  entitled  to  the  opening  argument;  and  that 
overruling  a  motion  to  strike  out  the  evidence  will  not  preclude  the 
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coort  from  determinisfir  whether  the  record  is  rachthat  the  case  can 
be  examined  upon  ita  merits.    Id, 

12.  Assignment  of  errors:  appeal.  Where  the  assignment  of  errors, 
although  informal,  works  no  prejudice,  the  appeal  wilTnot  be  dismissed. 
University  of  Des  Moines  p.  lAtingttOH^  307. 

13.  CRiMfNAL  law:  transcript.  Where  the  transcript  discloses  no  error 
and  the  verdict  appears  well  supported  by  the  evidence,  the  judgment 
below  will  be  affirmed.    The  State  v.  Dunumd,  333. 

14.  Objection  not  made  below.  An  olrjection  not  presented  in  the  mo- 
tion to  strike,  or  in  any  manner  raised  m  the  court  below,  will  not  be 
considered.     Wetmore  v.  McMillan  et  ah,  344. 

15.  Evidence:  judgment.  Where  the  judgment  of  the  court  below  ac- 
cords with  the  preponderance  of  the  testimony  it  will  not  be  disturbed. 
Kelsey  v,  KeUey  ei  ah,  383 

16.  Evidence:  finding  of  court.    The  finding  of  the  court  that  the 

SlaintifiP  had  failed  to  establieh  his  claim  b;^  a  preponderance  of  evi- 
ence,  when  not  opposed  to  the  evidence,  will  not  to  disturbed.    Gar- 
retson  v,  Bitzei',  469.  ^ 

17. :  preponderance  of:  trial  de  novo.    The  evidence  being 

conflicting,  and  the  case  not  triable  de  novo,  the  judgment  will  not  be 
reversed  upon  the  ground  that  it  is  not  supported  by  the  preponderance 
of  the  testimony.    Crispin  v,  Winkleman,  523. 

18.  Amendment  of  abstract.  After  the  final  submission  of  a  criminal 
cause  the  defendant  filed  a  motion  for  leave  to  amend  his  abstract,  but 
made  no  showing  therefor,  and  did  not  ask  to  set  aside  the  submission. 
Held,  that  the  amendment  could  not  be  allowed.  The  State  v.  HamiUon. 
596. 

19.  Trial  by  jury:  equity.  Where  the  only  objection  urged  by  the  de- 
fendant in  the  trial  court  was  that  the  case  was  desi^rn&tea  as  in  equity, 
and  therefore  plaintiff  was  not  entitled  to  a  trial  by  jury,  he  cannot  raise 
the  objection  here  that  no  motion  was  made  to  transfer  the  case  to  the 
law  docket.  A  specific  objection  having  been  interposed  in  the  court 
below  none  other  can  be  considered -here.    Searey  v.  Miller,  613. 

20.  Reinstating  evidence.  To  justify  the  court  in  reinstating  the  evi- 
dence in  a  case,  after  it  has  once  been  stricken  out  fbr  the  reason  it  did 
not  appear  the  evidence  had  ever  l)een  certified,  it  should  at  least  be 
shown  that  it  was  duly  certified  within  the  time  required  by  statute. 
Jteusehet  ah  v.  The  C,  B.  4t  Q.  R.  Co.,  687. 

21.  Errors  not  argued.  An  assignment  of  errors  not  argued,  will  not 
be  considered.    Smith  v.  Hiekenbottom,  733. 

See  Judgment,  6. 

Trl^  Db  Novo,  3,  4. 

Usury,  2. 


PRINCIPAL  AND  AGENT. 

Negotiator  of  loans:  notice  to.  Where  parties  sign  an  applica- 
tion for  a  loan,  a^eeing  to  pay  all  expenses,  the  person  employed  to 
negotiate  the  loan  is  the  ngent  of  the  borrower,  and  notice  to  him  of  de- 
fects in  the  title  is  not  notice  to  the  lender.    Thomas  v,  Desney,  58. 
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2.  FRAUDUI.EKT  ACTS  OF.    The  fraudulent  acts  of  an  agent,  committed  in 

the  direct  line  of  his  employment,  will  render  the  principal  liable. 
'Hopkins  r.  The  Uawkepe  Ins,  Co,,  208. 

3.  Good  faith.    The  agent  of  a  i>arty  for  the  negotiation  of  a  loan  pro- 

cured a  mortgage  from  the  parties  seeking  a  loan,  placed  it  upon  record 
and  then,  the  loan  not  having  been  effected,  caused  the  sheriff's  deed 
under  the  foreclosure  of  a  prior  mortgage  to  be  conveyed  to  another. 
^  Held,  that  ffood  faith  required  the  agent  to  procure  the  release  of  the 
mortgage,  before  taking  title  to  the  premises,  and  that  the  sheriff's 
deed  so  procured  would  be  set  aside.     Smeltzer  v,  lAmbard  et  aL,  294. 

jt  See  Insuiiancb,  3. 

Promibsokt  Note,  6. 

^  PROMISSORY  NOTE. 

1.  SiomriTG:  NEGLiQiiNCE.   What  constitntes  reasonable  rare  and  diligence 

'- ;  in  the  execution  of  an  instrument  is  ordinarilv  a  question  of  fact  for  tho 

^■f  jury.    Where  a  party  trusts  to  the  agent  of  the  payee  to  read  a  note  cor- 

.  ^  rectly,  without  calling  upon  a  me\nber  of  his  family  to  read  it  for  him 

before  signing,  it  is  not,  as  a  matter  of  law,  negligence.    Hopkins  r. 

^  The  Hawkey e  Ins,  Co.,  203. 

ilTjc'-*  2.  Principal  and  surety:  joint  note:   verbal  release   of   one 

^W"  MAKER.    Where  two  persons  gave  their  joint  note  for  boiTOwed  money, 

of  which,  by  an  agreement  known  to  the  lender,  each  was  to  have  one- 
half,  it  was  not  a  case  of  suretyship,  but  each  was  a  principal  for  the 
\  ciis>  whole  amount;  and  a  verbal  agreement  of  the  lender  upon  payment  of 

<\n^^^  one- half  by  one  maker  to  lo<^  to  the  other  for  the  balance  due  on  the 

:ltii^T^  note,  not  shown  to  have  been  based  upon  a  consideration,  was  not 

Ha****  binding.    Small  v.  Older,  326. 

3.  Extension  of  time:  discharge  of  surety.    Where  the  special  find- 

H*^^  ings  showed  an  agreement  between  the  payee  and  the  principal  for  an 

^io«fl^*  extension  of  time  on  the  note  sued  on,  and  there  was  evidence  tending 

^oi^  to  show  a  consideration  therefor,  the  court  was  not  authorized  to  infer,  in 

^  ^  t0^  the  absence  of  any  finding  as  to  the  consideration,  that  none  existed,  and 

;,  the  ^  the  judgment  against  the  sureties  was  erroneous.     Wendling  i?.  Taylor 

jVV  etal,k\, 

•  ffihe<^  ^*  Against  partnership:  purchase  by  partner.    A  partner  cannot, 

^Sjn  ^  ^  ^^  purchase,  become  the  owner  of  an  outstanding  note  against  the  part- 

^\\gj^  *  nership,  ana  if,  in  an  attempted  com  promise  of  a  firm  note  l)y  one  partner, 

i^^glit^  there  was  a  mutual  mistake  as  to  the  amount  due,  the  payment  was 

i<*  ^  good  only  for  the  amount  paid,  and  not  as  full  satisfaction  of  the  note. 

iJaston  V,  Strother  i&  Conklin  et  ah,  506. 

■g«^  5.  Evidence:  indorsers:  surrender  of  security.     Evidence  consid- 

ered and  held  insufficient  to  show  the  surrender  by  the  indorsers,  of  certain 
security  held  by  them,  upon  the  belief  of  payment  and  discharge  of  the 
note.    Id. 

6.  Executed  by  agent:  evidence.  Where  an  agent  executed  a  note  in 
the  name  of  his  principals,  by  himself  as  agent,  for  the  purchase  of  prop- 
erty to  be  used  in  the  uusiness  of  his  agency,  and  the  evidence  leads  to 
the  conclusion  that  the  principals  either  consented  to  the  purchase,  or 
assented  to  it  afterwards,  they  will  be  liable  on  the  note.  Warder^ 
Mitchell  db  Co,  v,  Patlee  Bros,  <0  Co,,  515. 

'ifti^^  See  Equitable  JuRiSDiCTiONt  4. 

'^{0 1^ ' '  Mortgage,  5,  8. 
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PUBLIC  FUNDS. 


Dktosit  op:  by  officer.  Where  a  township  clerk  deposits  poblic 
funds  in  a  bank  in  his  individaal  name,  it  amounts  to  a  convereion,  and 
the  funds  become  his  individu^  property.    Long  v,  Einsley  etal.,  11. 

- :  GARKismi E9T  OF.  Public  funds  deposited  by  a  township 


clerk  in  his  individual  name,  are  liable  to  the  process  of  garnishment, 
and  when  paid  oyer,  before  notice,  to  the  judgment  creditor,  cannot  be 
recovered  by  the  clerk.    Id, 

3.  Garnishment  of:  exemplary  damages.  In  snch  case,  even  if  the 
attaching  creditor  knew  the  funds  were  public  funds  and  not  the  indi- 
vidual fund  of  the  clerk,  he  would  not  be  liable  to  exemplary  damages. 
Id, 

8ee  Township  Clerk,  1,  2. 

PUBLIC  OFFICER. 
See  Township  Clerk. 

RAILROADS. 

1.  Personal  injuries:  medical  attendance.    To  recover  for  medical 

attendance  and  medicine,  in  actions  for  personal  iiyuries,  the  value 
thereof  must  be  established  by  proof;  and  where  no  value  is  shown,  on 
instruction  including  reasonable  compensation  therefor,  is  erroneous. 
Reed  r.  The  C,  /?.  /.  dt  P.  R.  Co,,  23. 

2.  Ordinary  care:  evidence:  negligence.    A  party  cannot  be  charge- 

able with  negligence  for  not  doing  that,  which,  if  done,  would  afford 
him  no  protection;  and  evidence  tending  to  show  that  plaintiff's  failure 
to  plow  around  his  bay-stacks  did  not  contribute  to  the  loss,  was  prop- 
erly admitted.    Lewis  v,  TJie  C,  M.  d:  St,  P,  R,  Co.,  127. 

3.  Verdict  not  sustained.    Where  the  plaintiff  did  not  own,  or  have  any 

interest  in,  the  land  upon  which  the  hay  was  cut,  a  verdict,  allowing 
damages  for  the  destruction  of  the  hay  by  fire  set  out  by  an  engine,  is 
not  sustained  by  the  evidence.  Having^  no  property  in  the  thing  des- 
troyed, he  cannot  maintain  an  action  for  its  destruction.    Id, 

4.  Statute  penalties:  limitation.    An  action  under  chapter  68.  acts  of 

the  Fifteenth  General  Assembly,  to  recover  the  **  forfeiture  "  as  provided 
therein,  is  an  action  to  recover  a  statute  penalty;  that  provision  is  crim- 
inal rather  than  remedial ;  and  the  limitation  for  the  recovery  of  statute 
penalties  apphes.    Hen  i man  v.  The  B.,  C,  R,  <t  N,  R.  Co.,  187. 

5.  : :  NOT  barred.    Where  the  statute  imposes  two  distinct, 

not  alternative,  penalties  for  the  same  act,  the  enforcement  of  one  will 
not  bar  the  enforcement  of  the  other.   Id. 

6.  Tax  in  aid  op:  invalid.    A  tax  in  aid  of  a  railroad,  procured  to  be  voted 

by  representations  that  it  would  onlv  be  enforced  as  against  non-resident 
tax  payers,  wiU  not  be  susttiined.     Truesdell  r.  Green  el  al.,  215. 

7.  :  ESTOPPEL.  Where  the  tax  paver  did  not  know  prior  to  the  con- 
struction of  the  railroad,  that  the  work  was  being  done-  on  the  faith  of 
the  tax  voted  in  its  aid,  he  is  not  estopped  from  denying  the  validity  of 
the  tax.    Id. 

8.  Right  op  way:  abandonment  of.     The  provisions  of  section  1260, 

Code,  as  amended  by  act  of  1874,  in  relation  to  the  abandonment  of  a 
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railroad  line,  clearly  contemplate  there  may  be  an  abandonment  of  a 
part  of  a  constructed  railway.  Whether  an  abandonment  exists  depends 
upon  the  circumstances  of  each  case.  The  C,  L  R.  Co,  v.  The  M,d:  A, 
B.  Co.,  249. 

9.  :  STATUTE  CONSTITUTIONAL.    The  statute,  section  1260,  Code,  as 

amended  by  act  of  1874,  is  constitutional.  Following  Noll  v.  D  B,  d^ 
M.  R.  Co,,  82  Iowa,  66.  The  constitutionality  of  so  much  of  the  statute 
as  provides  for  *'  assessing  the  damages/'  will  not  be  inquired  into  in 
equity,  there  being  a  complete  remedy  at  law.    Id, 

10. : :  BECK,  JUSTICE,  dissenting,  held:  that  a  railroad,  through 

its  entire  extent,  must  be  regarded  as  a  unity;  that  while  there  was  an 
intention  to  complete  the  work,  there  could  be  no  abandonment;  and 
that  in  this  case  no  part  of  plaintiffs'  line  had  been  abandoned.    Id. 

11.  Trespass:  right  of  wat*  Where  the  petition  embraced  two  causes 
of  action,  damages  for  the  trespass  and  for  the  right  of  way  taken,  and 
an  offer  of  compromise  was  made  and  accepted  in  the  case,  both  claims 
were  thereby  settled  and  adjusted  Robertson  v.  The  Central  Railwai/ 
Co,,  376. 

12.  Compromise:  deed  for  right  of  wat.  Under  the  pleadings  the 
compromise  stood  in  place  of  the  judgment  of  a  court,  and  upon  pay- 
ment of  the  amount  agreed  upon  the  defendant  had  the  right  to  demand 
a  deed  for  the  right  of  way,  and  the  court  had  jurisdiction  to  order  the 
deed  executed.    Id. 

13.  Construction  of  side  tracks  over  streets.  Where  a  railroad,  duly 
authorized  by  an  ordinance  of  a  city,  and  also  by  virtue  of  section  l;32l. 
Revision,  constructed  its  ti-ack  along  a  certain  street,  it  was  held  that 
the  successor  in  interest  of  said  company  had  no  right,  after  section  464 
of  the  Code  took  effect,  to  construct  switches  or  sidetracks  on  said  street 
without  making  compensation  to  the  abutting  lot  owners  for  iiyuries  re- 
sulting therefrom.    Drady  v.  The  D.  M,  dt  Ft,  D.  R,  Co,,  393. 

14.  Ordinance  limiting  speed  :  void.  Where  an  ordinance  of  a  dty 
limits  the  speed  of  a  railwav  train  to  four  miles  per  hour,  and  the  road 
passes  through  agricultural  lands,  fenced  on  both  sides,  for  three  miles 
after  entering  the  limits  of  the  city,  and  before  reacliing  the  inhabited 
portion  thereof,  such  ordinance  operates  as  a  restraint  upon  commerce, 
JEUid,  as  to  such  portion  of  the  road,  is  unreasonable  and  void.  Meyers 
V.  The  C„  R,  I,  iS;  P.  R,  Co,,  555. 

15.  Cattle  chutes:  ncoligexce.  Where  a  railway  company  erects  "cat- 
tie  chutes"  in  such  close  proximity  to  its  tracks  as  to  endanger  the  lives 
of  its  employes,  in  the  proper  operatic^  of  its  trains,  it  is  negligenc-e. 
If  the  • 'chutes''  are  constructed  so  as  to  be  reasonably  safe  for  em- 
ployes operjtiug  trains  in  a  reasonable  and  prudent  manner,  the  com- 
pany is  not  chargeable  with  negligence.  Allen  v.  The  B,,  C.  R,  rf"  N, 
R,  Co.,  623. 

16.  Award  of  damages:  appeal:  owNcii  and  mortgagee.  Where,  in 
the  condemnation  of  land  for  railroad  purposes,  the  award  of  damages* 
was  made  to  the  owner  and  the  mortgagee  jointly,  on  proper  notice  to 
both  parties,  the  owner  may  prosecute  an  appeal  therefrom  without 
uniting  the  mortgagee  as  a  party  to  such  appeal.  Lance  v.  The  C,  M, 
<itSt.F,R,  Co.,  6;)6. 

17.  Right  op  way:  growing  crqps:  damages.  If  growing  crops  were 
destroyed  by  the  appropriation  of  the  right  of  way  and  entiy  thereun- 
der, the  owner  may  prove  the  value  of  the  crops  as  an  element  of  dam- 
age.   Id.  •  • 
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18. :  BuiLDrNos:  ikcreased  risk:   byidbncb.    Evidence  of  tbe 

vaJue  of  the  building  and  a  grove,  and  the  increased  hazard  from  fire 
by  reason  of  their  proximity  to  the  tiack,  was  improperly  admitted.  It 
was  proper  to  show  the  situation,  and  its  effect  upon  the  value  of  the 
property  may  be  considered,  but  the  increased  dancfer  of  the  destruction 
of  building,  and  the  like,  try  fire,  is  too  remote  and  contingent  for  legai 
inquiry.    Id, 

19.  Negligence:  sfkcial  finding:  in8T»dction.  Several  cattle  were 
killed  and  injured  by  separate  trains  of  defendant.  In  an  action  for  the 
entire  damacre  the  defendant  asked  for  special  findings  as  to  the  amount 
of  damage  done  by  each  train.  The  court  submitted  the  Question  with 
an  instruction  that  if  the  jury  found  that  the  damage  was  done  by  both 
trains,  and  that  one  train  was  operated  with  reasonable  care,  then  thev 
should  answer  the  questions.  No  special  findings  were  returned  with 
the  general  verdict,  whereupon  the  defendant  moved  to  require  the  jury 
to  return  answers  to  the  questions,  whicli  motion  was  overruled.  Hela 
that  the  instruction  was  correct  and  the  motion  properly  overruled;  that 
under  the  general  verdict  the  questions  asked  became  immaterial,  and 
that  the  statute,  section  2808,  Code,  does  not  require  special  findings  of 
immaterial  facts.    Latcsoti  v.  The  C,  /?.  J.  dt  P.  R.  Co.,  672. 

20.  Right  or  way:  lands  convkted  subject  to.  Premises  adi&c^^  ^o 
a  rmlroad  were  conveyed  to  plaintiff,  ** subject  to  any  right  of  way  said 
railroad  may  own  over  the  same.''  The  railroad  company  had  previ- 
ously become  entitled  to  thirty-five  feet  in  width  from  the  center  Ime  of 
its  track  as  right  of  way,  but  there  was  nothing  of  record  showing  the 
extent  of  such  easement.  The  railroad  was  in  operation  at  the  time, 
and  a  fence  had  been  constructed  on  one  side  near  the  track.  Held, 
that  phiintiff  was  advised  by  the  presence  of  the  railroad  and  the  recit- 
als in  the  conveyances  that  the  niilroad  comptmy  claimed  a  right  of  way 
over  the  premises,  and  by  inquiry  could  have  learned  the  extent  of  that 
right;  and  that  she  must  be  regarded  as  having  notice  of  all  the  facts 
which  <lii(i  and  timely  inquiry  would  have  elicited.  Slocumb  r.  The  C, 
li,  itr  Q,  R.  Co.,  G75. 

21.  Prnrjr  use:  diverting  course  of  stream.  A  railroad  company 
may,  undor  chapter  191,  laws  of  1880,  condemn  lands  for  right  of  way 
for  a  c!iannol  and  change  the  course  of  a  stream,  where  the  safety  of  the 
travt^linpr  public  would  be  promot<^l  thereby.  For  such  object  the  land 
would  be  taken  for  a  public  use,  authorizing  the  exercise  of  the  right  of 
eminent  domain,  and  for  that  purpose  the  statute  u^notunconstitutiona]. 
Whether  such  right  exists  where  merely  the  convenience  and  economy 
of  the  company  would  be  promoted,  not  determined.  Reuschetal.  v. 
T}ieC.,B.dQ,R.Co,,m, 

22.  SunscRiPTiON  note:  evidence.  In  an  action  upon  a  subscription  in 
the  form  of  a  note,  to  aid  in  Ihe  constniction  of  a  railroEul,  it  was  com- 
petent for  the  defendant  to  show  by  the  subsciiption  papers  and  by  the 
declarations  of  \he  agent  who  pi-ocured  the  note,  that  the  railroad  was 
to  be  built  between  certain  points.  The  leasing  of  a  part  of  the  road 
between  two  poiuts  is  not  a  compliance  with  the  contract  to  construct  a 
road  between  said  points.    Lawi'ence  v.  Smith,  701. 

2^.  In.turv  to  stock:  duty  to  construct  CATTiiE  GUARDS.  The  statute 
providing:  that  every  corporation  operating  a  railway  sliall  make  proper 
cattle  guards,  where  the  same  enters  and  leaves  any  fenced  land,  is  im- 
prrative.  The  company  has  the  ri^ht  to  fence  nt  all  places,  except  where 
pul'lic  convenience  excludes  that  right,  as  at  depot  gix>unds;  and  under 
tlie  facts  of  this  case  the  question,  ^fhethert]le  injury  was  done  at  a  place 
whero  it  was  fit,  proper  and  suitable  for  the  defendant  to  fenc«%  was 

^        properly  exi  ludcd  from  the  jury.    Mundheuk  r.  The  C,  I.  R.  Co.,  718. 
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"24.  DoTJBLB  damages:   affidavit  for:   ambbtdmbnt:  sebviob.    The 

affidavit,  served  for  the  purpose  of  entitling  claimant  to  double  dam- 
ages for  stock  killed  by  a  rauroad  train,  need  not  specifically  designate 
the  place  where  the  injury  was  done.  The  jurat  to  such  amdayit  may 
be  amended  within  such  reasonable  time  as  not  to  cause  essential  ipjW 
to  the  other  party,  and  the  notice  of  claim  and  the  accompanying  am- 
davit  may  be  served  by  the  plaintiff  or  any  other  person.    Id. 

See  Dahaob,  2. 

Statute  of  Limitations,  1. 

Tenant  in  Common,  1. 

EECEIVEI^. 
See  Pabtnebship,  1. 
Pbactiob,  3. 

RECORD. 

See  Notice,  1,  2. 
Pbacticb,  9. 
Will,  8. 

REDEMPTION. 

See  Execution  Sale,  1,  2,  3. 
Guabdian,  4,  5, 6. 
mobtoaob,  3,  4. 
Tax  Sale  and  Deed,  2,  6. 
SuBETy,  2. 

REFEREE. 

1.  Findings  of:  bvidewob  to  sufpobt.  The  findinffs  of  the  referee, 
that  the  plaintiff  had  actual  notice  of  the  rights  of  Qie  defendants  in 
the  farm  before  he  took  his  mortgage  thereon,  considered  and  held  to 
be  supported  by  the  evidence.    J^mll  r.  Beddington,  92. 

REPLEVIN. 

1.  Intebvbntion:  cross- beplettn.  The  owner  of  personal  property, 
held  by  an  officer  under  a  writ  of  replevin,  in  another  case,  to  which 
such  owner  was  not  a  parW,  may  maintain  cross-replevin  against  the 
officer  for  its  possession.  The  remedy  by  interventi(m  in  the  first  suit  is 
not  exclusive.    Davi^  v,  Gambert^  239. 

SeeFBAUD,  6. 

SALE. 

1.  Of  pebsonal  propebtt:  fbaud.  The  sale  of  personal  property,  by  an 
insolvent  debtor,  for  a  lull  consideration,  will  not  be  set  aside  without 


808 


INDEX. 


proof  that  the  parchaser  participated  in  the  fraudulent  purpose. 
puy  dt  Howell  v,  Sheak  dt  Sharra^  861. 


Dw 


2.  Conditional:  waiver  of.  Where  the  «ale  and  deliyery  of  personal 
property  was  made  with  an  agreement  by  the  porchaser  to  give  eecanty 
for  the  purchase- money,  or  do  some  act  as  a  part  of  the  transaction, 
such  sale  ia  conditional,  and  the  title  to  the  property  does  not  pass  until 
the  thing  is  done  by  the  purchaser,  or  is  waived  oy  the  vendor.  Thorpt 
Bros,  dt  Co,  V.  Fowler  et  al.,  541. 

8.  Fraud:  rescission  of  contract  of  baub.  Where  the  vendor  re- 
scinded the  sale  of  goods  on  account  of  the  fraud  of  the  veudee  in  in- 
ducing the  sale  aud  delivery,  and  brought  an  action  to  recover  the  poods, 
it  was  not  required  by  law  that  notice  of  the  rescission  of  the  sale  should 
be  given  before  the  action  was  commenced.  Oswego  Starch  Factory  r. 
Lendrum,  573. 

4.  :  creditors:  notice  of  fraud.    The  vendor,  after  the  attach- 


ment of  the  goods  by  the  creditors  of  the  vendee,  has  the  right  to  re- 
scind the  sale  for  fraud  pei-petrated  by  the  vendee,  of  which  the  credi- 
tors had  no  notice.  An  attaching  creditor  parts  with  no  consideration, 
and  acquires  no  greater  rights  to  the  property  than  the  vendee  bad. 
Id, 

See  Fraud,  6,  7. 


STATUTES  CITED,  CONSTRUED,  ETC. 


BETIBED  STATUTES  OF  18«S. 

Page  887,  Sec.  %    OroM-ceplafTln.   Davis  v. 
Qambsrt,  241. 

CONSTITUTXON  of  ISIS. 

Art  1,  Sec  4.     ReUgioiu  belief.     Stare^  v. 
Miller,  619. 

CODE  OF  1861. 

See.       S5.    Heretofore  and  bereefter.  Sear^ 

cy  v»  MtlUrt  619. 
**     1407.    Dower.    PoUer  et  al,  v.  Worley 

et  al,f  68. 
*<     93»8,2a89.    ETidence.    Searcy  v.  Mil' 

ler,  619. 


BEYISION  OF  1880. 

88.    Operation  of  atatnte.    Searcy  v. 

Miller,  619. 
1821.    Railroads.   Drady  «.  The  2>.  M, 

A  Ft,  D.  B.  Co.,  403. 
3436.   Eatate.    Potter  et  oL  v.  Worley 

et  al..  67. 
3685.    Judge  diaqnallDed.     County  qf 

Floyd  V.  Cheney,  162. 
3786.    Judgment.    Marsh  9.  Mead  <it 

Co.  et  al.,  637. 
8979.  Evidence.  Searcy  v, Miller,tl9, 


Sec 
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CODE  OF  1878. 

46.    OonBtraddoD.     Delier  r.    The 

Plymouth     County    Agricultural 

aociely,  484. 

53.    Time  Btatnietakea  effect  Searcy 

V.  MtlUr,  619. 
197,  aubdiv.  7.     Appearance  docket 

I/avet  ly  v.  Alcoii  et  al,,  173;  Oifford 

t.  Cole,  273. 
300.   Petition,  irtien  iUed.  Haverlyv. 

AkoU  et  al,,  74. 


Sec      803.    Board  of  anpcrrleon.    Turner 

<ft  Co,  V.  Woodbury  County,  442. 
**      882,   883,   884.     Dividing  townahipt. 

Henry  et  al,  v,  Taylor  et  al^  74. 
**      891.    Election.      Turner  S   Co.  «• 

Hoodbury  County,  i4% 
**     466.    ^aiaanoe.    The  City  of  CeutsT' 

title  V.  Miller,  67, 
**      464.    lianidpal  oorporatiana.   Drady 

V.  The  D,  M,  &  ft,  D.  S.  Co.,4Xa-i. 
**      465.    ttewera.   Grimmell «.  The  City 

of  Des  Motne8,\4A, 
•*      469.    StreeCa.   Drady  v.  The  D,  M,  A 

FU  D.  21,  Co.,  408. 
*<      474,  476.    Water-worka.    Dodqe  et  al, 

V.  The  CUy  qf  Council  Bluffs  et  at,, 

664-7. 
•*      493.    Paaaage  of  ordlnancea.    (7rlfli»- 

mett  V,  The  City  qf  Dee  Moinee,  148. 
"      614,616.    Electiou.    Turner  A  Lo,n, 

H  oodbury  County,  441. 
**      620.   Oath  of  elector.    Long  v.  Long, 

498. 
«      821,  par.  3.    Aaaeaamcnt    JtoberU  v. 

Deedi  et  al.,  823. 
"      846,848,865.    Taxes.   Jieka  V.  Sing" 

gold  Coufty  et  al.,  632. 
«      890,   892,   893.      Redemption.     Witt, 

Guardian,  v.  Mewhirter,  648. 
"      897.    Tax  deed.    Moheris  v.  Deeds  H 

a/.,  825. 
**     1090.    CorporationB.    Dodge  et  eU.  t. 

The  City  of  council  JUuffe  et  al,, 

665. 
*•     1109, 1114.    AgrlcQltoral  fairs.    Delier 

9,  The  Plymouth  County  Agricul" 

tural  Society,  488. . 
**     1257.    Railroads.     DoberUon  «.  The 

Central  liailtcay  i  o,,  381. 
"     1260,  1261.    Right  of  way.    The  C  T. 

Jt,  Co.  9,  The  M.  «f  A,  R.  Co,,  251. 
«•     1623,1526.     Intoxicating  Uqaora,  aalt 

of.    7'Ae  Slate  t,  Knowlee,  671. 
«     1587,1588.    Intoxicathig  liquors.    Ab- 

boU  V,  Sartori,  668. 
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Seo.    1540.    Sftle  of  Uquon,  penalty.     The 

State  V,  Knowfes,  671. 
"     1565,  1657,  1558.    Intoxlcatliig  liqnon. 

Jleyers  v.  Kirt  H  a/.,  431. 
"     1922.    Conditlon&l  sole.  Thorpe  Bro$. 

<t  Co.  V,  Fowler  et  at.,  543. 
«*     19?3.    Mortgage.  Howe  dt  Co,  v,  Jones 

et  at.,  187-41. 
"     1931.    Deed.    £iee  v,  KeUOjltd. 
**     1944.    Index,  notice  by.    JSaterly  v, 

Aleott  et  at,,  174. 
"     2001.    Homeetead.      The   Firet   Na- 
tional Bank  qf  Davenport  v.  Baker 

et  aU,  200. 
**    2007,2088.    Homeeteed.   Bradshaw  v, 

Uuret  et  ai,,  747. 
"     2014.    Teomnt    at    wiU.      Martin    v. 

Knupp  et  al,^  843. 
«     2018.  Landlord's  lien.  Clark  v,  Haynei, 

"  2077!  Interest.  Brockway  v.  Ualler, 
809. 

**  2183.  Mechanic's  lien.  Valentine  v. 
Haweon  ct  o/.,  181. 

"  2227.  Divorce,  attachment  in.  Whar- 
ton v.  Wharton,  mi, 

*•  2272.  Guardianah^  SmUh  V.  ffiek- 
enbcttcm,  734. 

"  2363.  WilL  Keleey  v.  KeUty  et  aU, 
384. 

"  2363.  Execator.  Johnton  v.  Barker, 
32. 

•*  242L  Estate,  llmitaUou.  HadUy  v, 
iiregory  et  o/.,  150. 

«*  «462.  Widow's  share.  Baldotier  v. 
Hay  nee  et  a/.,  685.      % 

**  2454,2455,2450.  Descent.  Leonardo, 
Lining^  049;  Lash  v.  Lash  et  al.,  80. 

'<  2457.  Heirs  of  parent.  Lash  v.  Lash 
etaUm 

**  2474.2475,2479,2480,2481.  SetUement 
of  eatato.    Kows  v.  Ji  ower*jt  22. 

'*  2612,  2515,  2523.  Actions.  Searcy  v. 
Mi  ler,  C17. 

•<  2629.  Limitation  of  actions.  Herri- 
man  V,  J  he  /?.,  C.  li.  <fc  If.  H,  Co., 
188;  Dewey  v.  Lias  et  al..,  236. 

"  2546.  ABQionment.  Miller  v.  The 
fity  or  dentercillft  642. 

"  2565.  2506.  Minor,  action  by.  Kelsey 
V.  Kelsey  et  al,j  333. 

'*  2610.  Action  against  comity.  Fergu- 
son V.  /'Otis  Countyy  603. 

**  2628,2043.  Notico  of  action.  Haverly 
V,  Aleott  et  al.^  173. 

-  2646,  sub.  3.    Petition.    The  Firet  Na- 

tional Hank  of  Davenport  v.  Baker 

et  al,t  199;  Searcy  v.  Miller,  616. 
"     2659.    Countcr-claiai.     Miller  v.  The 

City  of  Centerville,  642. 
•*     2665.     Reply.       University   qf    Des 

Moimst  V,  Livingston,  812;  Shaw 

V,  Kendig,  332. 
"     2673     VcrilicaUon.     Firfit  National 

Bank  of  Bellaire,  Ohio,  v.  Mason 

<f  Co,,  106. 
"     2683.    Intervention.     Howe  S  Co,  v. 

Jones  et  al..,  136;  Orimmell  v.  The 

City  of  Des  Moines,  144. 
**     2680,2687.     Amendment.      Wilcox  v, 

Jackson,  286. 
"     2689.    Amendment.     Tiffany  9.  Hen- 
derson, 492. 
"    2ni.    Pleading.    The  First  National 

Bank  qf  Davenport  9.  Baker  et  aU 

200. 
"     2712.     Pleading.     Mcintosh  v.  Lee, 

359;  Shaw  v,  Kendig,  892. 

-  2738,  2739.   Trial  and  Jodfi^nent.  Shaw 

V.  Kendig,  891. 


See.    2742.    Evldenoe  fn  writing.     Hart  v. 

Jackson,  76;  Alexander  v,  McOrew 

et  al,  288. 
'*     2747.    Appearance  dodvet    Offford  9. 

(  oUy  273. 
*'     2803.    Special  finding.     Lewis  v.  The 

C,,M.<^  at.  i\  K,  Co,,  129.;  Law- 
son  V,  The  C„  Ji,  I,  A  r.  It,  Co., 

674. 
"     2814.    Trial  by  Jury.    Qifford  v.  Cole, 

273. 
•*     2887.    New  tidal,     loomis  r.  McKen- 

zie,  82. 
-     2844.    Dismissal  of  action.    Mullen  v. 

Feck  431. 
"     2661.     Judgment      Howe  d  Co^  v. 

Jones  et  al,,  132. 
"     2877.    Ee-tidaf.     Taylor  <t  Farley  Or- 
gan Co.  V,  Plumb  et  al.,  35. 
•'     2903.    Eeceiver.    Howe  S  Co.  v.  Jones 

etal.,U2. 
**     2976.    Oamishment     Howe  A  Co.  v. 

Jones  et  at.,  139. 
'<     S996,  2907.  Ecloase  of  attachment  Tut- 

tlev.  Whcatf^n  et  al.,  905, 
"     2998.    Bond.    Clark  V.  Uaynes,  VI. 
*'     3016.    Intervention.     II owe  db  Co.  9. 

Jones  et  al,,  135;  TuUle  v.  Whealon 

et  al.,  306. 
"     3025.     Execution.     MerriU  et  aU  9. 

drover  404. 
"     3026.    Attachment  for  contempt    The 

State  V  Baldwin,  VII. 
'*     8063, 3054.    PartnoBhip  property.    Du- 

Duy  ik  Hotoell  v.  Sheak  d  Sharra, 

**     3066.    Indemnifying  bond.     Davis  v. 

Oambert,  240. 
•*    3068.    Stay  of  execution.     Chase  v. 

Welly,  233. 
"     808a    Execution  sale.    Merritt  et  al  v. 

Q  rover,  490. 
**    8102.    Bedemptton.  Thayer  v.  Coldren 

et  flr/.,  113;  Chase  v.  Welty,  233. 
'*     3154.    Vacation  of  judgment    Loomis 

V,  McKenzle,  82. 
"     3173.    Appeal.    Fisher  v.  Lane,  9S5. 
"     3178,3179.   AppeaL  Loomis  V.  McKen- 

tie,  80. 
"     8225.    Bcplevln.     Davis  v.  Oambert, 

240 ;  Csioego  Starch  Factory  v.  Lend- 

ruTn,S>JS, 
**     8228.  Intervention.  Davis  v.  Oambert, 

241 ;  Wetmore  v,  McMillan  et  al.,  350. 
"     8873.     Mandamus.     Henry  et  al.  v. 

Taylor  et  al.,  73. 
"     8386.  3388.     Injunction.    Wharton  v. 

Wharton,  697. 
*'     8452, 8475.    Habeas  corpus.    Bivers  9. 

Mitchell,  194. 
**     3616.    Practice  in  justice's  court  Tay- 
lor <t  Farley  Organ  Co.  v.  Plumb 

et  al.,  86. 
*<     8641,8542.   Default  Shaw  V.  Kerulig, 

891. 
**     8543.    Judgment  set  aside.    Taylor  db 

Farley  Org<in  Co.  v.  Plumb  et  al,, 

86. 
**     8675.  AppeaL  Toung  v.  McWaid,  102. 
•'     8637.    Evidence.  Searcy  v.  MUler,  6i9. 
"     8639.    Evidence.   Uaverfy  v.  Aleott  et 

al,,  172;  MUlsr  v.  Dayton,  425. 
'<    8662.    Contract    Oarretson  v.  Bitzert 

472. 
*«     8664.    Statute  of  frauds.    Howe  A  Co. 

V.  Jones  et  al.^  141 :  Thorpe  Bros,  S 

Co.  v.  Fowler  et  al.,  644. 
**    3804.   Justice's  fees.  Shaw  v.  Kendig, 

891. 
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Bm.    8808,9809.     FM«.    Turwr  S  Co.  «. 

Woodbxtry  County^  443. 

*<     396Ai    Bi^^lHtln^  nflloer.     Tht  Stat*  V. 

"     41KUI.    a«miu«  «id  l>e«lii*,    Jffiifrv, 
Thr  f*tf;in<fii/h  *'9UM.t)f  AgHkHiiUrol 

«     IMQ.  4001;  iQOa    rtLl*«fill  feMnbbUge. 

/"A*  f,'4/Sf  nfVtntotitt^  1*  M  it  (a,  51. 

•*     4071.    lUrtnN  oil  hlgbirKy.      DtikfV. 

/iociftif,  tffL 

p*i^*  F»  MUltr,  fit* 
«     4a;vl^  Ml«l«nwiior.   Tlu  Btaig  c*  Cot^ 

frfham^  303. 
•'     4439.     AequJtUL     Th£  State  r.  Il&mii' 

•*     44ap.    IiniMiiitilo  tloabt.    Tht  Statt  v. 

Javt  IP*» 
M     44AL   44^3^.      PfifRkdwt  piVKnL      r%4 

iS/oltf  V.  Connehafih  S68. 
<<     4639.    Appeal  by  lUto.    TAtf  5ta/0  v. 

Kai/,  104. 
««     4669.    Aooomplloa.  The  State  9.  AUen, 

434. 
•*     4560.    ETidenott.    ThsStaUv.  Farter, 

6!>4. 
*«     4696.    BaU.    STAtf  State  v.  dmneham, 

868. 
<«     4697,  4696.    Bail  on  liipeaL   Andereon 

«.  Park,  70. 

LAWS  OF  1870. 

Oban.    91.   Bailroada.    The  C.  7.  R.  Co.  v. 
The  M.dbA.  R.  Co.,  361-68. 


CODE  OF  187S. 

Chap.  4,  ttOe  10.  Taldng  nlTata  jvoMcty. 
Diody  9.  The  D.  U.  4t  FU  D.  R. 
Co.,  40^ 


LAWS  OF  1874. 


Obuw  8.    Powers  of  cttiea.    Dradw  v.  The 

D.  M.  A,  FU  D.  R.  Co.,  408. 
«      47.    TUilroada.    Drady  v.  The  D,  M. 

AFUD.R.CO..UA. 
•«      66.    Nonuaer.     The  C  I.  R.  Co.  «. 

TheM.SA.R.Co.,ML. 
"      68.    Eailroad  tariffa.      Uerriman «. 

TheB.,  C.R.dJf.R.  Co.,  188. 

LAWS  OF  1876. 

Chap.  107,  Sec  L  OonataracUoii  of  aewcn. 
OHmmeU  t.  The  CUy  €f  Dee  Moimee, 
146. 

LAWS  OF  1878. 

Ob^t.  163.  Sewerage.  OHmmM  «•  The 
CUy<^DeeMotnee,UI^ 

LAWS  OF  1880. 


Cliap.    78.    Fbarmacy. 
670. 


State  «.  Knouflee, 


163.  Appeal  train  Jnstioe.    Toung  «. 

McWala,  103.  _ 

191.    BaUxoada     Reusch  etaLt.The 

C.,B.dbQ.R»Co.,6m. 


STATUTE  OF  FRAUDS. 

Agbekmbnt  TO  EXECUTE  A  NOTE  AS  BCBBTT.  Where  One  agrees  to  ex- 
ecute a  note  a«  sarety  for  another,  such  an  a^o'eement  is  a  promise  to  an- 
swer for  the  debt  or  default  of  that  other,  and  is  within  thfi  statute  of 
frauds,  unless  the  agreement  is  in  writing.    Dee  v.  Downs,  589. 

See  Assignee  and  Assionhent,  8. 

Trust,  1,2. 


STATUTE  OF  LIMITATIONS. 

1.  Damages:  forfeiture.    The  essential  idea  of  ''forfeiture**  is  a  loss  of 

property  by  way  of  punishment,  and  as  used  in  the  statute  it  indicates 
something  more  than  compensation;  and  where  so  much  of  the  cUim 
as  embraces  a  statute  penalty  is  barred,  the  whole  will  be  barred,  for 
the  8ame  provisions  of  the  statute  of  limitations  must  be  applied  to  the 
entire  claim.    Herriman  v.  The  B.,  C.  R,  d:  N,  R.  Co,,  187. 

2.  Instruction  :  practice.    Where  the  evidence  showed  that  if  any  cause 

of  action  existed  it  must  have  arisen  within  five  years  before  the  com- 
mencement of  the  suit,  an  instruction  excluding  the  question  of  the  stat- 
ute of  limitations  from  the  jury  was  proper.  Moehl  r.  The  City  of  Mus- 
caiine^  444. 

8.  Fraud:  diligence.  Where  an  action  is  brought  to  reooyer  on  the 
ground  of  fraud,  the  statute  of  limitations  does  not  commence  to  run 
until  the  discovery  of  the  fraud,  and  a  party  is  not  reqoized  to  plead 
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and  show  dili^nt  efforts  to  fasten  the  fraud  upon  a  person,  where  he 
was  ignorant  that  such  person  had  any  connection  with  the  business,  in 
order  to  arrest  the  bar  of  the  statute.    Cletpa  v.  Traer  et  ah,  459. 

See  Mortgage,  4. 

Nuisance,  1. 

Pleading,  1. 

Railroads,  4. 

Township  Clerk,  8. 

Trust,  4. 

SUBROGATION. 
See  Insurance,  1. 
Partnership,  8. 

SUBSCRIPTION.. 

1.  Consideration  for.    A  subscription  for  the  purpose  of  payuiff  off  a 

debt  ah-eady  incurred,  and  where  no  new  liability  or  obligation  was  as- 
sumed upon  the  faith  of  the  same,  is  without  consideration,  and  cannot 
be  enforced.     Unhersiiy  of  Des  Moines  r.  Livingston^  307. 

2.  :  EVIDENCE  OF  IMPROVEMENTS.    Evidence  of  raising  money  and 

of  making  improvements,  which,  if  done  in  consequence  of  and  rely- 
ing upon  the  subscription  in  question,  would  constitute  a  consideration 
sutiicient  to  support  the  subscription,  was  improperly  excluded  from  the 
jury  in  this  case.    Id, 

STREETS. 

1.  Dedication  in  pais:  city  plat.  Where  a  party  has  dedicated  land, 
by  acts  in  pais^  for  a  public  street,  and  the  public  has  accepted  the  ded- 
cation  and  acquired  a  right  thereto,  he  cannot  defeat  that  right  by  sub- 
sequently filin?  a  city  plat,  covering  a  portion  of  the  same  land.  GretcheU 
et  al  V,  JBenedict,  121. 

SURETY. 

1.  Liability  of:  execution:  stay  bond.    Where  the  surety,  against 

whom  judgment  is  rendered,  fails  to  object  to  a  stay  of  execution  taken 
by  the  principal,  he  will  be  presumed  to  have  consented  to  such  stay; 
and  in  that  case,  the  surety  on  the  stajr  bond,  as  between  him  and  such 
original  surety,  will  not  be  charged  with  primary  liability  to  pay  the 
judgment.     Chase  v.  Welttj,  230. 

2.  :  waiver  of  redemption.    Where  the  original  surety  makes  no 

objection  to  a  stay  of  execution  on  the  jud^ent,  he  is  presumably  a 
party  thereto,  and  has  thereby  waived  hi-*  right  to  redeem  his  lands  sub- 
sequent!; sold  on  execution  to  satisfy  i\\Q  judgment.    Id, 

See  Bond,  1. 

iNTqXICATINO  I^qUORS,  3. 

Judgment,  5. 
Promissory  Note,  2,  8 
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TAXATION. 

1.  Assessment:  iMrnovEMENTs  on  land.  While  the  improvemenfa  upon 
land,  such  as  a  patent  limekiln  and  railroad  switch,  should  be  taken 
into  consideration  in  dotermininff  the  value  of  the  land  for  the  purposes 
of  assessment  and  tiixation,  yet  it  is  wholly  immaterial  whether  the 
▼aluatiouH  of  the  land  and  the  improyements  are  aggrregated  or  stated 
separately.    Robertson  u.  Anderson^  165. 

See  Dedication,  2. 

TAXES. 

1.  Delinquent:  innocent  rmcHASEn.  Where  the  purchaser  of  real 
estate  obtained  a  certificate  from  the  treasurer  that  there  were  no  delin- 
quent taxes  on  the  property,  and  the  tax  books  did  not  show  any  tax  to 
be  due,  but  it  was  aftenvard.s  found  there  were  delinquent  taxes  duo 
thereon  at  the  time,  which  had  not  been  brought  forward  in  the  tax 
books,  he  would  Ite  an  innocent  purchaser,  and  would  take  such  r^al 
estate  free  from  all  liens  for  taxes.  Jiska  v,  Ringgold  County  et  aL^  G30. 

2. : :  WHEN  NOT  A  LIEN.  In  such  case,  if  the  delinquent  taxes 

are  brought  forward  in  the  tax  books  after  the  purchase,  they  will  not 
be  a  lien  upon  the  property  as  against  the  purchaser.    Id. 

See  DowKR,  1. 

Railroads,  6,  7. 

Tax  Salb  aio)  Deed,  5. 

TAX  SALE  AND  DEED. 

1.  When  void:  bona  fide  purchaser.    Where  the  treasurer,  after  the 

adjournment  of  a  tax  sale,  executed  certificates,  without  a  sale,  to  a 
pretended  purchaser,  pursuant  to  a  prior  private  agreement  with  him, 
the  tax  titles  and  deeds  based  upon  sucn  certificates  were  absolutely 
void,  and  a  purchaser  thereunder,  bv  warranty  deed,  for  value  and 
without  notice,  would  not  be  protectee!  as  an  innocent  purchaser.  Trues- 
dell  V,  Green  et  a/.,  215. 

2.  Redemption:  equities.    A  party  will  not  be  allowed  to  redeem  lands 

from  tax  sale  after  the  expiration  of  the  statutory  period  for  redemption,un- 
less  the  evidence  shows  strong  equities  entitlmg  him  to  relief.  Harri- 
/ton  V.  Owens,  314.  * 

8.  Description:  uncertainty  of.  Where  the  description  of  the  property 
in  the  tax  books  and  tax  deed  was  not  sufficiently  ceiliiiu  to  identity 
the  land  and  to  enable  a  surveyor  to  locate  it>  the  tax  deed  will  be 
void;  and  the  defect  in  the  description  cannot  be  cured  by  extraneous 
evidence.    Roberts  v.  Deeds  et  al.,  320. 

4. : :8ale  invalid.  The  defect  in  the  description  would  inval- 
idate a  sale  made  to  enforce  a  lien  for  the  taxes  upon  personal  property, 
as  well  as  a  sale  for  the  taxes  upon  the  land  itself.    Id, 

5.  :  TAXES  paid  by  purchaser:  recovery  op.    Where  the  tax 

sale  and  deed  transferred  no  interest  in  the  land  in  question,  for  the 
reason  that  there  was  no  description  of  the  property  in  any  of  the  pro- 
ceedings, the  purchaser  cannot  recover  tlie  amount  of  taxes  paid  by 
him.    Id. 
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6.  Mortgage:  redemption.  The  holder  of  a  tax-title  has  no  right  to  re- 
deem the  lands,  embniced  in  his  deed,  from  a  mortgage  thereon  held  in 
famst  for  a  minor.     Wtiif  Guardian,  v.  Metchirter,  645. 

TENANT  AT  WILL. 

1.  When  created:  pofbession.    The  failure  of  the  owner,  out  of  posses- 

sion, to  object  to  the  possession  of  another,  will  not  alone  create  a  ten- 
ancy at  will,  and  where  the  ptr?on  in  possession  holds  adversely,  no  ten- 
ancy at  will  exists.    Martin  v.  Kuajyp  et  ah,  336. 

2.  Growikg  crops.    Where  one  becomes  a  tenant  at  will  he  takes  the 

premises  in  their  then  condition,  and  is  entitled  to  crops  growing 
thereon.    Jd, 

TENANT  IN  COMMON. 

1.  Deed  by  one:  breach  op  conditions:  damages.  Where  one  of  two 
tenants  in  common  deeded  the  right  of  way  through  their  premises  to  a 
railroad  company  upon  certain  conditions,  and  the  company  entered,  but 
failed  to  comply  with  the  conditions,  the  tenant  granting  the  deed  can 
maintain  an  action  to  recover  damages  for  breach  of  contract,  and  the 
other,  the  entry  being  without  her  consent,  for  the  trespass.  Rush  et 
al.  V,  The  B.,  C.  R,  db  N,  R.  Co.,  201. 

TENDER. 

1.  For  debt  and  costs.  A  tender  made  after  suit  was  brought,  specifying 
that  a  certain  portion  of  the  amount  paid  into  the  court  was  to  be  ap- 

Slied  to  the  debt  and  the  balance  to  the  costs,  is  proper  and  not  condi- 
!onaI.     Young V.  McWaid,  lOL 

See  Bond,  2. 

Judgment,  4. 


TOWNSHIP. 
See  Mandamus,  1. 

TOWNSHIP  CLERK. 

1.  Public  funds:  action  for.  A  township  rink  may  maintain  an  action 
to  recover  public  funds  in  the  hands  of  thud  pertons.  Long  r.  Emf-ley 
etaL,  11. 

2. : :  deposit  of.     Whore  a  township  clerk  deposits  public 

funds  in  a  bank  in  his  individual  name,  it  amounts  to  a  conversion,  and 
the  funds  become  his  individual  property.    Id, 

3.  Claim  of:  statute  of  limitations.  Where  the  township  clerk  paid 
a  road  order  drawn  on  him  by  the  township  trUFtees,  but  failed  to  have 
the  same  audited  and  allcvrd  m  his  regular  settlement  with  the  trus- 
tees, the  statute  of  limitalions  commenced  to  run  thereon  from  the  date 
ot  the  first  settlement,  at  which  the  claim  should  have  been  presented 
and  paid«    Detcey  r.  Line  ei  aL,  235. 

See  Public  Funds,  1, 2, 8. 
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TRIAL. 

1 .  Stipulatton  for  beforb  judgb  :  axbitdmekt.  Where  the  parties  by  a 
written  stipulation  prorided  for  a  trial  before  the  judge,  the  acts,  do- 
in^,  rulinp  and  decisions  of  the  judge  to  stand  in  all  respects  as  tho 
action  of  the  court,  the  judge  thereunder  had  the  same  power  to  allow 
amendments  as  though  the  trial  had  been  in  open  court  Clews  0.  Traer 
et  ah,  459. 

TRIAL  BE  NOVO. 

1.  Evtobnce:  certificatbop:  judob.    Where  the  certificate  of  the  judge 

was  that  the  record  contained  **all  the  evidence  used  on  the  trial,'*  but 
failed  to  show  that  no  other  evidence  was  offered  and  r^'ected,  it  is  a 
certificate  of  the  eyidcnce  received  only,  and  is  not  sufficient  to  author- 
ize a  trial  d$  novo.    Hart  v.  Jackson,  75, 

2.  EviDENCB  WRiTTBN  OUT:  OKRTiFiCATE.    Where  the  testimony  was 

written  out  and  filed  before  the  final  submission  of  the  case,  and  the 
judge's  certificate  was  in  proper  form,  held  wxf&deni  to  entitle  appel- 
lant to  a  trial  de  novo*    Weir  v.  Day,  84. 

8.  Practice.  In  this  case,  as  no  prejudice  could  result,  the  case  was  tried 
de  novo.    McClain  r.  AfcC/utw,  107. 

4.  What  abstract  must  show.  A  case  will  not  be  tried  de  novo  in  this 
court,  unless  the  abstract  shows  affirmatively  that  it  contains  aU  the 
evidence  offered  and  admitted  in  the  court  below.  A  recital  of  the  cer- 
tificate of  the  judge,  that  all  the  evidence  in  contained  in  the  transcripti 
does  not  amount  to  a  ehowing  that  all  the  evidence  is  presented  in  the 
abstract.    Conwell  v.  House  et  a/.,  754. 

See  Practice,  5,  6, 11, 17. 

TRUST  AND  TRUSTEE. 

1.  Express:  conveyance:  parol  testimony.    An  agreement  to  accept 

a  conveyance  of  real  estate  in  trust,  and  reconvey  to  the  trustee,  thereby 
creating  an  express  tni^t,  cannot  be  established  by  parol  testimony. 
McClain  v,  McClain,  167. 

2.  :  statute  of  frauds.    Where  the  conveyance  in  trust  was  ma.^e 

voluntarily,  without  solicitation  or  undue  influence,  and  no  fraud  is 
shown  prior  to  or  contemporaneous  with  the  execution  of  the  deed,  but 
consists  in  denying  and  repudiating  the  agreement  to  reconvey,  it  will 
not  remove  the  case  from  tne  operation  of  the  statute  of  frauds.    Id, 

3.  Stfp-fataer.    Tt  is  not  incumbent  upon  a  step-father  to  extinguish  a 

mortgage  upon  the  real  estate  of  his  minor  stt  p-children.  and  thus  pre- 
serve their  inheritance;  and  ho  has  the  same  right  to  acquire  title  to 
such  real  estate  that  a  stranger  has.  Otto  et  al,  v,  Schlapkahl  et  al,, 
226. 

4.  D18OWNER  OF  BY  trustee:   statute  of  limitations.    The  statute 

of  limitations  will  run  in  favor  of  the  trustee  of  a  resulting  or  constructive 
trust,  from  the  time  he  disowns  the  trust  and  claims  title  in  his  own 
right.    Id, 

5.  Fraudulent  purchase  of  trust  property.  The  testimony  in  this  case, 

in  respect  to  the  purchase  of  corporate  stocks,  considered,  and  held  suf- 
ficient to  establish  that  the  property  in  question  was  purchased  by  means 
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of  the  fmodulent  concealments  and  misrepresentations  of  one  of  the  de- 
fendants, who  held  the  property  as  tnistee  for  plaintiff;  that  his  wife, 
the  other  defendant,  had  knowledge  of  and  participated  in  said  frandu-  • 
lent  acts;  and  hoth  were  liable  for  the  yalae  of  tiie  property,  less  the 
amoont  paid.    CUws  v,  Traer  et  al.,  459. 

See  Fbaud,  3. 

USURY. 

1.  Payment  ik  pull:  new  contract.    The  original  indebtedness  cannot 

be  revived  after  it  is  once  paid  in  fall  and  discharged.  Tlie  new  con- 
tract, though  figared  on  the  basis  of  the  original  indebtedness,  is  not 
nsorions,  when  not  a  device  to  cover  usury.    Hoopes  r.  Ferguson,  89. 

2.  Practice.    The  question  of  usury  not  having  been  made  in  the  court 

below,  cannot  be  first  presented  here.     Wendling  v,  Taylor  et  ah,  854. 

8.  Burden  of  proof  :  evidence.  The  burden  of  showing  that  any  particu- 
lar transaction  was  usurious  is  upon  the  party  pleading  usury  by  way 
of  defense.  The  evidence  in  this  case  considered  and  held  not  sufficient 
to  establish  the  defense  of  usury.    Hough  v.  Hamlin  et  aU,  359. 

VENDOR  AND  VENDEE. 
See  Attachment,  2. 
Fraud,  6,  7. 
Sale,  8,  4. 

VENUE. 

1.  Change  of:  authority  op  the  court.  A  court  has. no  anthority 
upon  its  own  motion  to  change  the  venue  of  a  case,  whether  for  the  trial 
or  a  part  or  all  the  issues  involved  therein;  and  the  fact  that  an  applica- 
tion for  a  change  of  venue  bad  been  filed  and  sustained  in  another  case 
involving  the  same  issues,  is  no  ground  for  such  change.  Bennett  i. 
Carey,  221. 

2. :  :  WAIVER  of.    An  erroneous  order  for  a  change  of  venue  is 

not  waived  by  the  party  going  to  trial,  without  objection  in  the  court  to 
which  the  case  is  sent.    Id, 

VERDICT. 

1.  Indefinite:  equity.    Where  the  verdict  is  indefinite  and  does  not  ex- 

press the  true  intention  of  the  jury,  the  mistake  or  (ftnission  being  known 
upon  the  return  of  the  verdict,  a  complete  and  adequate  remedy  exists 
at  law,  and  relief  therefor  cannot  be  sought  in  equity.  McFaul  p.  Wood' 
bury  County,  99. 

2.  Evidence:  sufficiency  of  to  sustain  verdict.    Where  the  evi- 

dence of  negli^nce  does  not  show  such  an  absence  of  proof  as  to  author- 
ize the  conclusion  that  the  verdict  was  the  result  of  passion  or  prejudice, 
the  judgment  will  not  be  disturbed.  Laweon  v.  The  C,  R.  I.  <£:  P.  /?. 
Co.,  672. 

See  Jury,  1. 

Practice,  4. 
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VERIFICATION. 

1.  By  officfk  of  company:  sufficikkcy  of.  Where  in  an  action  by  an 
indorsee  upon  un  acceptance  drawn  by  a  company,  the  yerification  was 
made  by  the  secretary,  who  was  also  a  member  of  such  company,  and 
showed  affiant  was  familiar  with  the  transactions,  it  is  sufficient.  Fu'st 
National  Bank  of  Bellaire,  Ohio,  v.  Mason  dt  Co,^  105. 

WAIVER. 
See  Appeal,  5. 

Pbactice  in  the  SupnsMB  Court,  7. 
Surety,  2. 

WARRANTY. 
See  Insurance,  4,  5. 

WILL. 

1.  Rights  under:  dower.     On  rehearinflr,  A^M  that  under  section  2435, 

Revision,  the  widow  was  not  required  to  object  to  or  relinquish  her 
rights  under  the  will  before  she  could  claim  dower,  where  her  dower 
was  in  fee  simple  and  vested  immediately.  Potter  et  al,  v,  WorUy  et 
al.,  66. 

2.  Action  to  construe:  guardian  ad  litem.    Where  an  action  waa 

brought  to  conHtnie  and  enforce  a  will,  and  the  guardian  ad  litem  of  ti 
minor  legatee  61ed  a  cross-petition  directly  attacking  its  validity,  it  will 
be  I'egarded  ns  made  in  an  original  action,  contemplated  by  section  2^353, 
Code,  and  the  guardian  ad  litem  in  such  an  action  can  lawfully  interpose 
the  question  of  the  invalidity  of  the  will.    KeUey  u.  Kelsey  et  al,,  383. 

3.  Acceptance  of  by  widow:  entered  of  record:  evidence  of.  The 

acceptance  by  a  widow  of  the  provisions  of  a  will,  in  lieu  of  dower,  in 
order  to  be  binding  upon  her.  under  section  2452  of  the  Code,  must  be 
made  within  six  months  from  the  time  she  received  notice  ot  its  provis- 
ions; and  such  acceptance  must  be  entered  in  the  proper  i-e<  ords  of  the 
Circuit  Court  and  be  evidenced  by  such  record,  and  no  other  evidence 
thereof  is  sufhcient  or  competent  A  written  notice  of  acceptance,  not 
entered  of  record,  is  not  sufficient.    Baldozier  v,  Haynea  et  al.,  683. 

See  Administrator,  4. 

Descent,  1. 

Dovnui,6. 
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